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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

EPSON ELECTRONICS AMERICA, INC,, No. C 12-4592 RS

Plaintiff,
V. ORDER RE CROSS-MOTIONSFOR

SUMMARY JUDGMENT

TOKIO MARINE AND NACHIDO FIRE
INSURANCE CO. LTD, etc.

Defendant.

l. INTRODUCTION

This is an insurance coverage dispute. ifkared, plaintiff Epson Electronic America, In
is one of dozens of entities alleged to have gadan a price-fixing comsracy for TFT-LCD (thin
film transistor liquid crystal dispig flat panels incorporated int@rious products. Nearly thirty
cases regarding the alleged price-fixing conspiracy were consolidated in a Multi District Litig
proceeding in this district, styled BsRe: TFT-LCD (Flat Panel) Antitrust Litigatioi€ase No.
MO07-1827 Sl (“the TFT-LCD action”). Of those e&s twelve alleged violations of the unfair
competition or deceptive trade practice statutes of various states. Epson contends that the
allegations made against it in those twelve cases, which it characterizes as “State Law False
Advertising Cases,” entitle it to receive a defefrom its liability inswance carrier, defendant

Tokio Marine and Nichido Fire Insurance Co. L@d.S. Branch), dba The Tokio Marine and Firg
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Insurance Co., Ltd. (“Tokio”). Epsocand Tokio agree that their gige is amenable to disposition

on summary judgment, and they have brought cross-motions for that purpose.

Epson’s attempt to characterize the claims made in the underlying litigation as implicating

the “advertising injury” povisions of its insurance policy igmly too strained. Accordingly, its

motion for summary judgment will be ied and Tokio’s will be grantel.

[I. BACKGROUND

A. The underlying cases

The so-called “State Law False Advertisings€si’ are brought by plaintiffs that either

incorporate panels into electronic devices thake, or sell products inquorating the panels.

They allege that all underlying defendants aablé for damages under state unfair competition pnd

deceptive trade practice statubesause they made false promotional “public statements” giving
untrue reasons for the relatively high prices tweye charging for their products, when declining
prices would have otherwise been expected.

The suits allege defendants:

[F]alsely reported that price increasesuléed from “acute” shortages [and] have
used a variety of other purportedly markased explanations for price increases in
order to conceal their conspiracy [inclod] blamed the sharp price rises of early
1999 on under-capitalization: “Prices haveped at a steady rate over the past
couple of years to the pointhere it was difficult to coiriue the necessary level of
capitalization. The fiw prices] have starved the industry.

The alleged misconduct of the defendants included:

(1) “report[ing] [to the media] that thefabs [fabricating plais] were operating at
full capacity even when they were notoirder to create thgppearance of a supply
shortage”;

(2) publicly stating that “demand by feroutstripping our supply capability,”
predicting that “prices will continue facrease until a reasonable balance is

! Epson’s motion to submit a surreply is gran@nd its arguments in the surreply have been

considered.
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achieved”;

(3) stating that “price increase[s resultédjn increased demand during the holiday
season,”

(4) claiming that prices were high because of “component shortages due to the late
expansion of 5th generation production lines,” and “new demand from the
replacement of traditional cathode tabes with LCD monitors”; and

(5) asserting there was “much strondemand for large-size LCD TVs than
expected, so LCD TV supply is liketg remain tight throughout the year.”

Several of the underlying cases clainmdges under Florida Stat. 8 501.204, declaring

unlawful “unfair or deceptive acts or practiceghie conduct of any trade or commerce.” Otherg

seek recovery under Hawaii Rev. Stat. § 480-2(ajchwvbrohibits “[u]lnfair methods of competitio

and unfair or deceptive acts or practices in the cdrafiemy trade or commerce . . ..” Further gf

the underlying cases invoke Massachusetts Gans, 93A § 2(a), New York Gen. Bus. Law § 3
and North Carolina Gen. Stat7§-1.1(a), all to similar effect.

B. The insurance provisions

There is no dispute that Tokissued a Commercial Generahbility Policy to Epson durin
a relevant time period. Epson insists there is a possibility thatrttierlying plaintiffs are pursuin
a covered claim, and that therefore Tokio haeldigation to provide a defense, under “Offense

of the coverage for “advertising injuf The relevant provisions include:

COVERAGE B PERSONAL AND ADVERTISING INJURY LIABILITY

1. Insuring Agreement
a. We will pay those sums that theumed becomes legally obligated to pay
as damages because of “personalahcertising injury” to which this
insurance applies.

SECTION V — DEFINITIONS
1. “Advertisement” means a notice thiebroadcast or published to the

general public or specific marke¢gments about your goods, products or
services for the purpose of aitting customers or supporters.

n

A9,

J
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14. “Personal and advertisimigury” means injury . . . arising out of one or
more of the following offenses:

f. The use of another’s advertisiittga in your “advertisement” . . . .

lll. LEGAL STANDARD

Summary judgment is propeff the pleadings and admissioms file, together with the
affidavits, if any, show that there is no genuis&uie as to any material fact and that the moving
party is entitled to judgment as a matter @f.laFed. R. Civ. P. 56(c). The purpose of summary
judgment “is to isolate and dispose of feadty unsupported claims or defense&elotex v. Catreft
477 U.S. 317, 323-24 (1986). The moving party “always bears the initial responsibility of
informing the district court of the basis fitg motion, and identifyinghose portions of the
pleadings and admissions on file, together withdfiidavits, if any which it believes demonstrat
the absence of a genuirssue of material fact.1d. at 323 (citations and internal quotation markj
omitted). If it meets this burden,gimoving party is then entitléd judgment as a matter of law
when the non-moving party fails to make a suffitishowing on an essertelement of the case
with respect to which he bearsethurden of proof at trialld. at 322-23.

The non-moving party “must set forth specific &ashowing that there is a genuine issue
trial.” Fed. R. Civ. P. 56(e). The non-mogiparty cannot defeatdhmoving party’s properly
supported motion for summary judgment simply by alleging some factual dispute between th
parties. To preclude the entry of summiaggment, the non-moving party must bring forth
material factsi.e., “facts that might affect the outcometbe suit under the governing law . . . .
Factual disputes that are irrelevantunnecessary will not be counted®hderson v. Liberty Lobby
Inc., 477 U.S. 242, 247-48 (1986). The opposing party “must do more than simply show tha
is some metaphysical doubttasthe material facts.Matsushita Elec. Indus. Co. v. Zenith Radid
475 U.S. 574, 588 (1986).

The court must draw all reasonable inferenndavor of the non-mving party, including

guestions of credibility andf the weight to be accoed particular evidenceviasson v. New Yorksg
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Magazine, InG.501 U.S. 496 (1991riting Anderson477 U.S. at 255Matsushita475 U.S. at

588 (1986). It is the court’s respdnisty “to determine whether thispecific facts’ set forth by the

nonmoving party, coupled with undisputed backgrouncboitextual facts, are such that a ration{
or reasonable jury might return a verdicits favor based on that evidenc&’W. Elec. Service v.
Pacific Elec. Contractors809 F.2d 626, 631 (9th Cir. 1987). “[®hmary judgment will not lie if
the dispute about a material factgenuine,’ that is, ithe evidence is su¢hat a reasonable jury
could return a verdict for the nonmoving partyAhderson477 U.S. at 248. However, “[w]here t
record taken as a whole could tedd a rational trier dfct to find for the non-moving party, ther
is no ‘genuine issue for trial.”Matsushita 475 U.S. at 587.
In this case, the parties areagreement that no material facts are in dispute. The issug

given the undisputed facts, which partergitled to judgment as a matter of law.

IV. DISCUSSION

The California Supreme Court has held thdidhility insurer owes broad duty to defend
its insured against claims thaeate a potential for indemnityiHiorace Mann Ins. Co. v. Barbara
B., 4 Cal.4th 1076, 1081 (1993) (citi@yay v. Zurich Insurance Cp65 Cal.2d 263, (1966)).
“Implicit in this rule is the principle that the dutty defend is broader thdne duty to indemnify; aj
insurer may owe a duty to defend its insurednraction in which no damages ultimately are
awarded.™ontrose Chemical Corp. v. Superior CqutCal.4th 287 (1993). Even though “an
insurer has a duty to defend only if it becomes aw8rer if the third party lawsuit pleads, facts

giving rise to the potential foowerage under the insurance polidygmes v. Hartford Fin. Svcs.

Group, Inc, 88 Cal.App.4th 127 (2001), “the insured needy show that the underlying claim may

fall within the policy coverage; ehinsurer must prove it cannoMontrose 6 Cal.4th at 300.
“Whether an insurance policy provides [tpetential for coverage and, thus, a duty to

defend exists, is a questionlafv for the court to decidel”’omes 88 Cal.App.4th at 132. Such a

determination is typically made by comparing the allegations of the complaint to the policy teg

Id. at 132. Importantly, the duty ttefend, “does not depend on thikdbs given to the causes of
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action in the third party compldirinstead it rests on whether takeged factor known extrinsic
factsreveal goossibilitythat the claim may beovered by the policy Atlantic Mutual Ins. Co. v. J
Lamb, Inc, 100 Cal.App.4th 1017, 1034 (2002) (emphasis in original).

Here, Epson relies heavily dme principle that the duty @efend can be extremely broad,
and that only some slight “possibility” of coveragest exist to give rise to a defense obligation
Epson is correct, of course that neither theltaber the theories of the underlying action are
dispositive—the issue is whether tlaetspleadedmightsupport a covered claim. Additionally, th

inquiry is not whether the underlyindaintiffs’ claims are tenabléactually or legally, because an

insurer must provide a defense even against frivat@ms, if the nature of the claim is within the

insuring provisions of the policgnd no exclusion plainly applies.

That said, for there to be a patially covered claim, the facts alleged by the plaintiffs in
underlying suits (together with anylegant extrinsic factknown to Tokio) must show some injur
or claim of injury, “arising out of . . . [tjhese of another’s adveriing) idea in [Epson’s]
‘advertisement.” Epson’s attempt to characterize the unagrisgomplaints as implicating claim
for advertising injury, while creative, strétes the policy languadeeyond any reasonable
interpretation.

California courts use a three-prong analyghen determining coverage under the
advertising injury coverage afgeneral liability policy: (1)vas the insured engaged in any
“advertising” at the time of the alleged injury? (2) do the allegations create a potential for lial
under one of the covered offenses, and (3) i®etherausal connection between the alleged injur
and the “advertising”SeeHameid v. Nat'l Fire Ins. of Hartford31 Cal.4th 16, 22 (2003
Hyundai Motor Am. v. Nat'| Union Fire Ins. Co. of Pittsburgh,, BA0 F.3d 1092, 1098 (9th Cir.
2010). As noted, the policy defines “advertisemeast™a notice that is badcast or published to
the general public or specific market segmaisut your goods, products or services for the
purpose of attracting customers or supporters.”

Here the specific allegations in the undertycomplaints that Epson contends constitute

e

the

\"Z

lity
y

“advertisements” are various statements by reptatseas of companies other than Epson, made in

the media, to investors, ancethke, purporting to explain prigacreases for TFT-LCD products.
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Even assuming general allegations in the complagfiésring to “all defendants” and/or extrinsic

facts known to Tokio would justify an inferencetiepson representatives may have made sim

statements in similar contexts, characterizing thasrfadvertisements” is an unwarranted stretch.

See Trailer Bridge Inc. \llinois National Ins. Cq 657 F.3d 1135, 1143 (11th Cir. 2011) (CEO's

allegedly misleading justifications for price incsea published in newspaper article did not quali

as an “advertisement” eventifey conceivably led to additional customers or supporters).
Even assuming Epson made any statemeatsctiuld be considered to have been
“advertisements,” its convoluted argument thgtatentially committed the offense of “use of
another’s advertising ideas not persuasive. Epg’s theory is that thédea” of misrepresenting
the reasons for price increases was already ibyis¢her members of the alleged conspiracy pr
to the time Epson began participating in th&dFECD market, and therefore it was “using” that
“advertising idea” when it made similar statemenihe policy language referring to injury arisin
from the “use of another’s advertising idemad' its face plainly contemplates some kind of
misappropriation claim—for example, where a piffiln the underlying suit charges the insured
with having copied some aspecttbé plaintiff's advertising. Eveassuming, as Epson urges, th
there is no reason to read the policy language sowily as to require thahe underlying plaintiff
be asserting misappropriation of @&n advertising idea, there idllsho basis to construe it so
broadly as to sweep in the type of conduct alleged Heee. Trailer Bridge657 F.3d at 1139 (“In
particular, we agree with the dist court’s rejection of TraileBridge’s convoluted argument that
the CEO'’s statement deployed theadising idea of ‘another.”)see alspRose Acre Farms, Inc.
v. Columbia Cas. Cp772 F.Supp.2d 994, 1003 (2014iff;d by 662 F.3d 765 (2011)(“We are ha
pressed to understand how use of a co-defendarts & opposed to onetbé plaintiffs, could bg

considered an ‘offense.?) The claims in the underlying &ms are not for “use” by Epson of

2 Epson points out that earli€GL policies explicitly referred to “misappropriation” rather thar
“use,” and it reasons that the change musehmeen intended to broaden coverage. Epson’s
proffered interpretation of the policy languagewewer, would effectivel read out the word
“offenses” from the definitional phrase “injury . . . arising out of one or more of the following
offenses.” All of the other subsections of paagdr 14 list various wrongf acts that satisfy the
ordinary meaning of “offenses”; the clear impigrthat subsection (f) miilarly reaches wrongful
use.
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“another’s advertising ih,” but for statements by defendangerhaps including Epson, that
allegedly were false and misleading. Even tredtioge statements as “advertisements,” nothin
the policy language provides coverdgeinjuries arising out of # offense of false or misleading
advertising.

The final element requires a causal cotinecbetween the alleged injury and the
“advertising.” Here, plaintiffén the underlying actions primarigre pursuing antitrust claims, an
the allegations regarding the purigal conspirators’ public statenterabout pricing pressures are
offered in large part as a means for tolling skeute of limitations on those claims. As Epson
points out, however, the twelvesas alleging claims under statsneumer protection statutes at
least arguably seek independent xezg under those statutes for inggiseparate from any antitr
violations that might be proved. Even assugm connection between the public statements an
any such separate injuries, however, does aostorm those statements into advertisements
implicating an offense under ayraph (f) of the policy.

Accordingly, even construing the allegatiaighe underlying compints liberally, and
considering whether there is apgssibilityof a covered claim, nothing in the facts presented by

underlying complaints or otherwise knownTokio gave riseo a duty to defend.

% Tokio also contends it owed no defensgegipolicy exclusions foconduct involving, knowing
violation of another’s rights, knowgnfalsity, criminal acts, and/orénrrect price descriptions. Th
potential applicability of these exclusions neetli®decided given the absence of facts sufficig
to trigger the insuring clause.
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V. CONCLUSION

Epson’s motion for summary judgment is cehiand Tokio’s is granted. A separate

judgment will issue.

IT 1S SO ORDERED.

Dated: 7/19/13

RICHARD SEEBORG
UNITED STATES DISTRICT JUDGE




