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v. Gutierrez et al Doc.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

Case No. 12-04625 JCS
AO VENTURES, LLC,

Plaintiff AMENDED ORDER RE MOTIONSTO
’ DISMISS [Docket Nos. 15, 22]*
V.

ARMANDO GUTIERREZ, et al.,

Defendants.

.  INTRODUCTION

Plaintiff AO Ventures, LLC (“AOVentures”) alleges in its complaint that it entered into an
agreement with Defendant Armando Gueerfor the purchase of the domain name
StudyingAbroad.com (“the Domain Name”) foetmount of $14,500. Complaint, § 14. Instea
of transferring the Domain Name to AO Venturelintiff alleges, Gutierrez transferred it to
Defendant CEA Global Education (“CEA”). ime basis of these allegations, AO ventures
asserts claims for breach afrdract, specific performance aftdud against Gutierrez and for
intentional interference with contract against CBAaintiff alleges that there is federal subject
matter jurisdiction under 28 U.S.C. § 1332(a) onktasis that there is owplete diversity of
citizenship and the amount in controversy exceeds $75,000.

Gutierrez brings a motion to dismiss (“GutieriMation ") asserting tht: 1) there is no
personal jurisdiction over Gutierrezho is a resident of Florid&) there is no subject matter

jurisdiction because it is appardata legal certainty that tlEnount-in-controversy requirement

! The Court amends its previous order to refthat dismissal of Plaintiff's complaint vgithout
prejudice.
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is not met; and 3) a forum selection clause enregistration agreement ks clear that litigation
must be conducted in Bward County, Florida.

CEA brings a motion to dismiss (“CEA Moti”) asserting that the allegations of
intentional interfeence with contract are too conclustoystate a claim under Rule 12(b)(6).
CEA further asserts th&O Ventures cannot cure this de&ocy because CEA did not, in fact,
know anything about the agreement between Getieand AO Ventures for the purchase of the
domain name -- a required element to stateiendiar intentional interference with contract.
CEA also asserts, in a footnotkat there is no subject matter gdiction because it is clear that
the amount is controversy regetinent is not satisfied.

The parties have consentedhe jurisdiction of a United Sta¢ Magistrate Judge pursuant
to 28 U.S.C. 8 636(c). The Cadinds that the Motions are isable for determination without
oral argument, pursuant to Civil Local Rule 7-1(b), tmatefor e vacatesthe December 21,

2012 hearing. The Court concludes that the amoumtontroversy requirement is not met and
therefore GRANTS the Gutierrez Motion on that basis and dismisses Plaintiff’'s complaint in i
entirety?
[1. ANALYSIS

A. Legal Standard

Gutierrez seeks dismissal of this action pursuant to Rule 12(b)(1) of the Federal Rules of
Procedure, which permits a defendant to segkidisal on the basis of lack of subject matter
jurisdiction. The Complaint in th action asserts that thereesleral diversity jurisdiction
pursuant to 28 U.S.C. § 1332(a)(1)nder that provision, “[t]he distt courts shall have original
jurisdiction of all civil actions where the matter in controversy exceeds the sum or value of
$75,000, exclusive of interest and &psind is between . . . citizeofdifferent States.” It is
undisputed that the parties to thigtion are citizens of differestates. Therefore, diversity

jurisdiction exists if Plaitiff has met the amount-in-ntroversy requirement.

2 Because the court finds there is no subjedtengurisdiction over thigction, the Court need
not rule on the CEA Motion.
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To determine whether the amount-in-controversyiement is met, courts apply the “legal
certainty” test: “[IJf, from thdace of the pleadings, it is apparegiata legal certainty, that the
plaintiff cannot recover the amount claimed or ignfrthe proofs, the court is satisfied to a like
certainty that the plaintiff never was entitiedrecover that amourand that his claim was
therefore colorable for the quose of conferring jurisdictiothe suit will be dismissed.&. Paul
Mercury Indem. Co. v. Red Cab Co., 303 U.S. 283, 289 (1938). “[T]he legal impossibility of
recovery must be so certain as virtually to negative the plaintiff's goodrfatiserting the claim.
If the right of recovery is uncertain, the doubt should be resolved, for jurisdictional purposes,
favor of the subjective good faith of the plaintifiicDonald v. Patton, 240 F.2d 424, 426 (4th
Cir. 1957).

A motion to dismiss based on lack of subjeeitter jurisdiction can be either “facial” or

“factual.” See, e.g., Whitev. Lee, 227 F.3d 1214, 1242 (9th Cir. 2000). Where a defendant brings

a facial challenge, that is, a challenge todbwrt’s subject matter jurisdiction based on the
allegations in the complaint, the court condwtsnquiry that is “analogous to a 12(b)(6)
motion.” Robertsv. Corrothers, 812 F.2d 1173, 1178 (9th Cir. 1987). On the other hand, “[i]f
the moving party converts ‘the motion to dismiig® a factual motion by presenting affidavits or
other evidence properly broughtfbee the court, the party opposing the motion must furnish
affidavits or other evidence necessary tisbaits burden of establishing subject matter
jurisdiction.” Wolfe v. Srankman, 392 F.3d 358, 362 (9th Cir. 2004) (quotisaje Air for
Everyonev. Meyer, 373 F.3d 1035, 1039 (9th Cir.2004) (quotiayage v. Glendale Union High
Sch., 343 F.3d 1036, 1039 n. 2 (9th Cir.2003), .céehied, 541 U.S. 1009, 124 S.Ct. 2067, 158
L.Ed.2d 618 (2004))). The district court may ewithis evidence withdwonverting the motion
to dismiss into a motion for summary judgmer@afe Air for Everyone, 373 F.3d at 1039.
Where a party brings a factual challenge toectijnatter jurisdiction, theourt does not presume
that the factual allegations in the complaint are tige.However, a court may not resolve
genuinely disputed facts where the questiojue$diction is dependent on the resolution of
factual issues going to the meritsl.

B. Summary of Evidence Submitted on Amount in Controver sy

in
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Gutierrez brings a factual chatige to the existence of subjecatter jurisdiction, citing not
only the amount Plaintiff agreed to pay foe thomain Name, that is $14,500, but also emails
from the individual who negotiated the agreemenbeimalf of Plaintiff stating that the Domain
Name was worth less than $15,0(e Declaration of Armando Gutierrez, Jr. in Support of his
Motion to Dismiss Pursuant to Federal Rule of Civil Procedure 12(A21))(2), and 12(b)(3)
(“Gutierrez Decl.), ¥ & Ex. 1(emalils).

Plaintiff, in turn, cites evidence that asiar domain name, onlindection.com, sold for
$100,000 in 2009, in support of the contention thatDbmain Name “can be valued in excess of
$75,000.” Declaration of Alex Alexander ingort of Opposition to Anando Gutierrez, Jr.’s
Motion to Dismiss (“Alexander Decl.”), 1 13. &udition, Plaintiff presentsvidence that “[flrom
approximately two months before May 2, 2012 wheaorow was initiated [in connection with
Plaintiff's agreement to purchase the Donmldame] until today, AO ventures has invested over
eight months of design, programming and bestndevelopment efforts in building out the
studying abroad businesslt], 1 11. Mr. Alexander estimates that the value of these efforts is
approximately $5,000 per month, for a total of $40,0@D. He further states that AO Ventures
has retained an expert in the studying abroad marigthat the cost of éhexpert over the last
eight months to date was $40,004., T 12.

C. Application of the Law to the Facts

Because Defendant Gutierrez presented evidence going to the amoamtraversy, Plaintiff
was required to come forth withiedence demonstrating that the legal certainty test is not met.
Plaintiff failed to do so.

First, Plaintiff's vague statement thaetBomain Name “can be valued in excess of
$75,000” based on another Domain Name that wasis@a09 is not credible. Plaintiff offers no
explanation for its dramatic ahge in position in comparisda the opinion stated by Mr.
Alexander in early 2012, when he was negotiatingurchase the Domain Name on behalf of AQ
Ventures, that the Domain Name was not woréne$15,000. Rather, it is apparent to the Cout
that this new-found opinion is simply an atterfgpmanufacture subject rer jurisdidion and is

not made in good faith.
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SecondPlaintiff offers no basifrom whid to conclule that eithethe develpment costs
or the costs ofetaining arexpert werancurred as result oDefendant'dailure to tansfer the
Domain Nameto Plaintiff. Indeed, albut two manths of thedevelopmehexpenditues
(approximatey $10,000 bsed on Plaitiff's estimate of $5,00@ a month)were incurrd after
Gutierrez allegdly canceléd the traraction, onMay 17, 202. See Conplaint, 1 19. Similarly,
the Alexarder Declarationdoes not sta thatany of the costsa retain theexpert werencurred
before the allged breachBecause asequentialamages radting froma breach o€ontract
must be reasably foreseable at theiime the cotract was etered,see 999 v. CIT Corp., 776
F.2d 866, 8729th Cir. 185), this evilence is nosufficient to counter theevidence pesented by
Gutierrez as tahe amountin controvesy.

Basedon the evidace presentkby the paties, it is aparent to adgal certainy that the
$75,000 amout-in-controversy requiement is notmet in thiscase.

[11. CONCLUSION

For the easons statkabove, th&utierrezMotion is QRRANTED. The Court démisses this
acion, in its atirety, without prejudie for lack ofsubject maer jurisdicton. Becausthe Court
finds based orthe evidene presentedby the partes that this dficiency canot be cued, Plaintiff
shell not be pemitted to fie an amenal complain. The Clek is instruced to closelte file in
this case.

IT 1S SOORDERBED

Dated: Decerber 18, 2012 %g%

Lsenh, (L. oero
United StatedMagistrate ddge




