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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

ORACLE AMERICA, INC., a Delaware
corporation, and ORACLE Case No. 12-cv-04626 NC
INTERNATIONAL CORPORATION, a
California corporation, ORDER GRANTING MOTION TO
. DISMISS SECOND AND THIRD
Plaintiffs, AMENDED COUNTERCLAIMS
v WITH LEAVE TO AMEND

CEDARCRESTONE, INC., a Delaware Re: Dkt. Nos. 38, 39
corporation,

Defendant.

This lawsuit arises out of a dispute beem plaintiffs Oracle America, Inc. and

Oracle International Corporation and thleng-time partner, CedarCrestone, Inc.,

concerning CedarCrestone’s conduct in providingport services fddracle’s PeopleSoft

branded software. Oracle brought this actiarctipyright infringementhreach of contra¢

and related claims, asserting that Cedastoree misappropriated Oracle’s intellectual
property. CedarCrestone counterclaimggahg breach of contract and anticompetitive
conduct by Oracle.

Before the Court is Oracle’s motiondesmiss for failure to state a claim
CedarCrestone’s counterclaims for (2) unlawfing under the Sherman Act, 15 U.S.C.
1, and (3) unfair business practices. Hauneld oral argumemin March 13, 2013, the

Court hereby DISMISSES witleave to amend CedarCrestone’s second and third
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counterclaims because CedarCrestone has faillsdfficiently allegehe requisite market
power in a relevant market.

I. BACKGROUND
A. The Parties

Oracle develops, owns, and licenses intellectual property, including intellectua

property rights formerly hellly certain PeopleSoft entitiesydprovides related services|

Dkt. No. 36 11 9-10. Until September 4, 204Ben Oracle purporteid terminate the
partnership, CedarCrestone was a licensed ©pmotner, and provided a broad variety
information technology services to Oracle licensees, primarily related to Enterprise
Resource Planning (“ERP”) software applicatideseloped by OracleDkt. No. 30 at 28
5, 48 1 54.Those services included caitsng and advisory services related to PeopleS
and Oracle E-Business Suites applicationstihg@&nd management BeopleSoft and E-
Business Suites applications, and services eklatéax and regulatory support for certai
Oracle licenseesld. at 2 § 1.

B. CedarCrestone’s Counterclaims

Oracle’s complaint asserts that CedarGnestused its partndnp relationship to
misappropriate Oracle’s intellectual propertydgjling infringing, unauthorized software
updates for Oracle’s software. Dkt. No. 36 1. In response, CedarCrestone initially
counterclaimed against Oracle {d) breach of contract, (2)tentional interference with
prospective economic advang@nd (3) unfair businessmpetition based on Oracle’s
alleged pretextual termination of the parthggsagreement and a “sustained initiative tg
destroy competition in the downstream maifketconsulting, support, and implementati
of Oracle software."SeeDkt. No. 11 53, 59, 62.

Oracle filed a motion to dismiss Cedar§ime’s counterclaims for intentional
interference with prospective economic advantage and unfair competition. Dkt. No.
The Court granted Oracle’s motion to disewith leave to amend, finding that
CedarCrestone had failed to plead“independent wrong” reqed to state an intentiona

interference or unfair competition claim. DKo. 28. The Coudrexplained that the
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requisite wrongful conduct cannot be premisadOracle’s privileged litigation activities,
or on the mere allegations of wrongful breadt contract, and th&edarCrestone had not
adequately alleged a violatiah antitrust laws or the “policy or spirit” of those lawsl.

On January 4, 2013, CedarCrestaleal its First Amended Answer and

Counterclaims, alleging a new claim for unlaltiing under the Sherman Act, 15 U.S.C. §

1, and repleading its unfair mgetition claim based on the unifatying allegations. DKk,

No. 30. CedarCrestone asserts that Oratdersination of CedarCrestone’s contracts and

partnership status is “part of an unlawduld systematic attacda competition by third-
party service providers like CedarCrestone, Wdng/ears have focused on assisting Ora
in the support and licensing of &le ERP software productsld. at 26-27  1-2.

Specifically, CedarCrestone alleges thaace’s anticompetitive conduct consists of

cle

unlawfully tying “the sale of updates to pisoprietary ERP software—both formal, periadic

releases of new versions oatrsoftware and patches and ixe existing versions of that
software—to the purchase of Oraslgport and maintenance servicekl’ at 37  26.
CedarCrestone further alleges that Oradelawful tying violates section 1 of the
Sherman Act, and also constitutes “unlawtuifair, and/or fraudulent business acts and
practices” prohibited by California Busis® & Professions Code section 1720d. at 56
19 75-79.

Oracle now moves to dismiss CedarCrestoaat#rust and unfair competition claims

on the basis that CedarCrestone has failetidgeafacts showing Orées market power in
a cognizable market. Dkt. N88. CedarCrestone opposes the motion, arguing that it
sufficiently alleged an aftermarket tying claim un&astman Kodak Co. v. Image
Technical Services, Inc504 U.S. 451 (1992).
C. CedarCrestone’s Allegations of Unlawful Tying

1. The Relevant Markets

The essence of CedarCrestone’s antitrustrcls its contention that “Oracle has
unlawfully tied software upgradeenses for Oracle ERP software such as PeopleSoft

E-Business suites (the tying product and ragrto its own tax ad regulatory support
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services (the tied product anthrket) by offering the two sefade products exclusively ta
licensees as a ‘Software Upgrade License amp&ti package.” Dkt. No. 30 at 51 § 62,
CedarCrestone alleges that when Oracle selicense for ERP software, that license
typically does not expireld. at 52 § 65. However, simppurchasing a license to Oracle
ERP software does not automatlg entitle licensees to esh the new versions of the

software, or more modest bug fixes and patclhesat 52-53  65. In order to obtain the

upgrade license for new versions, Oracle lés@ms must purchase an annual contract for a

“Software Upgrade License aipport” (“SULS”) bundle.ld. at 53 { 65. If a licensee

does not purchase this annual contract, onalithe contract to lapse, the licensee cannot

access new versions of Oracle ERP softwatieout relicensing opaying for back-support

plus a penaltyld. at 53 | 65, 42-43 {{ 34-35.

The SULS bundle also inclusi¢ax and regulatory support for Oracle ERP software.

Id. at 53 1 66. CedarCrestone alleges thatERP software upgrades and tax and
regulatory support for Oracle’s ERP software separate products because they have

distinct functions, and there is a sepaddmand and market for the two produdts. at

51-52 {1 62-63. Oracle ERP swdire applications consist of proprietary Oracle code that

runs on computers andguides complex functionalitior managing administrative
functions at large institutiondd. Many of the processgerformed by Oracle’s ERP

software (e.g. payroll) require licenseed&in compliance witkax and regulatory

requirements that are ever-changimg. at 52 § 64. A tax and regulatory update is a patch

designed to work with the underlying softwaired ensure that the software code is using

inputs reflecting the current stadétax and regulatory obligation$d. at 52 § 63. By

contrast to the market for Oracle ERP software which is proprietary, the downstream

market for tax and regulatory support on Oracle ERP software is not proprietary or limited

to Oracle and “there historically have beerd still is competition in that marketlt. The

7

separate demand for the two products is reftbby the fact that more than 10% of Orac
ERP software licensees chose to purchasandxegulatory updates from third partié¢d.

Oracle does not sell either the softwargnagle license or the tax and regulatory
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support as a stand-alone product. at 53 1 66. Oracle requires its ERP software clients to

buy Oracle tax and regulatory updates in orddret@ligible to receive essential softwarg

patches and fixes to and the right to reeerew versions of Oracle ERP softwalé. at 38
1 29. Any Oracle ERP software licensdeovehooses to usetlaird party tax and
regulatory support vendor eghwould be forced to geOracle for Oracle tax and
regulatory support services itnst using, or would have forego the right to software

updates and bug fixedd. at 41 ] 32.

A\1%4

In addition to being a provider of tax arefjulatory support services, CedarCrestone

is also an Oracle licensee, hayioriginally purchaed a license for Pel@soft software in
1999. Id. at 55 § 71. Since Oracle purchasedgfeSoft in December 2004, CedarCres
has also purchased annual SULS packatgesin 2011, CedarCrestone relicensed all o

Oracle PeopleSoft applications as para éitense expansion and migration to obtain

Canada payroll capacityd. at 41 9 31. “During the lieensing process, CedarCrestone

fone

f its

was told that if it wanted to purchase rigltd the software upgrade license (and avoid the

penalty incurred by purchasing those righta &iter date), then the only option was to
purchase the software upgrade license apgat bundle that also included tax and
regulatory support.1d. at 55 1 71, 41 T 31.

2. The Alleged Unlawful Tying

CedarCrestone alleges that Oracle hasa@efft economic power in the tying mar
(as the only provider of Oracle ERP softwapgrade licenses) to appreciably affect the
competition in the tied marketrftax and regulatry support.ld. at 53  67. Because
Oracle is the only provider of softwaregrpdes, bug fixes, and patches—all highly
valuable, if not indispensable, products fosinesses that have bought licenses to Ora

ERP software applications—this significamvantage enables Olat¢o condition the

availability of software upgrade licenses on acceptance of the bundled SULS cddtract.

CedarCrestone alleges that since Oraclelaged PeopleSoft in 2004, Oracle has
maintained a 100% monopolyasie of the tying market for its own ERP software, inclu

PeopleSoft and E-Business Suitaésgd new releases of and upgrades to that ERP softv
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Id. at 38 27, 52 § 64. By bdling its tax and regulatory support offerings with the
software itself, Oracle has been able ®ate and maintain a rtidbillion dollar revenue

stream from its support business, and preveah$iees from seeking out third-party ven

for maintenance needs\wvhat would otherwise ba competitive marketld. at 40 1 30, 38

127,41 9 32,52 963, 54 1 69.

CedarCrestone also alleges that Oraele a monopoly shane the downstream
market for tax and regulatory updatesuiacle ERP software applicationisl. at 38 { 28.
That share has historically @eded 80% of the marketitivother competitors, including
CedarCrestone, Rimini Street, and TorowNow, making up the remaindeid.
CedarCrestone alleges that there areast I8,000 Oracle ERP software licensdés. Over

the entire life of its tax anaegulatory business k& from 2002 through the end of 2012,

dors

CedarCrestone serviced approximately 95 such sliartbtal, and also “in an effort to be a

good Oracle partner,” worked lionit its tax and regulatory clieridase to clients that Oracle

was unwilling to supportld. at 29 1 9, 38 27, 39 1 28, 55 | 72. CedarCrestone made the

decision to close down its Tdégulatory Support business before this lawsuit was filed, in

the hopes of cooperating with Oracle and riaimng its broader Qicle relationshipld. at
32 § 14. Rimini Street has publicly statbdt it has approximate§y25 ERP software tax
and regulatory update clients in totalhaligh some of these clients use ERP software
platforms other than Oracléd. at 39 1 28. TomorrowNowyhich in 2008 shut down its
tax and regulatory support business, sedifewer than 300 ERP software tax and
regulatory update clients prito exiting the businesdd. After TomorrowNow’s and
CedarCrestone’s exit from the rkat, which CedarCrestone claims was due to pressu
from Oracle, Rimini Street renmaed the only signitant competitor, leang Oracle with a
approximate 89.5% share of the &nd regulatory support markdd. at 27 2, 39 { 28,
52 1 64. Other companies that previousiyvpded tax and regulatory support for Oraclg
ERP software include Spinnaker and netCusq although netCustomer appears to ha
left the market.Id. at 54 { 69. CedarCrestone allegfeat Oracle has achieved its

monopoly share in the market for tax aedulatory supports by unlawfully tying the
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derivative purchase of its taxé regulatory services to the pbhase of the primary produ
at issue—Oracle ERP software and software updadesit 27 | 2.

CedarCrestone further alleges that the ufdatying enables Oracle to charge pri
for its tax and regulatory updates that sigmificantly higher than the competitiofd. at
27 1 2. Oracle’s bundled prodwftering is generally priced at 22 percent of the cost g
underlying license to the Oracle ERP wafte, subject to annual escalatidd. at 40 § 30,
53 § 65. Licensees are also subje@dditional licensexpansion feesld. at 40 T 30.
Although Oracle does not offer its tax and regoily update services separately, in a
publicly available presentatido the United States Departnieof Energy Oracle quoted ¢
price for tax and regulatory updates foruarsupported ERP application at $50,000
annually in additia to the bundled product offeringd. By comparison, CedarCrestone
alleges that, while its tax and regulatory suppgervices were not precisely comparable
was able to provide a greater quantum ofiserto clients for approximately 15% less p
year than Oracleld. Rimini Street charges clients 5@8fowhat Oracle charges for tax a
regulatory supportld. at 42 1 33, 54 1 68.

In addition to the higher prices, Cedae€tone alleges that Oracle’s tying
arrangement has caused higher barrierstiy @nthe downstream market for tax and
regulatory updatedld. at 53-54 § 68. Oracle has made private statements to softwar
and/or potential software users stating fDedcle is the only provider of support and
maintenance for Oracle ERP softwatd. On July 13, 212, in a publicly available letter
Oracle support sales representative Raymondvwaué to the City of Oklahoma City an
claimed Oracle was “the sole source of technical support” for Oracle ERP software

licensees.ld. According to CedarCrestone, thesseaments serve to discourage Oracle

ERP software licensees from consideringhgghird party tax and regulatory support, and

as a consequence make it undesirable for thiriegao attempt to compete with Oracle
Id. CedarCrestone further alleges that, wheited Oracle’s @eds and helped keep
software licensees indtfold (as in the case of clienOracle was unwilling to support fot

some reason), Oracle has partnered with ard esferred clients to third-party support
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providers, such as CedarCrestoie.at 29 § 9, 38 § 27, 54 | 68.

CedarCrestone asserts that, by forcing gucchase unlawfully tied products as a
bundle, Oracle has harmed competitiod &edarCrestone directly by causing
CedarCrestone to significantly overpay tax and regulatory support servicdg. at 41-42
133, 55 1Y 72-73.

II. STANDARD OF REVIEW

A motion to dismiss a counterclaim broagimder Federal Rule of Civil Procedure
12(b)(6) is evaluated under the same standaednagtion to dismiss laintiff's complaint,
To survive a motion to disnssa counterclaim must cam sufficient factual matter,
accepted as true, to state a claim fteféhat is plausible on its facaBell Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007Ashcroft v. Igbal556 U.S. 662, 678 (2009). “The
plausibility standard is not akin to a probéy requirement, but it asks for more than a
sheer possibility that a defenddrats acted unlawfully . . Where a complaint pleads facts
that are merely consistent with a defentalmbility, it stops short of the line between
possibility and plausibility oéntitlement to relief.”Igbal, 556 U.S. at 678 (quoting
Twombly 550 U.S. at 556-57) (internal quotetimarks omitted). A aot is not required
to accept as true conclusory allegatiangeasonable inferences, or unwarranted
deductions of factSeeManzarek v. St. Paul Fire & Marine Ins. €619 F.3d 1025, 1031
(9th Cir. 2008). Additionally, a pleading thaiters “labels and conclusions” or “a
formulaic recitation of the elements of a cause of action will not @adbmbly 550 U.S. at
555. Where a court dismisses for failurestate a claim under Ru12(b)(6), it should
normally grant leave to amend unless it detee® that the pleading could not possibly be
cured by the allegation of other factSook, Perkiss & Liehe v. N. Cal. Collection Serv.
911 F.2d 242, 247 (9th Cir. 1990).
I
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lll. DISCUSSION
A. Oracle’s Unopposed Request faJudicial Notice Is Granted.

As a general rule, a court may not Idokmatters beyond the complaint without
converting a motion to dismisstinone for summary judgmenbDatel Holdings Ltd. v.
Microsoft Corp, 712 F. Supp. 2d 974, 983 (N.D.IC2010) (Laporte, J.) (citations
omitted). However, a court maykejudicial notice of “mateal which is either submitted
as part of the complaint or necessarily relipdruby the complat,” as well as “matters of
public record.” Id. Under Federal Rule of Evidence 20}, (a judicially noticed fact must
be one not subject to reasonable dispute initlgaeither: (1) gemally knownwithin the
territorial jurisdiction of the trial court; or JZapable of accuratand ready determination
by resort to sources whose accuraagnot reasonably be questione&&e id.

Oracle requests that the Court take juadiciotice of the following documents in
support of its motion to dismss: (1) an online article entitld&eRP Support:

How Far Will Oracle Gado Protect Golden Egg?ated February 22010; (2) the May 1-

L4

OJ

2011 version of Oracle’s Software Techni8alpport Policies; and (3) the September 2(

2005 version of Oracle’s Technical Support Helc Dkt. No. 39. CedarCrestone does|not

oppose this request for judicial notice. DKb. 43 at 13 n.1The Court hereby grants

Oracle’s request and takes judicial noticelbé&ahibits identified above under Federal Rule

of Evidence 201.
B. CedarCrestone Fails to Stat a Claim for Unlawful Tying.

1. An ﬁctionable Tying Claim Must Plead Market Power in a Relevant
Market.

“A tying arrangement is an agreement hyaaty to sell one proai but only on the

condition that the buyer also purchas different (or tied) produdir at least agrees that/ he

will not purchase that product from any othepglier. . . . Such an arrangement violates 8

1 of the Sherman Act if the seller has agmpable economic power in the tying product
market and if the arrangement affects a sulisiarolume of commerce in the tied marke

Eastman Kodak Co. v. Imadechnical Services, InG04 U.S. 451, 461-62 (1992)

D
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(internal quotation marks and citations omittetih order to state a valid claim under the
Sherman Act, a plaintiff must allege that the defendant hasetnaower within a ‘relevant
market.” That is, the plaintiff must allege bdhat a ‘relevant markegxists and that the
defendant has power within that markeéwcal Indus., Inc. v. Ikon Office Solutj&i3
F.3d 1038, 10449th Cir. 2008).See alsd’S| Repair Services, Inc. v. Honeywell, Ji€4
F.3d 811, 815 n.2 (6th Cir997) (“market power in the ttyg product market is an
indispensable requirement under eitper se or rule-of-reason analysifRed Lion Med.
Safety, Inc. v. Ohmeda, Iné3 F. Supp. 2d 1218, 1237 n.(EBD. Cal. 1999) (observing
that the per se tying claim and a tying claind@mnthe rule of reason have merged in regent
years).
There is no requirement that the “markeivpo’ or “relevant market” elements of an
antitrust claim be pled with specificithlewcal 513 F.3d at 1045 (citation omitted). While
the validity of the relevant market is typicadlyfactual issue, thereeasome legal principles
that govern the relevant market definitiamd a complaint may be dismissed under Rule

12(b)(6) if that definition is facially unsustainabliel. (citations omitted). As a general

rule, the relevant market must be a produatkeizand must encompass the product at issue

as well as all economic suliates for the productld. (citation omitted).
In Newcal the Ninth Circuit held that while “thew permits an antitrust claimant to
restrict the relevant market to a single loraf the product at issue,” it “prohibits an
antitrust claimant from resting on market powret arises solely from contractual rights
that consumers knowingly and voluntarily gave to the defendht&t 1048. “[l]n
determining whether the defendant’s manyetver falls in the . . . category of

contractually-created market power or in Eestman Kodakategory of economic market

[®N

power, the law permits an inquiinto whether a consumer’slsetion of a particular bran
in the competitive market is the functional eguent of a contractual commitment, giving
that brand an agreed-upon right to monopatzeonsumers in an aftermarket. The law
permits an inquiry into whether consumers egdanto such ‘contrdas’ knowing that they

were agreeing to sh a commitment.”ld. at 1048-49.See alsdatel, 712 F. Supp. 2d at
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987 (“[T]o establish a sgle-brand aftermarket undéodakandNewcal the restriction in
the aftermarket must not have been sufficiedibclosed to consumeirs advance to enable
them to bind themselvése the restriction knowingly and voluntarily.' re Apple and AT
& TM Antitrust Litig, 596 F. Supp. 2d 1288, 1305 (NQal. 2008) (Ware, J.) (“Ultimately,
the dispositive issue is whether Plaintifkeowingly placed [Defendants] in a monopoly,
position’ in the alleged . . . aftermarket.”).
In Kodak the plaintiffs were independent seevigrganizations that serviced copying
and micrographic equipmentanufactured by Kodakkodak 504 U.S. at 455. Kodak
adopted policies that limited tlvailability of its parts, whic made it more difficult for the
plaintiffs to compete with Kodak servicing Kodak equipmentd. The plaintiffs alleged
that Kodak unlawfully tied the sale of sar@ifor Kodak machines to the sale of Kodak-
compatible parts, a market in which Kodak had a monogddlyat 459. The Court
explained that in certain cuinstances, a single brand of agluict or service can constitute
a separate marketd. at 482. “Because service andtpdor Kodak equipment are not

interchangeable with other manufacturers’ Egnand parts, the relevant market from the

[1%)

Kodak equipment owner’s perspective is pased of only those companies that servic
Kodak machines.’1d.

The principal issue befotbe Supreme Court ikodakwas “whether a defendant’s
lack of market power in the primary equiprhemarket precludes-as a matter of law-the
possibility of market power iderivative aftermarkets.td. at 455. Kodak argued that,
because competition existed in the equipment atarkcould not raiserices of service and

parts above the level that would be changeal competitive mamt because any such

increase in profits would be offset by a corresponding loss in profits from lower equipment

sales.Id. at 465-66. The Court declined toogd such a legal presumption against the

finding of market power, and held that theras a question of fact “whether information

costs and switching costs foildlsimple assumptiaimat the equipment and service markets

act as pure complements to one anothét."at 466-77. The Court “rejected the possibility

that a consumer’s decision to purchase#cbrand equipment (in an indisputably
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competitive equipment market) séunctionally equivalent tthe signing of a contractua
provision that gave Kodak thexclusive right to service iesquipment . . . on the ground
that the consumers could not, at the toheurchase, reasongidiscover that Kodak
monopolized the service market and chargigaracompetitive pricdsr its service.”
Newcal 513 F.3d at 1048 (citingodak 504 U.S. at 473-78).

As in Kodak the Ninth Circuit inNewcalfound that a single-brand aftermarket

constituted a relevant antitrust markdtewcal 513 F.3d at 1050Plaintiff Newcal and

defendant IKON were in the copier-equipment businéssat 1043. The two companies

competed both in the primary market for equipment leases and initial service contract, and

in the aftermarket for replacement equipmddt. Newcal alleged that IKON defrauded

customers by amending their leaagreements and service cants without disclosing that

the amendments would lengthen the terrtheforiginal agreemeés for the purpose of

“shield[ing] IKON customers from competition the aftermarkets for upgrade equipment

and for lease-end servicedd. at 1043-44. The court found that Newcal alleged the
existence of two separate but related marketsprising of a compgive initial market for

copier leases and copier ses; and a derivative aftermatler replacement equipment,

including markets for lease “buy outs” and for “lease-end servick.at 1049. According

its

to the complaint, IKON achied market power in the aftermarket not through contractual

provisions that it obtained in the initial markbut, rather, through it®lationship with its

consumersld. at 1050. The complaint further ajkd that “market imperfections, as well

as IKON's fraud and deceit, prevent[ed] consumers from realizing that their choice in the

initial market will impact their fregom to shop in the aftermarketld.

The distinction between contractual awbnomic market power was also applied
recently by Judge Laporte Datel, 712 F. Supp. 2d 974. The courDatel held that a
developer of video game emt@ement products stated ae®man Act claim against the
manufacturer of the Xbox 360 gaming systemmonopolization of the aftermarket for
gaming system accessories and add-dehsat 986-90. Balancing tHéewcalfactors, the

court found that there was no clearly bindamgtractual restriction on the market, that
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plaintiff had sufficiently alleged that thetafmarket was “wholly derivative and depend
on the primary market,” that the contractual relationship, rather than any contractual
provision, gave defendant spacaccess to its customessid that there were market

imperfections and representatidnsdefendant that lead itsstomers to mistakenly belie
that they will be free to shop for third-party alternatives in the aftermalttetSee alsdn

re Apple 596 F. Supp. 2d at 1303-06 (finding taftermarket for iPhone voice and data

services was sufficiently aljed where customers had executed a two-year contract for

provision of services with A&T Mobility, defendants failed tadisclose the existence of

exclusivity provision restriatig iPhone users to AT&T Mobilitgervices for five years, and

technologically prevented cashers from switching carriers).

ve

The court inDatel also summarized and distinguisteases that fell into the category

of contractually-created market power and dot state a legally cognizable aftermarket
claim. Datel, 712 F. Supp. 2d at 987-88eeQueen City Pizza, Inc. v. Domino’s Pizza,
Inc., 124 F.3d 430, 436-4Bd Cir. 1997) (rejecting a sirggbrand aftermarket relating to
pizza making ingredients for Domino’s fransées, where the franchisees signed an
agreement to operate a Domm®@izza location, and und#rat same agreement were
required to purchase pizza ingredientsrfidomino’s or authorized vendor$jorsyth v.
Humana, Ing. 114 F.3d 1467, 1476 (9th Cir.1997jecting a claim for monopolization
the market for hospitaervices for a single companyisureds because the purported
restraint arose from contract provisions diseld in advance in the plaintiffs’ insurance
policies);Apple Inc. v. Psystar Corps86 F. Supp. 2d 1190, 1200-02 (N.D. Cal. 2008)
(Alsup, J.) (finding that defendant failedpitead a plausible aftermarket for Mac OS-
compatible hardware because through “itel Exser License Agreement and other mear
Apple specifically restricts the use of M@S to Apple-labeled computer hardware
systems,” and “customers, therefore, knowjragree to the challenged restraint.”).
For the reasons set forth below, the Court finds that CedarCrestone has not
sufficiently alleged that it falls within thidewcalcategory of economic as opposed to

contractually-created market power.
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2. CedarCrestone Has Not Alleged Suffient Facts to State a Cognizable
Single-Brand Aftermarket Claim.

The relevant market here is not the priynararket for ERP software, in which Oracle

faces competition, but the aftermarket for dagpry and tax support services for Oracle
ERP software.SeeDkt. No. 38 at 11:5-7, 14:13-18; 30&t {1 6, 30 1 12. The parties
appear to be iagreement tha&€odakandNewcalprinciples governing single-brand
aftermarkets control our analysis of Cedasfwae’s unlawful tying claim in this case.
Furthermore, while a substantial part of gaeties’ briefing is devoted to the issue of
whether or not an aftermarkeaoh must allege a changeilicy, the parties appear to
agree that such an allegation is not always requigegDkt. No. 46 at 8:1-16; 43 at 13:5
8. The issue before the Court is whether @édsstone has alleged sufficient factual m
to state a claim that the challenged aftermamstraint (the tyin@f software upgrade
licenses to tax and regulatory services)asknowingly and voluntdy accepted by the
software licensees, but insteadses from Oracle’s unigysition in the market for
software upgrade licenses for Oracle ERP software.

In determining whether a consumer’s séfen of a brand in the market is the
functional equivalent of a contractual coniment or instead permits a claim based on &
single-product aftermarket, the Ninth CircuitNiewcalidentified four relevant
considerations, which werecently applied ilbatel. SeeNewca) 513 F.3d at 104D atel,
712 F. Supp. 2d at 990. First, courts labkvhether plaintiff has alleged an aftermarket
that is “wholly derivative from and depesat on the primary market,” allowing the
defendant to exploit its unique position in ghrémary market to morgolize the aftermark
in which its power is not contractually mandat&eeNewca) 513 F.3d at 1049-50.
CedarCrestone here alleges that, “[b]ecdsecle is the only pwider of software
upgrades, bug fixes, and patsheall highly valuable, if not indispensable, products for
businesses that have bought lisesito Oracle ERP software applications—this signific

advantage enables Oraclectindition the availability o$oftware upgrade licenses on

acceptance of the bundled contract for Saféndpgrade License and Support,” Dkt. No.

30 at 53 § 67, “thereby achieg market power in what wad otherwise be a competitive
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market for tax and regulatorygoort for Oracle ERP softwarelt. at 54 § 69. The Cour

finds that CedarCrestone has sufficiently gdié an aftermarket for tax and regulatory
support that is wholly derative of the primary markdéor Oracle ERP software.

The second relevant considioa is whether the challengeestraint is part of the
initial market, or whether it relates only to the aftermarké&wca) 513 F.3d at 1050. In
Newcal the challenged agreements trestrained the competition the aftermarket were

only obtained after the initial contract, and thvere part of the separate and derivative

—+

aftermarket.ld. Oracle contends that CedarCrestone’s own counterclaims allege that “the

challenged restraint — the SULS bundle prssented to software customers, and
purchased, right alongside the initial software licenseg“@uring softvare license
negotiations.” Dkt. No. 46 dt3 n.8, 17:1-3 (citingparagraphs 26, 31, 482, and 71 of the

counterclaims).

Oracle’s citations to the counterclaims do spport its contention. Paragraph 26

for example, alleges: “Oracties not offer a software licaesthe opportuty to receive

software upgrades and new sddte releases unless that lisea also agrees to purchase

Oracle support and maintenance servicesyudol tax and regulatp updates. Oracle
does not offer these products separately, byt ampart of a bundled package.” Dkt. N¢
30 at 36-37 {1 26. Nothing in this paragraplows that the licenseginformed about the
bundling of software upgrade licenses and regulatory and tax support during the init

software negotiation. Neither could such &t tae inferred as a matter of law from the

D

J

al

allegation that “[d]uring the relicensing proceSgdarCrestone was told that if it wanted to

purchase rights to the software upgrédense (and avoid the penalty incurred by
purchasing those rights at a later date), theronly option was tpurchase the software
upgrade license and support bundle that mslnded tax and regulatory supportd. at 55
1 71;see also idat 41 1 31. While CedarCrestone refised its PeopleSoft applications
2011, it originally puchased a license for PeopleSoft software in 1999, and began
purchasing annual SULS paes in December 2004d. at 55 1 71, 41  31. These

allegations, therefore, do not establishtitmne challenged restraint was part of
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CedarCrestone’s (ong other licensee’spitial software license purchase. Even more
unclear is the relevance of the allegationparagraphs 40 art® relied on by Oracle
regarding a customer (LACCD)’s simultane@asitract negotiation with Oracle as the
software vendor and CedarCrest@sea consulting services vend&@eeDkt. No. 30 at 44

1 40, 45 1 42. There is nothingthese allegations thatidresses the bundling of tax and

regulatory support with the ERP software licenpgrades. In fact, paragraph 41 expressly

states that “[tlhe LACCD business did not telo the small Tax/Regulatory Support part
of CedarCrestone’s business tisaat issue in this caseld. at 45 | 41.
On the other hand, notably absent in G€dastone’s counterclaims is any allegatjon

that the bundling of tax and regulatory sup@ord license upgrades is not disclosed duying

the initial negotiation and purchase of the wafe license. As CedarCrestone’s counse
acknowledged at the hearing on the motiodismiss, there are no allegations in the

counterclaims addressing that issuDkt. 53 at 11:5-12:8, 2082. The Court finds that the

counterclaims are ambiguous as to “whether the challenged restraint is part of the initial

market.” SeeDatel, 712 F. Supp. 2d at 990.

The third relevant consideration is the géld source of defendammarket power.
SeeNewcal 513 F.3d at 1050. As discussed ab@egarCrestone alleges that Oracle’s
unique position in the primary software et enables Oracle to monopolize the
aftermarket. Oracle contends that its te@ire license provisions and other publicly
available information plainly disclose thertes on which support is available — the SULS
bundle that expressly includes ‘tax, legaid regulatory updates,” and thus, like the
customers iPsystar Oracle’s licensees knowingly agreetiie challenged restraint.” DKkt.
Nos. 38 at 19:11-18; 46 at 6:2-16, 17:6tMlike this case, however, the counterclaim in
Psystaralleged that “by its End User Liose Agreement and other means, Apple
specifically restricts the use of Mac OS to Apple-labeled computer hardware systems.
Psystar 586 F. Supp. 2d at 120By contrast, the counterclaims here do not allege any
provision in thanitial software license contract that gives Oracle the right to require

software licensees to purchase tax gegllatory support only from Oracl&eeDatel, 712
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F. Supp. 2d at 990 (viewing the allegationsha light most favorable to plaintiff and
interpreting contract ambiguities againgt tirafter). On the other hand, in bdtawcal
andDatel, the plaintiff alleged that the defendald not achieve market power in the
aftermarket through contractual prowass obtained in the initial markeiNewca) 513 F.3d
at 1050;Datel, 712 F. Supp. 2d at 981, 99While in its oppositin to the motion to
dismiss CedarCrestone argues that the licagesement for Oracle’s ERP software and
Software Technical Support policies containt@ans limiting the licensee’s ability or rig
to obtain tax and regulatogpdates from sources otheathOracle, there are no such
allegations in the counterclaims. Dkt. No.at316:15-26. CedarCrestone asserts, how
that it could “plead further specific detaigaading the many material aspects of Oracle
tying practices that are not visible to an Oed€RP software license the time it enters
into a software license, but become known only latét."at 18:4-14.

The fourth relevant considerationMewcalwas plaintiff's allegation that market

imperfections, as well as def@ant’s fraud and deceit, preved consumers from realizing

that their choice in the initial miget will impact their freedono shop in the aftermarket.
SeeNewcal 513 F.3d at 1050. Imbse circumstances, contien in the initial market
does not necessarily sufficedescipline anticompetitive practs in the aftermarketd.
Similarly, in Datel, plaintiff alleged that defendant’s representations and market
imperfections lead defendantsstomers to mistakenly belietleat they will be free to
shop in the aftermarketespite their choice in the primary mark&atel, 712 F. Supp. 2d
at 990. For example, the presence of a P8 in the Xbox 360 console suggested to
consumers that third party acsedses and add-ons would bengoatible and permissible.
Id. at 981. Plaintiff inDatel also alleged that the defemdamisled customers into a

reasonable belief at the time of purchasing BnxXX360 console that third-party accessag

ries

and add-ons were available when defendaqitkesperson stated that the Xbox 360 “also

drives a ton of third-party spend,” and notkd availability of “a lot of third party
alternatives.”ld.

Oracle contends that CedarCrestone caalhege a policy changenformation costs
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or market imperfections because CedarCrestsat has alleged that the SULS bundle
“fully disclosed, publicly kown, and ‘knowingly’ and ‘valntarily’ agreed to, right up
front.” Dkt. No. 46 at 14:17-19. In support, Oracle relies on the allegations that (1)
CedarCrestone has bought the SULS bundiees?004; (2) “[d]uring th[e] process” of

relicensing the software in 2011, CedarCrestwees presented with only one option” —

S

the

SULS bundle; (3) Oracle’s Thoical Support Policies state that the SULS bundle inclydes

both “tax, legal, and regulatory updates” andajon product and technology releases”; and

(4) CedarCrestone knew that Oracle generallyedrsupport at “22 percent of the cost gf

the underlying license to the Oracle ERPwaft and the cost of the bundled product
offering typically escalates in sbeach year thereafterltl. at 13:15-14:16; 38 at 17:21-
19:10. Contrary to Oracle’s contention, thallegations do not estidh as a matter of la
that,at the time of the initial contracOracle’s software licenss knowingly agreed to
Oracle’s monopolizing of the tax and regulatory support market.

In opposing the motion to dismiss, Cedeestone asserts that it has pleaded the
existence of information and switching cosBeeDkt. No. 43 at 13:8-10 (citing to

allegation in the counterclaims that “[t]heewall cost of implementing and customizing

new software upgrade typicalyill exceed $1 million,” DktNo. 30 at 30  11). However,
the only factual matter upon which CedarCresta@ties in support for its information cost

argument is based on an article that purpoyté&sitplains that software maintenance fees,

like the SULS, are ‘typicallgpread out among enterprises’ financial ledgers and
departments amid a sprawl of myriad vendontracts, [and] can go unnoticed unless
examined and calculated in thentirety.” Dkt. No. 43 afL3:8-21 (citing Dkt. No. 39-1).
Oracle responds that this article is not spetd Oracle ERP software, but refers to the

entire “world of maintenance and support .inside today’s businesses,” and also confi

that Oracle customers know wiihey are buying. Dkt. No. 44 14:5-16. The Court finds

that CedarCrestone has not alleged thatl®@tanged its policy in order to lock-in

customers, that it misrepresedtits tying practices, or that its tying policy was otherwise

not generally known. Thereferunlike the plaintiffs iKkodak Newcal andDatel,
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CedarCrestone has not alleged sufficieat§ahowing that Oracle’s ERP software
licensees were prevented from realizing that their choice in the initial market will imp
their freedom to shop in the aftermark&eeNewcal 513 F.3d at 105@kt. 53 at 14:4-7,
20:8-12. CedarCrestone has indicated thgtyen leave to amend, it could plead
additional facts on this issue. DNo. 43 at 13:8-21, 18:4-14.

Oracle submits that leave amend would be futile bease CedarCrestone has ma
allegations that are inconsistent with its ppteadings, and that “[Bying taken all sides
the antitrust issue, CedarCrestone has nowhere left toSgeDkt. No. 38 at 22:7-18.
Specifically, Oracle argues that CedarCrestbas been inconsistent in alleging the
existence and extent of coetgion in the downstream magkfor support servicedd. The
Court finds that, while the alleged inconsistiesanight potentially raise factual issues v
respect to Oracle’s purported exploitation of dftermarket, they doot render futile an
amendment of the coterclaim.

On balance, the relevant factors weigliawor of granting Oracle’s motion to dism
with leave to amend. AséhNinth Circuit made clear iNewcal the law “prohibits an
antitrust claimant from resting on market powreat arises solely from contractual rights
that consumers knowingly and voluntarily gave to the defend&fwca) 513 F.3d at
1048. While CedarCrestone’s allegations tBedcle exploits its unique position in the
primary market to monopolizearaftermarket “get[] the [counterclaim] close to stating
claim, . . . without some further factualh@mcement it stops short of the line between
possibility and plausibility ofentitle[ment] to relief.” SeeTwombly 550 U.S. at 557.
Here, CedarCrestone has not alleged suffidets showing that the alleged aftermarke
restraint is not accepted knowly and voluntarily by Oracle’licensees, as where the
licensees are locked @ue to high switching and inforrii@n costs or a change in policy
subsequent to the alleged lock-in. Accogiynthe Court DISMISSES with leave to amg¢
CedarCrestone’s second counterclaim for uf&tying under the Sherman Act, 15 U.S
§1.

I
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C. CedarCrestone Fails o State aUCL Claim Based onUnlawful Tying.

The parties gree that @darCrestoe’s unfaircompetition claim alleges the sae
conductat issue irthe unlaviul tying claim. SeeDkt. Nos. 30at 561 7578; 43 atl7:13-
23; 46at 17:21-25. Becausehie Court fnds that CdarCrestae has faild to state a
unlawtiul tying claim, the unéir compettion claimmust also le dismissé. SeeDatel, 712
F. Supp 2d at 999Kentmastr Mfg. Co.v. Jarvis Rods. Corp, 146 F.3d691, 695 9th Cir.
1998),amended ip Kentmastr Mfg. Co.v. JarvisProds. Corp, 164 F.3dL243 (9thCir.
1999). Accordingly, CedarCestone’s afair compdition claim is DISMISSED withleave
to amend.

V. CONCLUSION

As CedarCrstone faildo allege tle requisitenarket paver to supprt its
counteclaimsbased on unlavful tying, the Court GRANTS Oracle’s moion to disnmss
CedarCestone’s econd andhird coungrclaims wth leave taeamend. CdarCrestae has
28 daydrom the fiing date @ this orderto file amexded courgrclaims aring the dfects
descrited above.

IT IS SO RDERED.

Date: April 3, 2013

Nathanael M.Cousins
United StatedagistrateJudge
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