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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

Latroya Simpson, individually and on behalf Case No.3:12-cv-04672-JCS
of a class of similarly situated individuals,

ORDER DENYING DEFENDANT'S
Plaintiff, MOTION TO TRANSFER VENUE TO
THE CENTRAL DISTRICT AND
DENYING DEFENDANT’S MOTION TO
DISMISS [Dkt. Nos. 5, 8].

V.
Best Western International, Inc.,

Defendant.

l. INTRODUCTION

Before the Court are Defendd@st Western Internationahc.’s (“Defendant” or “Best
Western”) Motion to Transfer Venue and Mwtito Dismiss Plaintiff Latroya Simpson’s
(“Plaintiff” or “Simpson”) Complant. Plaintiff brings this actin on behalf of herself and a class
of similarly situated individuals, assertingg&Vestern violated California Penal Code § 632.7
when its reservation centezaorded her phone calls madeghaa cellular phone. Defendant
moves the Court to transfer this action to thet€s District of Califonia because the Honorable
Manuel L. Real recently decided andar issue, and because this action is just one of seven cas
filed by Simpson in an effort to forum shop arouldige Real’s decision. Defendant also move;s
the Court to dismiss this case for Plaintiff's failtwestate a claim, or in the alternative, strike
class allegations. Defendamintends Plaintiff fails to ate a claim under § 632.7 because §
632.7 only applies to confidentialmonunications, and/or only applies to third parties to a phon
conversation. The Court held a hearing @mvéimber 9, 2012, at 9:30a.m. For the reasons set

forth below, both Motions are DENIED.

! The parties have consented to thesjiition of the undersigned magistrate judge
pursuant to 28 U.S.C. § 636(c).
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I. REQUESTS FOR JUDICIAL NOTICE
Rule 201(b) of the Federal Rules of Evidepeavides that a “court may judicially notice
a fact that is not subject teasonable dispute because it: (Igeserally known within the trial
court’s territorial jurisection; or (2) can be accurately anéaddy determined from sources whose
accuracy cannot be reasonably begjioned.” Fed.R.Evid. 201(b).
A. Court Documents Submitted with the Parties’ Motions
Defendant requests the Courtaée judicial notice of variaistate court complaints filed
by Plaintiff or Plaintiff's lawyers against large hotel groumisarious counties across Northern
California. SeeDkt. No. 9 (Request fatudicial Notice in Suppouf Defendant’s Motion to
Dismiss) (“RJIN Motion to Dismiss”) Exhs. 4-11[A] court may take judtial notice of its own
records in other cases, as well as the rexcof@n inferior courin other cases.'United States v.
Wilson 631 F.2d 118, 119 (9th Cir. 1988ge also Santos v. Cnof.Los Angeles Dep't of
Children and Family Servs299 F.Supp.2d 1070 (C.D. Cal. 200#firmed200 Fed.Appx. 681,
2006 WL 2521553 (district court togldicial notice of records iatate court cases). The Court
hereby takes judicial notice tife following complaints:
1. Rick Young v. Hilton Worldwide, Inc., et,aC.D. Cal., Case No. 12-1788, originally
filed on January 27, 2012 in Los Angeles County Superior Court, Case No. BC
477922;
2. Latroya Simpson v. Vagabond Franchise System @Gase No. 2012-00126259-CV,
Super. Ct. Sacramento, filed June 19, 2012;
3. Latroya Simpson.Wantage Hospitality Group, Inc., Super. Ct. Alame@ase No.
RG 12637277, filed June 29, 2012;
4. Latroya Simpson v. Doubletree Management LLC, e&alper. Ct. Contra Costa,
Case No. C12-016033, filed July 3, 2012;
5. Laura McCabe and Latroya Simpson v. Intercontinental Hotels Group Resources,
Inc., Case No. RG12637671, Super. Ct. Alameda, filed July 3, 2012;
6. Latroya Simpson.\Ramada Worldwide, IncCase No. CV174549, Super Ct. Santa
Cruz, filed July 3, 2012;
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7. Andre McMachon and Latroya Simpson v. Embassy Suites Manag€asatNo.
CGC-12-522496, Super. Ct. San Fraooi filed July 18, 2012; and
8. Joyce Roberts v. Wyndham International Ii@ase No. RG 12639819, Super. Ct.
Alameda, filed July 18, 2012.

RJIN Motion to Dismiss, Exhs. 4-11. The Court dfdaes judicial notice afudge Real’s Order in
Rick Young v. HiltonSeeRJN Motion to Dismiss, Exh. 3. The Court also grants Plaintiff’s
request for judicial notice of vi@us court documents submitted with Plaintiff’s Oppositions to
Defendant’s Motion to Transféne Motion to DismissSeeDkt. No. 18, Attachment #2
(Plaintiff's Request for Judicidllotice in Support of Plaintif§ Opposition to Defendant’s Motion
to Transfer), Exhs. 1-6; Dkt. No 19, Attachmeét(Plaintiff's Request for Judicial Notice in
Support of Plaintiff’'s Opposition to Defendant’s Motion to Dismiss).

B. Legislative History Submitted with Defendant’s Reply for Motion to Dismiss

Defendant submitted an additional Request fdiclal Notice with its Reply to Plaintiff’s
Opposition to Defendant’s Motion to DismisSeeDkt. No. 23. Plaintiff objects on grounds
these documents were improperly submitted with Defendant’s R8glsDkt. No. 24. However,
Plaintiff does not state any substantive challenge to proposed evidaddastead relies on the
contention that under Local Rules 7-3(a) and &dy opposition or comments to reply evidence
must be submitted within the Plaintiff’'s Opposition. Plaintiff is incorrect. Local Rule 7-3(d)
proscribes a party from submitting additional memoranda after theexgdyptin limited
circumstances, such as when the moving party gahlrew evidence with the reply. In that case,
“the opposing party may file within days after the reply is filednd serve an Objection to Reply
Evidence, which may not exceed 5 pages of textingf its objections to the new evidencel[.]”
Local Rule 7-3(d)(1). Although such filing “manot include further argument on the motion[,]”
the objecting party should state some substantive challenge ¢éwittence to which he or she
objects. Defendant was permitted to submit@diteonal Request for Judicial Notice with its
reply. SeeFed.R.Evid. 201(d) (“The coumay take judicial noticat any stage of the
proceeding’) (emphasis added¥ee alsd_ocal Rule 7-3(c) (“Anyreply to an opposition may
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include affidavits or declaratns”). Because Plaintiff failed tmeaningfully object to this
Request for Judicial Notice, Ptaiff's objection is overruled.

Defendant requests the Courtaée judicial notice of variaitems with its Reply. The
Court grants Defendant’s request jadicial notice with regard tthe California Statutes of 1985
and 1990, as well as the Honorablale Fischer's Order iNader v. Capital One BankSeeDkt.
No. 23, Exhs. 1-2, 5. The Court also takesgiadiinotice of the AB 2465 (Cal. Penal Code §
632.7) Author’'s Statement of IntenfieeDkt. No. 23, Exh. 4Chaker v. Crogaj428 F.3d 1215,
1223 n.8 (9th Cir. 2005) (taking jugial notice of legislative histy for California statutes).
However, the Court’s own search for Calif@menal Code § 632.7’gjislative history was
much broader, and revealed an additional paphgirathe Statement of Intent, which is cited in
this Order and which was absent in the Stetaof Intent submitted by Defendant. Moreover,
the Court declines to take judicial notiokthe letter written by Michael S. Sands to
Assemblymembers Phil Isenberg and Ll&yohnelly (dated August 31, 1991), because
Defendant did not provide any legal support ghath a letter is judially noticeable.
[I. BACKGROUND

Plaintiff alleges that between July 20d1dd September 2011, she called Best Western's
reservation center usirger cellular phone to make reservations, and her calls were recorded
without her knowledge or conserfieeDkt. No. 1, Exh. A (“*Compl.”) 11 17, 18. Plaintiff alleges
she shared sensitive person&bimation during these phone cakksich as her name and her
credit card informationld. { 17. Plaintiff alleges she hadeasonable expectation that her
telephone conversation would remanivate, and the recording tifese conversations without
her consent was “highly offensiveld. § 19. Plaintiff asserts that Best Western violated
California Penal Code § 632.7 when it re@atdher phone calls without conseid.  33-38.
Plaintiff brings one cause of action under Gatifia Penal Code 8 632.7 on behalf of herself and

class of similarly situateshdividuals defined as:

All California residents who, at any tinaeiring the applicable limitations period
preceding the filing of this Complaint thwgh the date of resolution, participated
in one or more telephone comsations with the Best Vg&ern central reservations
call center from a cellular aordless telephone locatedCalifornia and whose
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calls with the Best Western central resgions call center wenmecorded and/or
monitored by Defendants surrdmusly or without disclosure.

Id. 1 20. Plaintiff requests “$5,000 @tatutory damages per vitian, even in the absence of
proof of actual damages[.]id. 1 38;seeCal. Penal Code § 63722.

On July 18, 2012, the Honorable Manuel L. Reain the Central District of California
recently dismissed a similar case filed by the skawgers that represent Plaintiff in this case
against Hilton Worldwidelnc. (“Hilton”). SeeRJN Motion to Dismiss, Exh. 3 (Judge Real’s
order inRick Young v. Hilton Worldwide, Inc., et,aC.D. Cal., Case No. 12-17388)@ung).

The complaint inYoungwas very similar to the Complaiint this case, except the fact the
complaint inYoungcontained two causes of action, asagrviolations of both California Penal
Code § 63and California Penal Code § 632.5eeRJN Motion to Transfer, Exh. 4 (Rick
Young’'s complaint against Hilton) at 8-9. JudReal dismissed the complaint with prejudice by
finding that Hilton did not viola § 632 when it recorded the pisif’s calls because there was
no reasonable expectation of privacy easential element of a § 632 claiivioung at 1-2;see

also Flanagan v. Flanagar27 Cal.4th 766 (2002). Howeveudyje Real did not expressly rule
on the second cause of action asserting a violation of 8 6324 Youngat 1-2.

On July 20, 2012, two days after Judge Real dismissed the compldmirmg Plaintiff
filed the instant Complaint in éhSuperior Court of the Stawé California for the County of
Alameda. Dkt. No. 1, Exh. A (“Compl.”) at Defendant removed the action to the Northern
District of California on September 7, 2012. Dkt. No. 1 at 1. In addition to filing the instant

Complaint, Plaintiff filed six dier complaints against other largotel groups in state courts

2 Section 637.2 allows for an individual cause of action for violations of § 632.7, and
states in relevant part:
“(a) Any person whdnas been injuretby a violation of this chapter may bring an action against
the person who committed the violation for the greater of the following amounts:

(1) Five thousand dollars ($5,000).

(2) Three times the amount of actual dgew if any, sustained by the plaintiff.
(b) Any person may, in accordance with Chapter 3 (commencing witto8&ab) of Title 7 of
Part 2 of the Code of Civil Procedub#ing an action to enjoin and resin any violation of this
chapter,and may in the same action seekndges as provided by subdivision (a).
(c) It is not a necessary prerequisite to aragbursuant to this secti that the plaintiff has
suffered, or be threatened with, actual daméageas. Penal Code § 637.2 (emphasis added).

5
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across counties in Northern California witline month of Judge Real’s dismiss&eeRJN
Motion to Dismiss, Exhs. 5-8, 10-11. All complnvere filed by the same lawyers, who also
filed one more complaint on behalf of anothkss representativegntiff in Alameda. See idat
Exh. 9. All the complaints include cladgegations under § 632.7 against various hotels who
record incoming calls from customers making reservati@e® idat Exhs. 4-11. Two of these
complaints also include class allegations assertingtiols of § 632.See idat Exhs. 7, 9.

On September 14, 2012, Defendant filed two motideseDkt. Nos. 5, 8. The firstis a
Motion to Transfer Venue to the Central DistioétCalifornia based on Judge Real’s decision in
Youngand Plaintiff’s filing of several similar compfds in different counties across Northern
California. Dkt. No. 5 (“Motiorto Transfer”). The second &Motion to Dismiss Plaintiff’s
Complaint, or in the Alternative, Strike ClasBegations. Dkt. No. 8 (“Motion to Dismiss”).
Defendant has requested the Court to consiideMotion to Transfer before the Motion to
Dismiss. Motion to Dismiss at 1 n. 3.

V. DISCUSSION
A. Motion to Transfer Venue
1. Legal Standard under 28 U.S.C. § 1404(a)

A case may be transfedé€[flor the convenience of partiesd withesses, in the interests
of justice,” to “any other distct or division where it might havegeen brought[.]” 28 U.S.C. §
1404(a). There are two prongs to thrslysis. First, the transéar district must be a district
where the case could have originally been fitadaning the court has jurisdiction and venue is
proper. Wireless Consumers Alliance, Inc. v. T-Mobile USA, Ko. 03-3711 (MHP), 2003 WL
22387598, at *1 (N.D. Cal. Oct. 14, 2003). The movingyplaears the burden to prove this first
step. Commodity Futures Trading Comm’n v. SavagEl F.2d 270, 279 (9th Cir. 1979). If the
first prong is satisfied, the coudécides in its discretion whethi® grant or deny a motion to
transfer, balancing “the plaintiff's interestfreely choose a litigation fam against the aggregate
considerations of conveniencetbé defendants and witnessesl ¢ghe interests of justice.”
Wireless Consumer2003 WL 22387598, at *1; 28.S.C. § 1404(a).

I
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2. Analysis

Plaintiff does not disputthat this case could have bedad in the Central District. The
Central District would have subject-matter galiction under CAFA. Th€entral District would
have personal jurisdiction over glrties, as Plaintiff alleges slsea resident of California, and
Best Western does not contest personal jurisdiction. Compl. § 4. Finally, venue is proper bg
Plaintiff's allegations encompass all calls m&&est Western throughout California, many of
which will have been made from the Central Didtrihus “a substantial part of the events or
omissions giving rise to the claimagared” in the Central DistrictSeeCompl. T 20; 28 U.S.C. §
1391(b)(2). The Court thefore concludes the first prong of ttnansfer analysis is satisfieGee
28 U.S.C. § 1404(a).

Having determined this action could haesen brought in the Central District of
California, the Court now considewhether transfer would betime interests of justice and/or
more convenient for the parties and withessse28 U.S.C. § 1404(a)Defendant contends
transfer is in the interest of justice becauseatild promote judicial efficiency, as Judge Real
recently decided essentially the same cadimg Defendant also argues that Plaintiff’s filing
of six similar complaints in counties across Mern California is evidence of her attempt to
forum shop around Judge Real’s unfavorabézedent. Moreover, Defendant contends
Plaintiff's choice of forum is nagéntitled to substantial weight teuse she brings this case in a
representative capacity and doesneside in the Northern Distt. Defendant also argues the
convenience factors in this case aeutral. Plaintiff opposes adant’'s Motion to Transfer on
all of these grounds.

The Motion to Transfer is denied. Firgie two actions haveo parties in common.
Second, Judge Real explicitly addsed only the applicéiby of § 632 to calls made to a hotel’s
reservation line, not the appdioility of 8 632.7, which is asserted here. The Court can find no
case where transfer was granted in such amistance. Moreover, Defendant’s assertion of
forum shopping by Plaintiff is whiiout merit. One could just aasily accuse Defendant of using
the Motion to Transfer to shop for a more favordblem—in light of the fact that none of the

parties to this case were parties toYloeingcase.

cau:
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B. Motion to Dismiss
1. Legal Standard under Rule 12(b)(6)

A complaint may be dismissed for failure tatsta claim for which relief can be granted
under Rule 12(b)(6) of the FedeRules of Civil Procedure. Fed.R.Civ.P. 12(b)(6). “The
purpose of a motion to dismiss under Rule 12(b¥®o test the legal sufficiency of the
complaint.” N.Star. Int’l v. Ariz. Corp. Comm;1¥20 F.2d 578, 581 (9th Cir. 1983). In ruling on
a motion to dismiss under Rule 12(b)(6), the Colkesdall allegations ofmaterial fact as true
and contrue(s) them in the lights most favorable to the non-moving p&#&yKs Sch. of Bus. v.
Symington51 F.3d 1480, 1484 (9th Cir. 1990).

Generally, the plaintiff's burden #te pleading stage is relatlydight. Rule 8(a) requires
a “short and plain statement ogthlaim showing that the pleadsrentitled to relief.”
Fed.R.Civ.P. 8(a)(2). The complaint need raitain “detailed factuadllegations,” but must
allege facts sufficient to “state a claimrtdief that is plausible on its faceAshcroft v. Igbal
556 U.S. 662, 663 (2009) (citirBell Atl. Corp. v. Twombly550 U.S. 544, 547 (2007)). The
factual allegations must be dafsmenough to “raise a right to refiabove the speculative level on
the assumption that all of the complaint’s allegations are trieSmbly 550 U.S. at 545.

“[T]he tenet that a court must ac¢egpcomplaint’s allegations as triseinapplicable to threadbare
recitals of a cause of action’s elemestgported by mere conclusory statementglial, 556
U.S. at 663.

2. Analysis

Section 632.7 prohibits the recordingooimmunications made through at least one
cellular or cordless telephone. The statute pes/itiat criminal per@es will be imposed on
“[e]very person who, without the neent of all parties to a commauation, intercepts or receives
and intentionally records or assists in the icgtion or reception andtantional recordation of,
a communication transmitted” where at least party uses a cellular or cordless phone. Cal.

Penal Code § 632.7(3).

% The full text of § 632.7(a) reads: “Evaugrson who, without the nsent of all parties
to a communication, intercepts r@ceives and intentionally recoras,assists ithe interception
or reception and intentional recordationaf;ommunication transmitted between two cellular

8
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Defendant contends Plaintiff has failedstate a claim for relief under 8 632.7 for two
reasons. First, Defendant argues that 8§ 632y’ applies to “confidential communications” in
which a party to a telephonerversation has a reasonable exgtan of privacy. Defendant
contends Plaintiff had no reasdt@expectation of privacy iner calls to Best Western’s
reservation center, and thereforésféo state a claim for reliefNext, Defendant argues that §
632.7 does not apply to participants of a commatnon (such as Plaifitiand Defendant), but
only to third parties.

I. Whether § 632.7 is Limited to Cafidential Communications

Section 632.7 is one of three statutes tmampose California’s Cordless and Cellular
Radio Telephone Privacy Act, which is a sulige€alifornia’s Invasion of Privacy Act. In 1967,
the California Legislature pass#t Invasion of Privacy Act tprevent invasions of privacy
facilitated by society’s gswing use of technologySeeCal. Penal Code 88 630 seq Section
632, which isnot at issue in this case/as one of the initial statutes passed in 196&e id.
Section 632 prohibits intéional eavesdropping upon orceding of “confidential
communications” on telephones or other devic®@seCal. Penal Code § 632In Flanagan v.
Flanagan the California Supreme Court held thatctnversation is confehtial under section
632 if a party to that conversation has an objebttiveasonable expectatithat the conversation
is not being overheamt recorded.” 27 Calth 766, 776-77 (2002).

Defendant argues that because § 632 is ldride‘confidential communications,” § 632.7
must also be limited to “confidential communiceis.” Defendant also argues that because the

California Legislature’s statutorilgrescribed intent of the Invasi of Privacy Act is to protect

radio telephones, a cellulardia telephone and a landline tel®ne, two cordless telephones, a
cordless telephone and a landline telephone, or a cotdlephone and eellular radio

telephone, shall be punished by a fine not ed® two thousand five hundred dollars ($2,500),
or by imprisonment in a county jail not exceeding gear, or in the state prison, or by both that
fine and imprisonment.” Cal. Penal Code § 632.7(a).

4 Section 632(a) reads, in relevant p4uery person who, intgionally and without the
consent of all parties to awfidential communication, by meansanfy electronic amplifying or
recording device, eavesdrops upon or rectirdsonfidential communication, whether the
communication is carried on among tparties in the presenceafe another or by means of a
telegraph, telephone, or other dmyjiexcept a radio, shall be puadh]” Cal. Penal Code 8
632(a).
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“private communications,See§ 630, this Court should limit éhscope of § 632.7 to confidential
communications. However, Defendant’s arguteeme contrary tthe text of 8 632.7See
Delaney v. Superior Coyrb0 Cal.3d 785, 798 (1990) (statut@gnstruction begins with the
language of the statue). Tkas a significant difference between the text of 8§ 632 and § 632.7.
Only 8§ 632 includes the words “confidential comnaations,” thereby limiting the scope of that
statute to “confidential communicationsSection 632.7, however, does not include such
narrowing language. The California Supremei€bas noted this difference, andrlanagan
wrote that 8 632.7 “applies to all communicatiomst just confidentlecommunications.”
Flanagan 267 Cal.4th at 771 n.2Defendant does not attemptexplain this statement in
Flanagan and provides no compelling reason why tBaurt should diverge from the Supreme
Court’s guidance. Therefore, the Court holds §1632.7 “applies to all communications, not jus|
confidential communications.”ld. According, the Court wilhot dismiss Plaintiff's § 632.7
claim on this ground.
i. Whether § 632.7 is Limited to Third Parties

Defendant next argues that § 632.7 does noydpparticipants o& cellular or cordless
telephone conversation. Sect®B2.7 imposes penalties on ‘fe}y person who, without the
consent of all parties to a communicatioriercepts or receives and intentionally recordsa
communication” where at least one party useslialar or cordless phoneCal. Penal Code §
632.7(a) (emphasis added). Defendant arguesaothlyd party “intercepter receivesa cellular
or cordless communication, and because Besit&Vie was a party to all of the alleged
communications in this case, Plaintif8632.7 claim fails as a matter of law.

To determine whether Defendant’s interptietaof § 632.7 is correcthe Courturns to

California’s principles ostatutory construction. “Under Calinia law, statutory construction

> The court irFlanaganfurther noted: “Significantly, thes[wireless] statutes protect
against interception or recordingariy communication. When the Legislature determined that
there was no practical means of protecting cordless and cellular piyoversations from
accidental eavesdropping, it chose to protect ath fwnversations from malicious or intentional
eavesdropping or recordj, rather than protecting only consations where a party wanted to
keep the content secretFlanagan 267 Cal.4th at 776.

10
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begins with the language of tetatute ... if the language of te@atue is clear and unambiguous,
the statutory analysis endsViceroy Gold Corp. v. Aubry’5 F.3d 482, 490 (9th Cir. 1996)
(citing Delaney 50 Cal.3d at 798). “When the wordiofthe statute is ambiguous, however, a
court may consider extrinsic evidence of thedigure’s intent, ‘includig the statutory scheme
of which the provision is a partthe history and background of th&tute, the apparent purpose,
and any considerations of constitutionalitylii re First T.D. & Inv., Inc. v. Chan@53 F.3d

520, 527 (9th Cir. 2001) (quotirndughes v. Bd. of Architectural Examingt§ Cal.4th 763, 776
(1998).

Although the Court finds no Catifnia state case law addsasy the interpretation of 8
632.7 at issue here, a district court from the Central District recently considered this exact
guestion. See Brown v. Defender Security.¢o. 12-7319, 2012 WL 5308964 (C.D. Cal. Oct.
22, 2012). IrBrown, the court found it “clear and unambigubirem the text of the statute that
“8 632.7 prevents party to a cell phone conversation froecording it without th consent of all
parties to the conversationlt. at *5 (emphasis added). Theuct reasoned that “as a matter of
common usage, the participants in a conversateceive’ communications from each otheld.
The court also found support in the disjunctiog’ between the worsl “intercepts” and
“receives,” and held that becauSatercepts’ is most naturaflinterpreted to refer to conduct
whereby an unknown party secretly asessa conversation, ‘receiveshigturally read to refer to
something other than access to avarsation by an unknown interlopeidd. Because the court
believed the language in § 632.7 to be “clea anambiguous,” the court felt “no need to
consider legislative history.1d. at *5 n. 3.

With regard to whether § 632.7’s language is “clear and unambiguous,” the Court
respectfully disagrees. Rathernstourt finds the term “receivesi § 632.7 to be susceptible to
at least two plausible interpretations. Onahe hand, the word “receives” could mean a third
party who inadvertently “rece@s” a cellular communication by py@enstance, as opposed to
“intercepting” the cellular comamication intentionally. Defend#&provides support for this
interpretation by showing that 88 632.5-632.6, theeptwo statutes in éhCordless and Cellular
Radio Telephone Privacy Act, use the words “iceégting and receiving” tapply only to third

11




United States District Court
Northern District of California

© 00 N oo g A~ W N PP

N N N NN N N NMNDNPEP B P R P P P PP e
© ~N o O M W N P O © © N o o0 » W N P O

parties. On the other hand, “received” couldenthe meaning ascribed to it by the court in
Brown that parties to a conksation “receive” communicatis from one anothelSeeBrown
2012 WL 5308964, *5. Because the Court findsviloed “receives” to be ambiguous, it is
necessary to look to the legislative history of 8§ 632.7 terdene whether the California
Legislature intended the statutegoply to participants of thelephone conversation, or just to
third parties. See Chand253 F.3d at 527 (quotingughes 17 Cal.4th at 776).

In 1992, the California Legislature passe@i3®.7 without any opposition. Cal. Dept. of
Consumer Affairs, Enrolled Bill Report on AsseBill No. 2465 (1992), at 4. The statute was
intended to “simply extend][] to persons wirge cellular or cordss telephones the same
protection from recordation that persons using ‘landline’ telephonesntiesnjoy.” Author
Lloyd G. Connelly’s Statement of Intent, Assdgill No. 2465 (1992), at 1. At the time, § 632
prohibited recordingonfidential commurmations, but the Legislature assumed that § 632 only
applied to communications made on landliaed not to communicatiomsade on cellular or
cordless phonesSeel etter to Governor Pete Wilsoroin Assembly Member Lloyd G. Connelly
(July 2, 1992) (“under existing lavt,is not illegal to record thetherwise private conversations
of persons using cellular or cordless tele@s3n Moreover, at the time, 88 632.5 and 632.6
protected communications made cellular or cordless phonffem malicious eavesdropping,
but those statutes did natotect against recordingeeS88 632.5-632.6. The Legislature sought
to fill in this gap by similarly prohibiting the recordation of communications made on cellular g
cordless phones. Notably, then-existiagy prohibiting the reording of landline
communicationgxtended to partiesf the conversationSee Warner v. Kahi®9 Cal.App. 3d
805 (1979) (stating the language in 8 632 “has unifpbraen construed torohibit one party to a
confidential communication from recordingatrcommunication without the knowledge or
consent of the other party.§ee also Flanagar27 Cal.4th at 777 (holding a party to the
conversation liable).

With the Legislature’s intent imind, 8 632.7 may fairly be redad apply to parties to the
communication, as well to as third parti€¥ection 632.7 imposes penalties on “[e]very person

who, without the consent ofl garties to a communicatiomtercepts or receiveand
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intentionally records” a cellar or cordless communicatior€al. Penal Code 8§ 632.7(a)
(emphasis added). While the word “interceptghisst naturally interpreted to refer to a third
party who accesses the communimatithe word “receives” is mudiroader. Under an ordinary
use of the word, each party to a conversatiorgikas” communications as they hear the words
spoken to them from the other party. This esititerpretation of the word “receives” the Court
adopts today.

Defendant argues that because the othestatoites in the Cordless and Cellular Radio
Telephone Privacy Act (88 632.5-632.6) use the wbirtercepting and receiving,” and because
these statutes only apply to third partie§38.7 should only apply toitld parties as well.
However, “intercepting and receiving” aretioe words in 88 632.5-632.6 which limit the scope
of these statutes to third parti€Sections 88 632.5-632.6 prohibit eavesdropping upon
communications made on cellular or cordlessn@sp and impose penalties upon “[e]very person
who, maliciouslyand without the consent off parties to the communicatiomtercepts, receives
or assists imntercepting or receiving communication[.]” Cal. Penal Code 88 632.5-632.6
(emphasis added). The word “maliciously’tioavs the scope of 88 632.5-632.6 to third parties
because a party to the communication caanbtmaliciously” when they “receive” a
communication.

As explained above, the Court finds the wtneteives” in § 632.7 to be ambiguous, as it
has many potential interpretationslowever, the Legislaturetended to extend the protections
against recording landline convat®ns—which applied to pare-to cellular communications.
Interpreting 8 632.7 to only apply third parties would defe#ite Legislature’s intent.

Therefore, the Court finds that § 632.7 appliepddies to the commuration as well as third
parties. Accordingly, Defendantidotion to Dismiss is DENIED.

C. Motion to Strike Class Allegations

Defendant has also requestdtérnative relief to strike the class allegations from
Plaintiffs Complaint, and suggesthree reasons why this Counbsild do so. Defendant’s first
argument is premised upon the assumgpitian 8 632.7 only applgeto confidential

communications. Because the Qduas already decided that § 632pplies more broadly to any
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communicatia, this argment fails. e Court aks declinesa consideDefendant’ssecond and
third argumerdin this stge of litigation. Althoudh it is notper seimproper for a deéndant to
move to strikeclass allegions beforehe motionfor class cdification, see Vinole v.
CountrywideHome LoansInc., 571 F3d 935, 9399th Cir. 2009), most ourts declire to grant
such motionsbecause “theshape andorm of a clas action ewlves only hrough theprocess of
discovery.” Inre Wd-Mart Stores, le. Wage &Hour Litig., 505 F. Supp2d 609, 65 (N.D. Cal.
2007). Becausthe Courffinds it proedurally praper to allav for discoery before onsidering
whether the psposed class sound, Bfendant’anotion to stike class akgations iglenied
without prejudce.
V. CONCLUSION
For theforegoing easons, Dedndant’s Mdion to Trarsfer Venudo the Centl District
of California and Motion © Dismiss, o in the Altenative, Strke Class Alegations, a8 DENIED.
IT IS SO ORDERED.
Dated: Novenber 9, 2012

5%

Joseph C. Spe
United StatedMagistrate ddge
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