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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

San Francisco Division

DJENEBA SIDIBE, et al., Case No. 12-cv-04854-LB

Doc. 8

Plaintiffs, ORDER GRANTING MOTION TO

CERTIFY CLASS UNDER RULE

V. 23(B)(3) AND DENYING MOTION FOR

SANCTIONS
SUTTER HEALTH,

Defendant.

INTRODUCTION

Re: ECF Nos. 719, 735, and 747

In this putative clasaction, the plaintiffs — four individals who paid for health insurance

and two small companies who paid for health iasae for their employees — sued Sutter Healt

for its allegedly anticompetitive practices, in violation of the federal Sherman Antitrust Act, th

California Cartwright Act, and the California Unfair Competition Lafihe plaintiffs claim that

Sutter uses its considerable market power inrs®athern California magds (the tying markets,

where it is the only or dominant hospital) to ®ffove health plans ifour other geographic

markets (the tied markets) to accept Sutter’s imsgn the tied markets at Sutter’s dictated,

supra-competitive prices, which the health pltren passed throughd¢onsumers (such as the

! Fourth Amend. Compl. (“4AC”) — ECF No. 204. Citations refer to material in the Electronic Casg

File ("ECF"); pinpoint citations are to the ECF-generated page numbers at the top of documents.
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plaintiffs) in the formof higher premium$.In the tied markets, normaltpere is competition that
would drive prices down and boost competition, Butter’s alleged tyingractices allow it to
leverage its “must have” hospitals in the tying neésko force inclusion of its hospitals in the tieg
markets at its prices and foreclose competition.

The court previously certified anjunctive-relief clas under Federal Rule of Civil Procedure
23(b)(2) but denied theglaintiffs’ motion to certify a Rule 23(b)(3) damages class because they
did not establish that antitrust injurpcadamages were subj¢o common proof and
predominated.The plaintiffs filed a renewed moti to certify a Rule 23(b)(3) cladThe court

grants the motion and certifies the cléesscept for the peod from 2008 to 2010).

STATEMENT

The plaintiffs’ proposedlass is as follows:

All entities in California Raéng area 1, 2, 3, 4, 5, 6, 8, 9 or 10 (the “Nine RAs”), and all
individuals that either live avork in one of the Nine RAs, that paid premiums for a fully;
insured health insurance polifrpm Blue Shield, Anthem Blue Cross, Aetna, Health Net
or United Healthcare from September 28, 2008 ¢opresent. This class definition
includes Class Members that paid premiunmgridividual health insurance policies that
they purchased from these health plans amd<CMembers that paid premiums, in whole
or in part, for health insurae policies provided to them adanefit from an employer or
other group purchaser locatiedone of the Nine RAS.

The court’s earlier class-certifition order summarizes the metrifor hospital services, the
sales by hospitals of serviceshtealth plans, the plans’ salelodalth insurance to consumers
(either individuals or employerd)pw hospitals compete to attrdralth-insurance enrollees as
patients, and Sutter’s alleged anticompetitive pracfiddse main issue for certifying a Rule

23(b)(3) class is whether the pitiffs have shown a reliableethod for proving how overcharges

21d. at 3-5 (11 2-8), 9-12 (11 28-36), 13—15 (11 40-45), 29 (11 86-87), 34—35 (11 109-12).
®1d. at 4-5 (11 5-8), 11-12 (11 35-36), 30 (1 94), 33 (11 103-05).

4 Order — ECF No. 714 at 42-52.

5 Mot. — ECF No. 735.

® Order — ECF No. 714t 5.

71d. at 5-13.

ORDER-No. 12-cv-04854-LB 2

i




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

were passed through to classmiers through higher premiuri§he next sections summarize

(1) the plaintiffs’ previouslamages methodology and (2¢ tturrent damages methodology.

1. Previous Methodology

Previously, the plaintiffsantended that health plans passed on 100 percent of Sutter
overcharges to consumers throdnggher health-insurance premiufhghe court held that the
plaintiffs’ expert — Dr. Taseem Chipty — did not suppaat100-percent passthrough because
she assumed the rate (as opposed to showinggdt)ee regressions (based on the assumption) t
measured only the correlationtlveen costs and premiums with@dcounting for other factors
affecting passthrough rates (swahcompetition fromival health plans, including Kaiser
Permanente}’ The additional analyses in her rggleclaration did not show a 100-percent
passthrough eithét.In short, while “premiums generallydrease when . . . costs increase,” the
plaintiffs did not establish that health plgress on 100 percent of castreases through higher
premiums or show any methodology for provingjtamst injury or danages on a class-wide

basis!? They thus did not show @h common issues predominate.

2. Current Calculation of Antitrust Inju ry and Damages to Class Members
The parties do not dispute that the plaintifésre demonstrated diedle method for proving

overcharges to health insurers and insteaguie whether Dr. Chipty passthrough methodology

8 Sutter previously challenged whether the plaintiffs had a reliable method for proving overchargs
all health insurers but does not dispute now that in her new analyses, Dr. Chipty estimated overg
and applied a common methodology to the five class health plans. Opp’'n — ECF No. 761-2 at 7-

° Order — ECF No. 714t 14-15, 20-27, 47-50.
101d. at 44-50.
Hd. at 48-49.

12|d. at 47-505ee07/02/2020 Tr. — ECF No. 811 at 130 (p. 130:14—19) (The court: | understand t
you’re quarreling with the percentage that Dr. Chipty has assigned. But you’re not quarreling with
conclusion that some significant part of the s@se passed through, as they necessarily must, undg
the Affordable Care Act. Right? Sutter: No, thattpgour Honor, | agree.”); Willig Decl., Ex. P5 to
Cantor Decl. — ECF No. 736-4 at 44 ( 65) (“As a matter of economics, it is not controversial that]
will be some amount of medical cost pass-through to premiums in the aggregate.”)

13 Order — ECF No. 714t 50.
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— to show that the Sutter overcharges resuliéneased health-insurance premiums — is a sou
methodology for proving arttust injury or damagesn a class-wide basis.

Dr. Chipty conducted a regression analysithefrelationship betwegmremium prices and
medical costs and calculated that the ovevalghted passthrough rate is 98.86 percent (as
opposed to her earlier 100 percent): (a) 102.3degoe for Anthem; (b97.89 percent for Blue
Shield; (c) 83.11 percent for Health Net; (d) 106.97 perceidtma; and (e) 102.10 percent for
United* She capped the estimates at 100 percdm tonservative, whicyielded an overall
weighted average of 97.16 percent and (conwgttie passthrough rate to dollars) damages of
$465.00 million to $489.04 million from $ember 2008 to December 20%Her regression
analysis controlled for 14 vafles including medical costs, coetition, a regulatory indicator
that serves as a proxy for HM®@oducts, time-invariant differees across health plans, and a
time trend to allow for geeral changes in market conditions over tifheer damages model
reflected the actuarial principle that health plaespremiums to covereir costs and earn a profit
“within the bounds of regulatiorend subject to the compeititi conditions of the market?”She
described the four steps of thmdel that she applied to redodr 97.16 percent passthrough rate

e Step 1“Using a near-complete set of inpatierdiols data from each of the five Class

Health Plans, | estimate a set of multivariable regression models to determine the
percentage by which each Class Health Mlas overcharged on &er inpatient hospital
claims, by year, by Sutter Damage Hospital. Where the available data do not permit

overcharge estimation, | do ncdlculate premium damages.

14 Chipty Suppl. Decl. — ECF No. 735-2 at 8-9 (1 11), 19 (1 28).

151d. at 8-9 (1 11), 33-34 (1 52) (“As | explained above, the coefficient on cost — in a model tha
studies the relationship between log(premium) and log(all medical cost) — represguaissthe
through rate on a percentage-basismeasures the percentage change (not the dollar change) in
premiums that results from a percentage change in cost. This is not the same as passthrough ra
dollars-basis; the pass-through rate on a dollars-basis is the portion of the cost increase that is p|
through to consumers.”) (emphasis in original).

161d. at 11 (7 14).
171d. at 14 (1 20).735
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e Step 2Applying the overcharge perstages estimated in Stépl compute the amount by
which each of the Class Health Plans ovetfaitter, across the Sutter Damage Hospital
by line of business, RA, and year. These oagmpent dollars represent an increase in
Class Health Plan costs.

e Step 31 then calculate the dollar increase iemprums paid by Class Members, to each
Class Health Plan, using a weighted ager pass-through ratedsal on my econometric
analyses of MLR Dat&Dverpayment by each Class HieaPlan to the Sutter Damage
Hospitals x Pass-Through Rate

e Step 41 compute aggregate premium damages as the sum of premium damages acro
Class Member&

Dr. Chipty identified six featres that guided her regressemalysis of the relationship

between the premium pricasd the medical costs.

First, there is only one link in the suppligain and only one passbugh, which makes her
analysis simpler than the analysis in casesltike Qualcomm Antitrust Litig328 F.R.D. 280,
302-04 (N.D. Cal. 2018), where there are equipmenufaaturers, wireless carriers, distributers
and retailers, and passthrough rates necessdfiy dt different levels in the supply chéth.

Second, health insurance pools medical riskammg, a premium doestreflect the actual
cost of an insured’s medical care and insteaéctflthe average expected cost of care. Thus, o
should not study the relationships between premiand medical costs incurred by purchasers
(disaggregated to the purchaser-transactiesl)e@nd instead shouktudy the relationship
between average premiums and costs over a collection of purcfa@aescan reasonably study
premiums and medical costs at the healt#m{iiusiness-line level, as Dr. Chipty dtd.

Third, a model should contain infaation on all medical costsych as facilities costs,

physical and pharmacy costs, and capitation gays(which are fixegayments to medical

1814, at 15 (1 20).

191d. at 22—24 (11 35-36).
2019, at 24 (1 37).

211d. at 25 (11 38-39).
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providers for health-plan members, regardless ofrtedical services they use), and a data set th
should have information on all medical co®t®r. Chipty’s previous analyses used what she
termed “production data” (statesd data produced by the class health plans to California’s
Department of Managed Heal@tare (‘DMHC”) on Uniform Ratdkeview Templates (“URRT”)
for small groups), which represted the premiums and “inpent and outpatient claims
experience” for the class health pl&as included information onlyor facilities costs, not all
medical cost$? In her new analyses, Dr. Chipty used Medical Loss Ratio (“MLR”) data, which
are statewide data on premium revenues and alirexdunedical costs th#te class health plans
report — separately by line blisiness (individuagmall-group, and large-gup lines) — to the
Centers of Medicare and Medidétudies (“CMS”) to ensure compliance with the Affordable
Care Act’s (“ACA”) MLR requirement$® The MLR data (a) “refledhe actual premium and
claims experience for all Clastealth Plans and Class Membercross all business lines in
California, from 2011 to 2018][,]” (o‘are constructed from transamt-level data by the health
plans themselves to comply with federal regolad],]” (c) “are filed with the federal government
as a requirement under the ACA” and are used by CMS in the “ordinary-course . . . as an ing
into its assessment of whether health[-]plan premiums meet the MLR requirements],]” (d)
“contain the information necessaxystudy pass-through [] premiums|,] arldnaedical costs|,]”
and (e) “contain sufficient infanation to study the importance @dmpetition from Kaiser and
non-Kaiser health plans on pass-througftithe MLR data are more robust than the production
data, but she used the production dateotooborate her analysis of MLR d&falo conduct her
regression analyses, Dr. Chipty collected the MLE @asociated with the State of California for|

all available years, 2011 to 2018.€Tkey data fields are (a) tbf@memiums, (b) total incurred

221d. at 25-27 (1 40-42).

231d. at 11-12 (1 16).

241d. at 12 (1 16).

25d. at 10 (] 13), 35-36 (1 55).

261d. at 10-11 (1 13).

271d. at 10-11 (1 13), 27-28 (11 43-44).
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medical costs, and (c) member mor#hEhe data thus reflect thegmnium experience for (a) over
99.9 percent of class-member months from 2012018 and (b) about 70 percent of class
member-months from September 2008 to December 2017.

Fourth, prices (here, the pramqms) can be a function of medi costs and product attributes,
such as the extent to which patients and thesith plans share costs of medical care (through ¢
insurance, co-payments, and deductibles) aa@xttent to which “gatekeepers” (e.g. the HMO
model) control acas to medical car€.Her regression model caaotled for these variable$.She
measured the cost split betwdaba health plan and the memberough the cost measure in the
regression model. For example, there a health plan pays towaheg costs of medical care and
the less the member pays out of pocket,greater are the costs incurred by the pi&@he
controlled for the rules that pants follow to access HMO amPO products by controlling for
the regulator (because health plans submit MLR tegordifferent regulators (HMOs only to the
DMHC and PPOs to the DMHC and the Califia Department of Insurance (“DOI';.

Fifth, she controlled for a regutaly environment that limits healfflans’ flexibility in setting
premiums3* Health plans are highly regulated to engaesolvency (through the requirement thg
they maintain financial reserves), which meard they cannot set premiums too low relative to
medical costs, and (b) affordability (through the Rikequirement that the percentage of premiu
revenue spent on medical care &edlthcare-quality improvementnst less than 80 percent for
individual and small-group linesf business and 85 percent karge-group lines of business).

Sixth, she controlled for competitive conditiomg;luding the health phs’ competition with

Kaiser. Kaiser, which has 45 perteh commercially insured health-plan members in California

28|d. at 36—37 (1 56).

291d. at 37-38 (1 57).

301d. at 28 (1 45).

311d. at 28-29 ({ 45).

321d. at 39 (1 61).

331d. at 29 (1 45), 39 (1 61).
341d. at 30 (1 47).

%1d. at 29-31 (11 46-47).
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is a closed system that does not contract nath-Kaiser providers and thus does not pay Sutter
overchargeg® Nearly all of Kaiser’'s plan memkeare HMO members regulated by the DM#C.
The class plans (about 90 percent of commerdiadlyred non-Kaiser plans in 2016) also compe
with each other in multiple geographic area€alifornia, operate under the same regulatory
framework, follow the same actuarial principlasetting premium ragg and launched steered
products that failed because of Susteestrictive contracting practicé$Dr. Chipty accounted for
the differential level of Kaiser'presence in each business lima{vidual, small-group, and large-
group lines), included a DMHC fixkeffect, and concluded thagtklass plans are likely to pass
through costs at a higher rate wheeytifiace more competition from Kaisr.

The dependent variable in Dr. Chipty’sspthrough regressiontise logarithm of per-
member, per-month premium, which she calk@dgusing MLR data) bgividing total premium
revenue by total member-monthsd taking the logarithrif.She describes the explanatory
variables in her baselineesgfications as follows:

e Logarithm of Per Member, Per Month Co$his variable is corigicted by dividing total
incurred medical costs by total member-mardihd taking the logarithm. The coefficient
estimates associated with this variable reflect the pass-through rate on a percentage-
In my analysis, | allow the pass-through ratevary by Class Health Plan and, in some
versions, to vary by line of business.

e Five Class Health Plan Fixed Effec®hese five variabletske the value one for
observations associated with that Class Heliim, and zero otherwise. These variables
are flexible controls that acant for systematidjme-invariant diffeences in premiums

across the five Class Health Plans.

38 d. at 31-32 (1 49).

371d. at 39-40 (1 62).

38 |d. at 31 (1 48).

39d. at 11 (T 15), 32—-33 (1 49), 39-40 (1 62).
40|d. at 42—-43 (1 66).
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Two Line of Business Fixed Effectiese two variables — offier the individual line of
business and one for the small group line of business — take the value of one for
observations associated with that busiriegs and zero otherwise. The coefficient
estimates associated with the individaatl small group fixedffects reflect the
incremental effect, on the laif per member, per month premm, of each of those two
business lineeelativeto the large group business lindug, the model implicitly accounts
for the large group line of business by virtfencluding fixed effets for the other two
business lines. The business line fixed effedntrol for systematic, time-invariant
differences across the products types thasale across business lines. Moreover, as |
explained above, these variabééso control for differential effects of Kaiser’'s presence
across business line, because Kaiser’s shdnighly correlated with business line.

A Fixed Effect for DMHC-Regulated Subsidiest This variable [] takes the value one for|
observations associated wyhoducts that are regulated BMHC, and zero otherwise. As
| explained above, DMHC reguk all HMO products. As such, the DMHC fixed effect i
a proxy for an HMO product type. In addmi, Exhibit 3 shows that DMHC regulates
nearly all of Kaiser’s products. To the extent that Kaiser products are closer substitute
non-Kaiser products regulated by the DMHGs tariable will also control for the
differential effect of competition from Kaiser.

Linear time trendThis variable takethe value one in 2011, two in 2012, and so on, up t
eight in 2018. The linear timeetnd accounts for systematiends in the log of per

member, per month premium not reflectedhe other variables in the modél.

Dr. Chipty ran three versions of her blase regression model where the estimated

passthrough rates were allowed to vary by (a) claaktplan, (b) line of business, and (c) class

health plan and line of business. As discusdeale, her passthrough estimates were uniformly

high and statistically gnificant, at the one-percent significance levet] aary from 106.97

percent for Aetna to 83.1dercent for Health Net, with congdce levels around each of the five

“1|d. at 42—44 (1 66).
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passthrough estimates that inclu@® percent, indicating that the estimate isstatistically
different from a 10@ercent passthrougf When Dr. Chipty capped the estimates at 100 percel
the overall weighted average Wais 16 percent, and (converting tia¢e to dollars) the damages
were $465.00 million to $489.04 million for the matifrom September 2008 to December 2£717.

Sutter’s econometrician is DroRert Willig, and he argued thBr. Chipty’s estimates are
inflated based on her Kaiser analysis. Kags&t non-Kaiser plans haegemmon cost shocks
(from factors such as wage or medical-cost inflation), but Kaiser is unaffected by Sutter’s cog
He surmised that health pkwould pass on common cost skebut not Sutter overcharges
because passing on Sutter overcharges wosétldantage the plans when competing against
Kaiser. To address the concern, Bhipty ran two regressions,ing MLR data, to (1) add Kaiser
medical costs (for a given line of business and year) as an additional explanatory variable an
add Kaiser costs and cost interacti¢th$he results did not substaréeDr. Willig’s concern and
instead (for example) showed higheemiums as Kaiser's share increased.

Dr. Chipty identified quantitave evidence that corroboratbdr analysis of the MLR data,
including her new analysis dfe production data, heriginal econometric analyses, and Dr.
Willig's analyses of passthrougisShe also identified corroborating qualitative evidence from
(1) health plans showing that they passtigh increased medicebsts through increased
premiums, (2) Sutter documents about its busimextel and the effect dfigher and lower costs
on premiums, and (3) actuarialtiesony that the class health plaset premiums to cover medical

costs?’ Finally, she addressed several examplelsoth in the court’s edier order and other

“2|d. at 44 (] 67).

431d. at 8-9 (T 11), 19 (T 28), 33-34 (1 52) (“As | explained above, the coefficient on cost — in a
model that studies the relationship between log(premium) and log(all medical cost) — represents
pass-through rate on a percentage-bagisneasures the percentage change (not the dollar change
premiums that results from a percentage change in cost. This is not the same as passthrough ra
dollars-basis; the pass-through rate on a dollars-basis is the portion of the cost increase that is p|
through to consumers.”) (emphasis in original), 47 (Ex. 6).

441d. at 47-48 (1 71).

41d. at 50 (1 73).

“1d. at 51-68 (11 75-95).
“71d. at 68—76 (11 96-104).
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examples — of health plans giving rate gas@neaning, they did not pass on medical costs
through premiums) teemain competitivé® She said that (1) four examples of rate passes do n
negate passthrough, (2) lower costs (withoute®'s overpricing) woud result in greater
discounts and lower premiums, and (3prpasses are unomon in any everff

Sutter submitted declarations from its exp@tsWillig and Patrick Travis (from Deloitte
Consulting) criticizing Dr. Chipty’s analys@n the grounds that the MLR data (1) are not
representative of Californiaoosumers, (2) are aggregate datt do not capture variability
(attributable to differences such as carriengs of business, HM® and PPO products, time
periods, and rating areas), and (3) do wiolrass the 2008 to 2010 time period, and Dr. Chipty
does not account sufficientfgr (4) Kaiser or (5) premim splits between employers and
employees? In her supplemental declaration, Dr.i@t observed that Dr. Willig did not
challenge three points: (1) health plans passutiiré@utter prices to planembers through health-
plan premiums; (2) the produeti data from Health Net, Aeanand United are unusable or
unreliable, which is why she used MLR data; &\)dthe passthrough is substantial, regardless o
Kaiser's competitive presence (discussed befdyBhe then refuted the other criticisms.

First, in response to the criticism that MLRa&are not representative of California class

members, CMS requires plans to file data india¢es where their contracts are “'sitused,” which

is significant — as data from the DMHC and DOI show — because “[a] comparison of the ML

database and the California Health Insurana®linent [d]atabase found that the commercial
market enrollment totals from these two soumgese within 5% of eacbther,” a gap possibly
explained by small differencés reporting requirement$.Also, the ACA allows interstate health

plans, but there are not ardDr. Chipty quantified the exteof cross-state enrollment using

8 Order — ECF No. 714 at 22; Chipty Suppl. Decl. — ECF No. 735-2 at 76—78 (11 105-06).
49 Chipty Suppl. Decl. — ECF No. 735-2 at 7778 (1 106).

* Travis Suppl. Decl. — ECF No. 761-4 at 6-18 (11 10-40); Willig Supp!. Decl. — ECF No. 761-6
(1 94), 67-68 (11 115-117).

>1 Chipty Suppl. Reply Decl. — ECF No. 782-2 at 6-7 (1 8).
521d. at 36-37 (11 51-52).
531d. at 37 (] 53).
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production data from Health Net, which had information on subscriloeeployer location for
each line of business, and found the followingcpatages of members living in California: 99.9
percent of individual-plan nmebers, 98.7 percent of smallegip members, and 98.5 percent of
large-group membepR$.Consistent with this showing thagtkevel of out-of-state membership is
small, there are published studmshealthcare researchers usajifornia MLR data to study
the California market®

Second, contrary to Dr. Willig’sontention, Dr. Chipty did n@ssume a uniform passthrough
rate and instead estimated age passthrough rates using apgedply aggregated MLR daté.
(She reiterated that MLR dasae better than production ddta the reasons in her first
declaration, summarized aboVgHer averaging does not maskiasion, and it is a judgment call
whether variation is too great tmdermine a class analysis. In her view, the class suffered a
common impact® Passthrough rates are high and significand it is reasnable to average
them?>® She did not ignore variaticand made passthrougstimates using MLR data calculated
by class health plans, class health plap line of business, and line of busin®ss.

As to variability across geographic areas, Drip8hlooked at all rating areas, not merely the
class rating areas (where passtiyh costs are higher), and thuis conservative to average
across all rating ared5She did not say that carriers pool risk on a state level, instead explaing
that they pool risk for individua and small groups at the rating-area lerel for large groups at
the state level, and opined that one can aealydividual and small-gup passthroughs on the
state level (because variabiliylow across rating areas) and must analyze large-group

passthroughs on the state leveld@ngse you cannot split a largegp across a rating area without

541d. at 38 (1 54).

°|d. at 38-39 (1 55) (citations omitted).
56 1d. at 7 (1 9).

571d. at 34-36 (11 48-50).

581d. at 7 ( 10), 13-15 (11 17—20).
1d. at 8 (T 11).

50 1d.at 15 (7 20).

5119, at 9 (f 11), 15 (1 21).
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creating a mismatch asts and premiumé&j Also, Dr. Willig’s presentation of passthroughs on
a percentage basis gives a fatapression of lower passthrough mt&/hen converted to dollars-
based estimates, the passthroraghs are higher (with four oaf five passthrough estimates for
2011 to 2014 that exceed 100 percéht).

Dr. Willig suggested splittig the MLR data into two subsamples (2011 to 2014 and 2015 tq

2018), but there are not sifjoant temporal differences, andany event, averaging over all years

is conservativ&€? Dr. Chipty dismissed the argumehat her passthrough analysis is likely
overstated because of how health plans pool large (or catastrophic) claims stt@waling

risk is an analytic tool that does not changeestate medical costs or affect the reliability of the
MLR data, and by studying the relationship etatle between per-member medical costs and
premiums, she accounted for catastropgtaims under Dr. Willig’s approacdfi.Dr. Chipty also
dismissed the criticisrthat regulation by the DMHC or the DOI is not a proxy for HMO and PP
products: (1) 80% of DMHC's regulation involw&MO products; (2) the DOI does not regulate
HMO products; and (3) researchers acknowlatige DMHC regulates HMOs and the DOI
regulates traditional health plafis.

Third, as to whether the MLR tiacan be extrapolated to@to 2010, she contends that the
data can be extrapolated to pre-ACA behabErause the health plans faced similar competitive
conditions, “faced an MLR requirement, wiftalifornia regulationgoverning pre-ACA and
federal regulations governing post-ACA,” an@gdsctuarial principles to set premiuffis.

Fourth, she disputed Dr. Williggssertion that her analysis didt account for the disparity of

Kaiser's presence across the geographic rating areas and time fegbdscontrolled for (a) the

%2|d. at 9-10 (7 11), 15 (1 21).

%3|d at 8-10 (7 11), 16—20 (11 23-26).
®41d. at 21-24 (11 30-32).

%51d. at 39 (1 56).

% 1d. at 39-40 ( 56).

571d. at 4042 (] 60).

%81d. at 21 (1 29)

%91d. at 10 (1 11), 24 (1 34).
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regulator (DMHC) for Kaiser'predominately HMO services, (e line of business (because
Kaiser has a higher share in some lines oinass), (c) time, and (d) geography. The MLR-data
analyses account for thedt three sources of variation, athe production-data analyses account
for the fourth’® The passthrough rate is “positive, highlgtigtically significant, and qualitatively
similar, irrespective of how | account for Kaiser’'s competitive preseft¢gThere are generally
no systemic differences indtpassthrough rates in Kaisexavy and Kaiser-light area&?”

Fifth, as to the proportional split of premiufmstween employers and employees, Dr. Chipty
responded that accounting for the split is gttforward because a proportional split of the
damage award between an employer and ifd@&mees, based on the actual cost-sharing

arrangement, will exactly or reasonably compensate the class mémbers.

ANALYSIS

Class actions are governed by Federal Rule df Brocedure 23. A party seeking to certify a
class must prove the prerequisitd Rule 23(a) and at leasteosubsection of Rule 23(b).

The following are the prerequisites of Rule 23(&):the class is so numerous that joinder of
all members is impracticable; (2) there are quesidhsw or fact common to the class; (3) the
claims or defenses of the representative parteesyaical of the claims atefenses of the class;
and (4) the representative parted fairly and adequately protethe interests of the class. The
court previously found that the plairisiforoved all Rule 23(a) prerequisités.

A court may certify a class under Rule 23(b)(3}ht court finds that th questions of law or
fact common to class members predomimater any questions affeng only individual
members, and that a class actioauperior to other available theds for fairly and efficiently

adjudicating the controversy.” Fed. R. Civ. P(I983). A court may certjf a class under Rule

7014, at 25 (7 35).

711d. at 25-26 (7 36).

21d. at 26 (1 37).

31d. at 11 (7 13), 43—44 (1 63).
" Order — ECF No. 714 at 28-38.
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23(b)(2) for injunctive or declaratprelief if “the party opposing #hclass has acted or refused to
act on grounds that apply generdlhythe class, so # final injunctiverelief or corresponding
declaratory relief is appropriatespecting the class as a wholef¢d. R. Civ. P. 23(b)(2). The
court previously certified an junctive-relief clas under Rule 23(b)(2) because the plaintiffs seg
a single injunction barrin§utter from engaging in inompetitive behaviof® The issue in the
renewed motion is whether the plaintiffs hawet the prerequisitex Rule 23(b)(3).

“[PJlaintiffs . . . must actuallprove— not simply plead — that &r proposed class satisfies
each requirement of Rule 23, including (if apabte) the predominance requirement of Rule
23(b)(3).”Halliburton Co. v. Erica P. John Fund, In&73 U.S. 258, 275 (2014) (emphasis in
original) (citingWal-Mart Stores, Inc. v. DukeS64 U.S. 338, 350-51 (2010pmcast Corp. v.
Behrend 569 U.S. 27, 32—33 (2013)). “[C]ditiation is proper only if te trial court is satisfied,
after a rigorous analysis, that the prereqessof Rule 23(a) he been satisfied.'Comcast569
U.S. at 33 (quotingVal-Mart, 564 U.S. at 350-51). “Such an grss will frequently entail
‘overlap with the merits of #hplaintiff's underlying claim.”ld. at 33—-34 (quotingVal-Mart, 564
U.S. at 351). “That is so because the ‘classrdetation generally involves considerations that
are enmeshed in the factual and legal issoagrising the plaintifs cause of action.’ld. at 34
(quotingWal-Mart, 564 U.S. at 351). These analytic prpies govern the court’s analysis under
Rule 23(b)(3): “[i]f anything, Rule 23(b)(3)’s @dominance criterion isven more demanding
than Rule 23(a).1d. (citing Amchem Prods, Inc. v. Winds®21 U.S. 591, 623-24 (1997)). Still,
“Rule 23 grants courts no license to engage in free-rangingsmeguiries at the certification
stage.”Amgen Incv. Conn. Ret. Plans and Tr. Fun@$8 U.S. 455, 466 (2013). “Merits
guestions may be considered to the extent —eblytto the extent — thdhey are relevant to
determining whether the RuB3 prerequisites for classraécation are satisfied.td. (citing Wal-
Mart, 564 U.S. at 351 n.6).

“Considering whether ‘questions of lawfact common to class members predominate’

begins . . . with the elementstbie underlying cause of actiorktica P. John Fund, Inc. v.

>1d. at 50-52.
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Halliburton Co, 563 U.S. 804, 809 (2011). The claims hene antitrust claimander Sections 1
and 2 of the federal Sherman Antitrust Act, @adifornia CartwrightAct, and the California
Unfair Competition Law (“UCL”)’® “To establish a federal antitrust claim, plaintiffs typically
must prove (1) a violation of antitst laws, (2) an injury they suffetes a result of that violation,
and (3) an estimated measure of damades€ Qualcomm328 F.R.D. at 296 (quotation
omitted). The Cartwright Act — which was madel@ on the Sherman Act — mirrors the analysis
under federal lawCf. id. (quotingCty. of Tuolumne v. Sonora Cmty. He&36 F.3d 1148, 1160
(9th Cir. 2001)). The UCL claim “is premisedlasst in part upon the Sherman and Cartwright
Act violations.”Cf. id. (citing Cel-Tech Commc’ns, Inc. v. L.A. Cellular Tel. (21 Cal. 4th 163,
180 (1999)). “Neither partyentifies any materiaifference between thederal and state claims
warranting separate treatmer@f. id. “Thus, the [c]ourt may treat the state law claims together
with the federal claims in this cas€t. id.

The parties do not dispute Sutter’s allegedlycampetitive conduct iniolation of antitrust
laws and dispute only antistinjury and damages.

“Antitrust ‘impact’ — also referred to as antitrust injury is the ‘fact of damage’ that results
from a violation of the antitrust lawsld. at 299 (quotation omitted)lt is the causal link
between the antitrust violation atite damages sought by plaintiffsid. (quotingBrown v. Am.
Honda (In re New Motor Vehicles Canadian Antitrust Liti§32 F.3d 6, 19 n.18 (1st Cir. 2008)).
“Thus, Plaintiffs here must be lalto establish, predominantly wigeneralized evidence, that all
(or nearly all) members of the class sufferechdge as a result of [d@idant’s] alleged anti-
competitive conduct.ld. (quotation omitted).

On a motion for class certifian, “plaintiffs [must] be abléo show that their damages
stemmed from the defendant’s actions thattecethe legal liability” and “must show that
damages are capable of measurement on a clasbasis, in the sense that the whole class
suffered damages traceable to shene injurious course of condumderlying the plaintiffs’ legal

theory.”Nguyen v. Nissan N. Am., In632 F.3d 811, 817 (9th Cir. 2019) (quotation omitted).

76 AAC — ECF No. 204 at 38—43 (11 124-70).
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“[U]ncertainty regardinglass members’ damages dao®t prevent certification of a class as long
as a valid method has been proposgdtalculating those damage#d” (quotation omitted).
“Although uncertain damages calculations do not attefeat certificationthe Supreme Court has
emphasized that ‘at the class-dasétion stage (as at trial), wmodel supporting a plaintiff's
damages casaust be consistentith its liability case.”ld. (emphasis in original, cleaned up)
(quotingComcast569 U.S. at 35).

The plaintiffs’ liability theory isthat Sutter charged the five class health plans — Blue Shie
Anthem, Aetna, Health Net, and UnitedHealtteca— supra-competitevrates. The alleged
antitrust injury to class members is indirece ttiass members’ harm is that the health plans
passed through Sutter’s alleged @yerges to class members in the form of higher premiums f
health insurance. The plaintiffs thus must denvas that (1) the five health plans paid Sutter
inflated prices for inpatient hpgal services, and (2he overcharges were passed through to cla
members through inflated premiun@., e.g, In re Qualcomm328 F.R.D. at 299.

“[A]ntitrust plaintiffs havein recent years trended towgtesenting an econometric formula
or other statistical analysis shiow class-wide impact and tistch analysis has often been
accepted at the certification stagkn’'re Optical Disk Drive Antitrust Litig.No. 3:10-md-2143
RS, 2016 WL 467444, at *7 (N.D. Cal. Feb. 8, 2016)¢ Optical Disk Drive I} (quotation
omitted). “[SJuch methods, wheplausibly reliable, should lzdlowed as a means of common
proof. To rule otherwise wodlallow antitrust violators fiee pass in many industriesd.
(quotation omitted). “Accordinglyit is clear that statisticaind economic methodologies .may
be employed to establish class-wide impalct. (emphasis in originalCourts are cautious about
“engaging in a battle of expertstamony” at the cdification stageld. at *6 (citation omitted);
accord, e.g.In re Lidoderm Antitrust Litig.No. 14-md-02521-WHO, 2017 WL 679367, *18
(N.D. Cal. Feb. 21, 2017). Still, “[eftification should not be autotn@aevery time counsel dazzle
the courtroom with graphs and tablesi’te Optical Disk Drive 1) 2016 WL 467444, at *6
(quotation omitted). “If the presystion were otherwise, neardyl antitrust paintiffs could
survive certification without fully complying with Rule 23d. (quotation omittd). “It is now

clear that Rule 23 not only authorizes a Haak at the soundness oasistical models that
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purport to show predominanee the rule commands it.1d. (cleaned up) (quotinin re Rail
Freight Fuel Surcharge Antitrust Litigi25 F.3d 244, 255 (D.C. Cir. 2013)). “Put another way, tl
inquiry must be to determinetifie proffered expert testimommas the requisite integrity to
demonstrate classide impact.”ld.; accordNguyen 932 F.3d at 817 (plaiifi’s method for
calculating damages raube “valid”).

In her revised analyses, Dr. Chipty estiethbvercharges and applied a common methodolo
to the class health plaiSThe parties dispute onthe sufficiency of heanalyses establishing the
passthrough rates to the class memveng, are indirect purchasers.

When “the class is composed of indirect purchaggmoof of class-widantitrust impact is mads
more complex because plaintiffs must offer adelmf impact and damages that demonstrates th
alleged overcharge was passed through to each successive link in the distribution chain, and
ultimately to the plaintiffs.'In re Qualcomm328 F.R.D. at 301 (quotation omitted).

Sutter challenges the plairisf passthrough model on the grounds that Dr. Chipty (1)
inappropriately averages haand relies on unverified MLR tlaand (2) does not identify a
method for splitting premiu increases between phayers and employeé&These objections do
not preclude certification of the Rug3(b)(3) class. Dr. Chipty’s aneles are tied to the plaintiffs’
liability theory within the meaning &omcastnd calculate the passbigh rates and resulting

damages. The plaintiffs thusyeshown that damages can becgkdted on a class-wide basis.

1. Average Harm based on MLR Data

Sutter contends that, while Dr. ipty’s analysis recognizes thpassthrough rates vary across
carriers and lines of business, she ignores diftm®mithin lines of busass and offers only “an
approximation of the average harm . . . wittheanages award that [| epensate[s] on averag€.”

Sutter also criticizes her axaging over rating areas, lesulting failure to account for

7 Chipty Suppl. Decl. — ECF No. 735-2 at 8-16.
8 Opp’n — ECF No. 761-2 at 15-34.
91d. at 16-17 (citations to Chipty Dep. omitted).

ORDER-No. 12-cv-04854-LB 18

gy

D

e




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R R
o ~N o U~ W N P O © 0 N O U~ W N B O

differences among rating areasy faglure to account for therences over time, and her

extrapolation of the MLR data to 20082010, when MLR data were not availafl&xcept for

her extrapolation of the data to 2008 to 2010,@ipty accounts for thesssues sufficiently.

In its earlier order, the court summarized hlevant indirect-purchaser antitrust cases

involving the use of averaging @alculating passthrough rates:

Courts in indirect-purchasantitrust cases have recoggi the use of averaging in
calculating passthrough ratesavh experts have showretsound methodological steps
through which they calculated their averagsse, e.g[In re Qualcomm328 F.R.D.] at
315 (collecting cases). For examplere Qualcomm— an antitrust case against a
manufacturer of “modem chips” used in cellphones brought by a class of indirect
purchasers who bought phones containing the ehipise plaintiffs’ expé calculated an
average passthrough rate frétme chip manufacturer througlellphone manufacturers and
retailers to cellphone buyergtiugh regression analyses lsa sales data from (1) six
major cellphone manufacturerscluding the five largest manufacturers in the U.S. mark
(Apple, Samsung, Motorola, LG, and HTC), rer@ing approximately 90 percent of tota]
cellphone sales, (2) six ofdlargest U.S. retailersn@luding Best Buy, Amazon, Wal-
Mart, and Target), representing approximagdypercent of the ratar market, and (3)

five wireless carriers, includg the four major U.S. carrie(T&T, Sprint, T-Mobile, and
Verizon) and one regional cger, representing approximatedy percent of the wireless-
carrier marketld. at 302—03. The expert used ten cantesiables in his regressions (the
same ten control variables that the defemdsed in a submission to the FTC) and
calculated separate passthrouglsdor each of 18 sales chalsmevhich he then weighted
to calculate an oveltasales-channel-weighted aveeagassthrough rate of 87.4 percdaht.
at 303-04. In finding that the expert’'s averageghted passthrough rate was sufficient tg
support class certification, the court found that:

[The plaintiffs’ expert] does not simppssume a uniform pass-through rate for
[original equipment manufacters]. Instead, he examines transactional data for six
different OEMs — including the five laegt OEMs in the U.S. market (Apple,
Samsung, Motorola, LG, and HTC) — wtaxcounted for approximately 90% of
total cell phone sales” durirtge relevant period. [He] tailates individual pass-
through rates for these six OEMs in orttiemodel a composite pass-through rate.

Id. at 308. By contrast, courts have rejectedube of averaging in calculating passthroug
rates where experts have not shown thend methodological steps through which they
calculated their averages. For exampldnire Lithium lon Batteries— an antitrust case
against manufacturers of batteries usedmsamer electronics — the plaintiffs’ expert
assumed that the passthrough rate at eachitethe distribution chin, from the battery
manufacturers to device manufacturers toilestato the end consumers, approached 100
percent without sufficiethy supporting his analysign re Lithium lon Batteries, 12017 WL
1391491, at *12. Among other thingfthe expert] acknowledged that bundling, rebates,
and discounts would affect the accuracgadt data, but apparently has offered no

80d. at 17-20.
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methodology to account for it in his analysisl®! The court there “flound] the [expert’s]
declarations insufficient tehow that pass-through addmages can be established by
expert analysis on a class-widasis” and denied certificatiold. On a renewed motion a
year later, the court found that the expestipplemental analysis s$tidiled to account for
a central issue affecting passiugh rates (focal-poimricing; meaningthe practice of
retailers setting prices at t&in “focal points,” such as prices ending with 9, and not
adjusting such prices based on small difiees in costs) and thus “left too much
uncertainty as to whether pass-through can timat®d reliably at 100% as to retailers or
distributors farther down theipply chain, and ultimately tine consumers who make up
the proposed class,” and oragain denied certificatiomn re Lithium lon Batteries I
2018 WL 1156797, at *4.

Theln re Optical Disk Driveantitrust litigation is instructive because the court there first
denied class certification dure part to deficiencies the plaintiffs’ passthrough
assumptions and then, two years later, granted a renewed motadastocertification.

The plaintiffs there allegetthat optical-disc-drive (“ODD”manufacturers engaged in bid-
rigging to prop up the price of ODDIs re Optical Disk Drive Antitrust Litig.303 F.R.D.
311, 314 (N.D. Cal. 2014)r( re Optical Disk Drive ).[] The plaintiffssought to certify a
class of direct-purchaser plaintiffddPPs”) that bought ODDs directly from the
defendantsid. at 316, and a class of indirect-puaiskr plaintiffs (“IPPs”) that bought
products that contained ODDs mdactured by the defendants (but which the IPPs did n
buy directly from the defendant®), at 323. On the plaintiffghitial classeertification
motion, the plaintiffs’ experaggregated prices for aurchasers who bought ODDs of
particular types in givenears before running a regressianalysis to calculate a
passthrough ratéd. at 324. The court found that thistdted in “class-wide impact . . .
beingassumedy the models, rather than demonstrated by the reslaltig€mphasis in
original). The expert “purport[gdo test the validity of hisnodels by looking to specific
examples in the data,” but the court regelcthis approach, holding that “[ijdentifying
some instances where the empirical data appears to match the model does not transf
analysis from one that assumes classewmpact into oa that proves it.td. The court
ultimately concluded that “th€’Ps have not presented a pasive explanation as to why
it would be reasonable to asse a uniform pass through ratid denied certificationd.

Two years later, the plaintifimoved for certification agaihis time for a narrower IPP
class.In re Optical Disk Drive 1) 2016 WL 467444, at *3. The prdiffs’ expert offered a
modified overcharge model that, among othergs, “integrate[d] dl'useable’ sales and
costs data produced — from 86 percent ofntfaeket” and “provide[d] further detail on the
multivariable regression analysishich [the plaintiffs] conted shows that all factors other
than [the antitrust] consicy are being adequately caniked for in the overcharge
model.”Id. at *6. The court found that this nemalysis, which measured passthrough
rates for over 273 million ODD productd, at *9, was sufficient teupport certificatio?

81 By contrast, the expert in re Qualcomniperform[ed] separate pass-through rate calculations fof
subsidized and unsubsidized phones and flound] statistically significant pass-through rates for e
wireless carrier for subsidized and unsubsidized photresg’ Qualcomm328 F.R.D. at 310.

82 Order — ECF No. 714 at 44-47.
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The court previously held that Dr. Chiptyéarlier analyses resembled the deficient
passthrough models, not models that coactsept, because she assumed a 100-percent
passthrough, supported that assumption withilpwmplistic regressions, and ignored
competition from rival health plafid Her new analyses cure these deficiencies. She did not
assume a passthrough rate arsfigad calculated spéicipassthrough ratdsased on MLR data
about total medical costs and medipremiums. She explained tiséie did not ignore variation
and instead measured passthroudgésray class health plansass health plans by line of
business, and line of business. She examiliedtig areas, explained why she averaged on a
state level, considerate effect of Kaiser over the geoghaprating areas and time periods, and
corroborated her analysis of the MLR data vgtlantitative and qualitative evidence. She
explained why it was reasonable to averagéeifle passthrough ratessdussed why variation
did not undermine her class analysis, and satlithvas her judgment that the class suffered a
common impact. In short, shhas shown the sound methadptal steps through which she
calculated damagekl re Qualcomm328 F.R.D. at 315.

This conclusion does not apply to 2008 to 20&6ause MLR data do not exist for those yeats.
(The MLR-data-reporting requingents began in 2011 after passafgthe ACA.) Dr. Chipty
applied her 97.16 weighted average to 2008 to 2d0lihe grounds that the health plans faced
similar competitive conditions, had reporting obligag under California law, and used actuarial
principles to set premiums. The plaintiffs conterat this is an ordinary extrapolation from a dat
sample to a populatidit.it is not. The intervening ACA requitdeDr. Chipty to evaluate data to
determine whether passthrough rates rematoedtant. She did not. Moreover, her prior
regressions relied on data for Aath (the three lines of business)d Blue Shield (the small-
group line), data that she rejects niomavor of MLR data and itsuperior capturef all medical
costs (not merely facilities cagt The plaintiffs have not shoviiat damages can be calculated on

a class-wide basis for 2008 to 2010.

831d. at 47-50.
84 Reply — ECF No. 782 at 15.
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2. Splitting Premium Increases Béween Employers and Employees

Sutter contends that the plaifgiid not offer a viable metidl to allocate premium increases
between employers and employees, genebalbause the inquiry tso individualized® This
does not defeat certification thfe class. First, the issue ingates allocation of damages, not
calculation of damages, and thdes not affect the inquiry abonhether the plaintiffs were
injured at allIn re Lidoderm 2017 WL 679367, at *4-5, *10-11 (insurers and insured together
payed the full price for overmed drugs, and insured were harmed even when they had co-
payments). Second, any split okprium increases can be evalubt® a percentage basis based

on the actual split of premium payments.

3. Other Arguments

Sutter’s other arguments do not defeat tiedtiion of the Rule23(b)(3) class.

First, Sutter contends thatetlcourt must strike Dr. Chiptyi®liance on MLR data that the
plaintiffs disclosed on November 18, 2013eathe deadline for expert disclosufé&ut she
used new data because the court rejected heereadithodology when it desd certification of a
Rule 23(b)(3) class. There was no prejudice: Suttgronded with its owexpert’s contradiction
of Dr. Chipty’s model. The court denies thetran to strike the data and Sutter's motion for
sanctions based on thentng of the disclosur®’.

Second, Sutter contends that Dr. Chipty’s maslabvel, and she has not previously measurs
passthrough rates of medicakt®to insurance premiurf§The court’s previous conclusion —
that Dr. Chipty has shown the sound methodalaigiteps through whicthe calculated damages
— disposes of these arguments. In any eviuiter does not challengerhwverall expertise. Dr.

Chipty apparently has calculated passthrouglsiatber consulting practice and is a principal

8 Opp’n — ECF No. 761-2 at 25-34.

8d. at 8-9; Opp’'n to Sutter's Sanctions Mot. — ECF No. 750-1 at 5.
87 Sutter’'s Sanctions Mot. — ECF No. 747.

8 Opp’n — ECF No. 761-2 at 21-22.
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editor of the ABA treatis@roving Antitrust Damagesncluding its discussion of passthrough

calculations, and Dr. Willig apparently has nmasured passthrough mfeviously eithe®®

CONCLUSION
The court grants the plaintiffs’ motion to céyta Rule 23(b)(3) damages class, except that it
denies the motion for the period from 2008 to 201pdjaod that precedes MLR data). The court
denies Sutter’s motion for sanctions. Tdisposes of ECF Nos. 719, 735, and 747.

IT IS SO ORDERED.

Dated: July 30, 2020

LAUREL BEELER
United States Magistrate Judge

8 Reply — ECF No. 782 at 4.
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