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Michael G. Descalso, Esq., SBN 104354
Law Office of Beverly E. Narayan

101 2" Street, Suite 1600

San Francisco, CA 94105

T: (415) 227-2300

F: (415) 227-2360
mike.descalso@zurichna.com

Attorneys for Defendardand Cross-Defendant,
PERMOBIL, INC.

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

LYNN M. HOLMES, Case No.: C 125128
Plaintiff, STIPULATED PROTECTIVE ORDER
VS.

PERMOBIL, INC., ATG — REHAB
SPECIALISTS, INC., and DOES 1 - 25, inclusiye,

Defendants.

AND RELATED CROSS-ACTIONS.

1. PURPOSES AND LIMITATIONS

Disclosure and discovery activity this action are likely tonvolve production otonfidential,
proprietary, or private informatidior which special protection from plibdisclosure and from use
any purpose other than prosecuting thiigation may be warrantedccordingly, the parties hereby
stipulate to and petition the cototenter the following Stipulatddrotective Order. The parties
acknowledge that this Order doed nonfer blanket protections ot disclosures or responses to
discovery and that the protectioraifords from public disclosur@nd use extends lyrto the limited
information or items that are eitl to confidential treatment undise applicable lgal principles.

The parties further acknowledge, as set forthaati®n 12.3, below, that this Stipulated Protective
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Order does not entitle them titefconfidential information undeseal; Civil Local Rule 79-5 and
General Order 62 set forth the procedures that must be followed and the standards that will bg
when a party seeks permission frora tiourt to file material under seal.

2. DEFINITIONS

21 Challenging Party: a Party or Non-Pdhgt challenges the dgsiation of information

or items under this Order.

2.2 “CONFIDENTIAL” Information or Items:information (regardless of how it is

generated, stored or maintained}amgible things that qualify fgrotection under Federal Rule of
Civil Procedure 26(c).

2.3 Counsel (without qualifier): Outside CoungkERecord and HoasCounsel (as well g

their support staff).

24 Designating Party: a Pady Non-Party that designategormation or items that it

produces in disclosures or responses to discery as “CONFIDENTIAL.”

2.5 Disclosure or Discovery Material: all iterar information, regardless of the mediur

manner in which it is generated, stored, or maintained (including, aatbagthings, testimony,
transcripts, and tangible things)atrare produced or genégd in disclosures or responses to discq
in this matter.

2.6  Expert: a person with specad knowledge or experienae a matter pertinent to thg
litigation who has been retained @yParty or its counsel to seras an expert witness or as a
consultant in this action.

2.7 House Counsel: attorneys who are emplogéasarty to thisaction. House Counse

does not include Outside Counsel @d&rd or any other outside counsel.
2.8 Non-Party: any natural person, partngrsborporation, associah, or other legal
entity not named as a Party to this action.

2.9  Outside Counsel of Recordttorneys who are m@mployees of a party to this actiol

but are retained to represent ovigd a party to this action and haagpeared in this action on behg

of that party or are affiliatedith a law firm which has appeed on behalf of that party.
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2.10 _Party: any party to this action, including all of ifscers, directors, employees,
consultants, retained experts, and Out§ldansel of Record (arttieir support staffs).

2.11 Producing Party: a Party or Non-Party gratduces Disclosure or Discovery Mater

in this action.

2.12 Professional Vendors: persons or entitias provide litigation support services (e.g

photocopying, videotaping, translating, preparing exhibits or demadiosis, and organizing, storing
or retrieving data in any form or meuin) and their employees and subcontractors.

2.13 Protected Material: any DisclosureDiscovery Material tht is designated as

“CONFIDENTIAL.”

2.14 Receiving Party: a Party that receiesclosure or Discovery Material from a

Producing Party.
3. SCOPE

The protections conferred by tHipulation and Order cover nohly Protected Material (as
defined above), but also (1) any information copeeéxtracted from Pretted Material; (2) all
copies, excerpts, summaries, or compilatiohBrotected Materiabnd (3) any testimony,
conversations, or presentations by Parties or @aiinsel that might reaéProtected Material.
However, the protections conferred by thigp&ation and Order do not cover the following
information: (a) any information that is in the fpigldomain at the time of disclosure to a Receivin
Party or becomes part of the public domain afgedisclosure to a Receng Party as a result of
publication not involving a violatio of this Order, including becomyg part of the public record
through trial or otherwise; and (b) any information knaw the Receiving Party prior to the disclo
or obtained by the Receiving Pastfter the disclosure from a source who obtained the informatidg
lawfully and under no obligation @onfidentiality to the Designaig Party. Any use of Protected
Material at trial shall be governdy a separate agreement or order.
4, DURATION

Even after final disposition of this litigatiothe confidentiality obligaons imposed by this
Order shall remain in effect until a Designatingti?Pagrees otherwise iariting or a court order

otherwise directs. Final dispositishall be deemed to be the late(bf dismissal of all claims and
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defenses in this action, with or without prejudiard (2) final judgment herein after the completio
and exhaustion of all appeals, rehearings, remaals, or reviews of thiaction, including the time
limits for filing any motions or applications fextension of time pursuant to applicable law.

5. DESIGNATING PROTECTED MATERIAL

-

51 Exercise of Restraint and Care in Designating Material for Protection. Each Party or

Non-Party that designates information or items fotgution under this Order must take care to limit

any such designation to specific material tnalifies under the appropriate standards. The

Designating Party must designate ootection only those parts of material, documents, items, of
or written communications that qualify — so tb#ter portions of the material, documents, items, or

communications for which protection is not warraraeel not swept unjustifiably within the ambit gf

this Order.
Mass, indiscriminate, or routired designations are prohibité&ksignations that are shown

be clearly unjustified or that kia been made for an improper purpds.g., to unnecessarily encum

or retard the case development process onpose unnecessary expenses and burdens on other

parties) expose the Dgsiating Party to sanctions.

If it comes to a Designating Party’s attentioattimformation or items that it designated for
protection do not qualify for protection, that Desigmg Party must promptlgotify all other Parties
that it is withdrawing th mistaken designation.

5.2 Manner and Timing of Designations. Excepoterwise provided in this Order (sef

e.g., second paragraph of section 5.2(a) below), otreswise stipulated @rdered, Disclosure or
Discovery Material that quifies for protection under this Order siube clearly so designated befo
the material is disclosed or produced.

Designation in conformity ih this Order requires:

(a) for information in documentary form (e.g., paper or electronic documents, by

excluding transcripts of depositionsother pretrial or trial proceews), that the Producing Party
affix the legend “CONFIDENTIAL” to each page thaintains protected matali If only a portion of
portions of the material on a page qualifiesgmtection, the Producing Ra also must clearly

identify the protected portids) (e.g., by making appropriatearkings in the margins).
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A Party or Non-Party that makesiginal documents or matersahvailable for inspection neg
not designate them for protectiontibafter the inspecting Party hasdicated which material it woul
like copied and produced. During the inspection and before the digsingradl of the material made
available for inspection shall be deemed “CONFIOEAL.” After the inspecting Party has identifie
the documents it wants copied and produced, thduRing Party must determine which document
portions thereof, qualify for prettion under this Ordeil.hen, before producing the specified
documents, the Producing Party must affix the “CGNENTIAL” legend to each page that contair
Protected Material. If only a portiar portions of the material onpage qualifies for protection, theg
Producing Party also must clearly identify thretected portion(s) (e.doy making appropriate
markings in the margins).

(b) for testimony given in deposition or irhet pretrial or triaproceedings, that the

Designating Party identify on the record, befthre close of the deposition, hearing, or other
proceeding, all protected testimony.

(c) for information produced in some form other than documentary and for any g

tangible items, that the Producing Party affix jpraminent place on the exteriof the container or
containers in which the information or itenstered the legend “CONFIDENAL.” If only a portion
or portions of the information atem warrant protection, the ProduciBgrty, to the extent practical
shall identify the protected portion(s).

5.3 Inadvertent Failures to Designate. Ifélgncorrected, an inadvertent failure to

designate qualified information dems does not, standing alone jweathe Designating Party’s righ
to secure protection under this Order for sonaterial. Upon timely corréion of a designation, the
Receiving Party must make reasonable efforts to afisairéhe material is tréad in accordance with
the provisions ofthis Order.

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1 Timing of Challenges. Any Party obh-Party may challenge a designation of

confidentiality at any time. Unless a prompt challenge to a Designating Party’s confidentiality
designation is necessary to avoid foreseeable, suiladtanfairness, unnecessary economic burde

a significant disruption or delayf the litigation, a Party does netive its right to challenge a
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confidentiality designatioby electing not to mount a challenge ppiiy after the original designation

is disclosed.

6.2 Meet and Confer. The Challenging Partglishitiate the dispw resolution process by

providing written notice of eaathesignation it is challenging awiéscribing the basis for each

challenge. To avoid ambiguity as to whether a chghehas been made, the written notice must recite

that the challenge to confidentiality is being madaccordance with this specific paragraph of the
Protective Order. The parties shall attempt tolueseach challenge in good faith and must begin
process by conferring directlyn(ivoice to voice dialogue; othtarms of communication are not
sufficient) within 14 days of the date of servafenotice. In conferring, # Challenging Party must
explain the basis for its belief thidte confidentiality deignation was not prop@and must give the
Designating Party an opportunity ieview the designated materitd,reconsider the circumstances
and, if no change in designation is offeredgxplain the basis for the chosen designation. A

Challenging Party may proceed to the next stage of the challenge process only if it has engag

the

ed i

meet and confer process first or establishes tleaD#signating Party is unwilling to participate in the

meet and confer process in a timely manner.

6.3  Judicial Intervention. If the Parties cannot resolve dectgd without court

intervention, the Designating Party shall file aalve a motion to retaconfidentiality under Civil
Local Rule 7 (and in compliance with Civil Lddaule 79-5 and General Order 62, if applicable)
within 21 days of the initial noticef challenge or within 14 days tfe parties agreeing that the mq
and confer process will not resolve their disputieichever is earlier. Each such motion must be
accompanied by a competent declaration affirmiag tine movant has complied with the meet an
confer requirements imposed in the preceding paragraph. Failure by the Designating Party to
such a motion including the requiréeclaration within 21 daysi(@4 days, if pplicable) shall
automatically waive the confidentiality desigioatfor each challenged designation. In addition, th
Challenging Party may file a mon challenging a confidentiality dgsiation at any time if there is
good cause for doing so, including a challenge éadigsignation of a deposition transcript or any

portions thereof. Any motion brougptirsuant to this provision mulsé accompanied by a compete
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declaration affirming that the movant has completh the meet and confeequirements imposed |
the preceding paragraph.

The burden of persuasion in any such challggrgeeeding shall be dhe Designating Party,
Frivolous challenges, and those made for an apgr purpose (e.g., to harass or impose unneces
expenses and burdens on other parties) mpgse the Challenging Party to sanctions. Unless thq
Designating Party has waived the confidentialitgigeation by failing to file a motion to retain
confidentiality as described above, all parties slaitioue to afford the mati@l in question the leveg
of protection to which it is entitled under the Producing Party’s designation until the court rules
challenge.

7. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1 Basic Principles. A Receiving Party may Bsetected Material #t is disclosed or

produced by another Party or &yNon-Party in connection withis case only for prosecuting,

defending, or attempting to settledfitigation. Such Protected Matatimay be disclosed only to the

categories of persons and underdbeditions described in this Ond&Vhen the litigation has been
terminated, a Receiving Party must comply wité provisions of section 13 below (FINAL
DISPOSITION).

Protected Material must be stdrand maintained by a RecaigiParty at a location and in a
secure manner that ensures that access is limited to the persons authorized under this Order.

7.2 Disclosure of “CONFIDENTIAL” Informatin or Iltems. Unless otherwise ordered |

the court or permitted in writing by the Desiging Party, a Receiving Party may disclose any
information or item designated “CONFIDENTIAL” only to:

(a) the Receiving Party’s Outside CoursigRecord in this action, as well as
employees of said Outside Counsel of Recomltom it is reasonably nesgary to disclose the
information for this litigation and who havegsed the “Acknowledgmer@nd Agreement to Be
Bound” that is attached hereto as Exhibit A;

(b) the officers, directors, and employees (including House Counsel) of the Rec
Party to whom disclosure is reasonably necedsarthis litigation and who have signed the

“Acknowledgment and Agreement to Be Bound” (Exhibit A);
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(c) Experts (as defined inighOrder) of the Receiving Rg to whom disclosure is
reasonably necessary for this litigation and Wwhwe signed the “Acknowledgment and Agreemen
Be Bound” (Exhibit A);

(d) the court and its personnel;

(e) court reporters and their staff, professil jury or trial consultants, mock jurors,
and Professional Vendors to whom thistire is reasonably necessary for this litigation and who |
signed the “Acknowledgment and Agreement to Be Bound” (Exhibit A);

(f) during their depositions, witnesses in the action to whom disclosure is reasor
necessary and who have sigtied “Acknowledgment and Agreement to Be Bound” (Exhibit A),
unless otherwise agreed by the [Qesiting Party or ordered byetltourt. Pages of transcribed
deposition testimony or exhibits to depositions teaeal Protected Material must be separately b
by the court reporter and may not be discloseghymne except as permitted under this Stipulated
Protective Order.

(g) the author or recipient of a documeantaining the information or a custodian g
other person who otherwisegsessed or knew the information.

8. PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED IN OTHER
LITIGATION
If a Party is served with a subpoena or a totder issued in othditigation that compels
disclosure of any information or items desigdatethis action as “CONFIDENTIAL,” that Party
must:

(a) promptly notify in writing the Designaty Party. Such notifi¢eon shall include a
copy of the subpoer@ court order;

(b) promptly notify in writing the party whoaused the subpoenaarder to issue in
the other litigation that some ot af the material covered by thelgpoena or order is subject to thi
Protective Order. Such notificati shall include a copy of thigiSulated Protective Order; and

(c) cooperate with respettt all reasonable proceduresught to be pursued by the

Designating Party whose Protettglaterial may be affected.
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If the Designating Party timelyeeks a protective order, the Pasgrved with the subpoena ¢r

court order shall not produce any information geated in this action as “CONFIDENTIAL” befor¢ a

determination by the court from which the subpoenarder issued, unless the Party has obtained the

Designating Party’s permission. TBesignating Party shall bearthurden and expense of seekin

protection in that court of its confidential ma#k — and nothing in these provisions should be

construed as authorizing or encaging a Receiving Party in this amtito disobey a lawful directive
from another court.

9. A NON-PARTY’'S PROTECTEIMATERIAL SOUGHT TO BE PRODUCED IN THIS
LITIGATION

(@) The terms of this Order are appligato information produced by a Non-Part

in this action and designated @ONFIDENTIAL.” Such informaion produced by Non-Parties in

connection with this litigation iprotected by the remedies and repedvided by this Order. Nothing

in these provisions should berstrued as prohibiting a Non-Partgrin seeking addibnal protection

(b) In the event that a Pwuits required, by a valid discovery request, to produce

Non-Party’s confidential information in its possessiand the Party is subjectan agreement with
the Non-Party not to produce the Non-Party'sfaential information, then the Party shall:
(1) promptly notify in writing the Requesting P&
and the Non-Party that some or all of the information requested is su
a confidentiality agreement with a Non-Party;
(2) promptly provide the Non-Party with a copy of
Stipulated Protective Order in this litigation, the relevant disc
request(s), and a reasonably speciflescription of the informatig
requested; and
(3) make the information requested available
inspection by the Non-Party.
(©) If the Non-Party fails tobject or seek a protective order from this court wit
14 days of receiving the notice and accompaniif@rmation, the Receiving Party may produce tt

Non-Party’s confidential information responsivehie discovery requedt.the Non-Party timely

9

STIPULATED PROTECTIVE ORDER

¢

y

\"ZJ

\rty

Djec
the
pver

bn

for

nin

e




© 00 N o o~ w N Pk

N N N N N DN DN NN R R R R R R R R R
0o N o 0N WN P O ©OW 0o N o o hN WwWN B O

seeks a protective order, the Receiving Partll sbaproduce any information in its possession or
control that is subject to the confidentiality agreent with the Non-Party before a determination
the court: Absent a court order to tle®ntrary, the Non-Party shall &xethe burden and expense of
seeking protection in this cdwf its Proteted Material.

10. UNAUTHORIZEDDISCLOSUREOF PROTECTED MATERIAL

If a Receiving Party learnsah by inadvertence or otherwigt has disclosed Protected
Material to any person or in any circumstance nth@ized under this Siulated Protective Order,
the Receiving Party must immediately (a) notifyinting the Designating Party of the unauthorizg
disclosures, (b) use its best efforts to retridivareauthorized copies of ¢hProtected Material, (c)
inform the person or persons to whom unauthorgiedosures were made of all the terms of this
Order, and (d) request such person or persoagdoute the “Acknowledgment and Agreement to
Bound” that is attached hereto as Exhibit A.

11. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE PROTECTED

MATERIAL

When a Producing Party gives notice to ReceiWagies that certain inadvertently producsg
material is subject to a claim of privilege ohet protection, the obligatiores the Receiving Parties
are those set forth in Federal Rule of Civil Procedure 26(b)(5)(B). This provision is not intende
modify whatever procedure may bstablished in an e-discoveryder that provides for production
without prior privilege review. Puusint to Federal Rule of Eviden§82(d) and (e), insofar as the
parties reach an agreement onéffect of disclosure of a comunication or information covered by
the attorney-client privilege or work product prdteg, the parties may incporate their agreement
the stipulated protective ondsubmitted to the court.

12. MISCELLANOUS

12.1 Right to Further Relief. Nothing in thisd@r abridges the right of any person to seq

its modification by the court in the future.

! The purpose of this provision is to alert the interestetiegan the existence of confideiity rights of a Non-Party and
to afford the Non-Party an opportunity to gotits confidentiality interests in this court.
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12.2 _Right to Assert Other Objeatis. By stipulating to the entof this Protective Order n

Party waives any right it otherwise would havebgect to disclosing or pducing any information d
item on any ground not addressed in this StipulRtetective Order. Similarly, no Party waives an
right to object on any ground to useevidence of any of the mai& covered by this Protective
Order.

12.3 _Filing Protected Material. Without writt@ermission from the Designating Party or

court order secured after appropriatgice to all interesd persons, a Party mapt file in the public
record in this action any Protect®thterial. A Party that seeks to filexder seal any Protected Matq
must comply with Civil Local Rule 79-5 and GeakOrder 62. Protected Matal may only be filed

under seal pursuant to a court ordaethorizing the sealing of the spéciProtected Matgal at issue.
Pursuant to Civil Local Rule 79-5 and General€r62, a sealing orderilhissue only upon a reque
establishing that the Protected Madkat issue is privileged, protebta as a trade secret, or otherw
entitled to protection under the lalka Receiving Party's requestftle Protected Material under se
pursuant to Civil Local Rule 79-5(dnd General Order 62 is denigglthe court, then the Receiving
Party may file the information in the public redgursuant to Civil Local Rule 79-5(e) unless
otherwise instructed by the court.

13. FINAL DISPOSITION

Within 60 days after the final dispositiontbis action, as defirtein paragraph 4, each
Receiving Party must return all Protected MateriahtoProducing Party or destroy such material

used in this subdivision, “all Brected Material” includes albpies, abstracts, compilations,

]

=

a

rial

ise

al

As

summaries, and any other format reproducing orucagt any of the Protected Material. Whether the

Protected Material is returned destroyed, the Receiving Party msgbmit a written certification to
the Producing Party (and, if not the same persantty, to the Designating Party) by the 60 day
deadline that (1) identifies (by category, where appatgy all the Protected Material that was retu

or destroyed and (2)affirms that the ReceivingyPhas not retained any copies, abstracts,

compilations, summaries or any other format reprodpor capturing any of the Protected Materigl.

Notwithstanding this provision, Courlsge entitled to retain an atighl copy of all pleadings, motign

papers, trial, deposition, anédring transcripts, legal memada, correspondence, deposition and
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trial exhibits, expert reports, atteey work product, and consultamtchexpert work product, even if
such materials contain Protected Material. Any suchiaal copies that contain or constitute Prote
Material remain subject to this Protect®@eder as set forth iBection 4 (DURATION).

IT 1S SO STIPULATED, THROUGH COUNSEL OF RECORD.

DATED: 1/10/13

S/ Debra Newby

DATED: __ 1/10/13

Debra Newby
Attorney for Plaintiff

_IS/__Michael G. Descalso

DATED: _ 1/10/13

Michael G. Descalso
Attorneys for Defendant an@ross-Defendant Permo
Inc.

S//_Michael King

PURSUANT TO STIPULATION, IT IS SO ORDERED.

DATED: January 11,

2013

ctec

Dil,

Michael King
Attorneys for Defendant and Cross-Complainant A
Rehab Specialists, Inc.

&I;Jﬁ O Lot

Honorable Elizabeth D. Laporte
United States District/Magistrate Judge
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [print or type full name], of

[print or type full address|, demle under penalty of perjury thathave read in its entirety &
understand the Stipulated Protect®eder that was issued by the Unlit8tates District Court for t

Northern District of California on [date] in the case of [insert formal name of the case

and the number and initials assigned to it by the court]. | agree to comply with and to be bounc

all the terms of this §iulated Protective Order and | understand and ackmigsl¢hat failure to $

comply could expose me to sanctions and punishment in the nature of contempt. | solemnly
that | will not disclose in anynanner any information or item th& subject to this Stipulaf
Protective Order to any person otignexcept in strict complianceith the provisions of this Order.

| further agree to submit to the jurisdictioh the United States District Court for
Northern District of Californiafor the purpose of enforcing the tesrof this Stipulated Protect
Order, even if such enforcement proceediogsur after termination of this action.

| hereby appoint [print or type full nam

[print or type full sxldrel telephone number]

my California agent for service pfocess in connection with thistexn or any proceedings relateq

enforcement of this Stipulated Protective Order.

Date:

City and State where sworn and signed:

Printed name:
[printed name]

Signature:

[signature]
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Holmes v. Permobil, Inc., et al.
U.S. District Court for the Northern District of California Case Number C 12 5128

DECLARATION OF SERVICE
[C.C.P. §§ 1013a AND 2015.5]

I, Jill Buresh Nail, declare: | am employed in the City and County of San Francisco,
California; | am over the age of eighteen years and not a party to the within action. My
business address is 525 Market Street, Suite 2850, San Francisco, CA 94105. On the
date indicated below, | served, in the manner indicated below, the within:

STIPULATED PROTECTIVE ORDER

on the interested parties in said action by placing true copies thereof, enclosed in a sealed
envelope, addressed as follows:

Plaintiff: Defendant ATG-Rehab Specialists, Inc.:

Debra A. Newby Michael A. King

Newby Law Office Bradley, Curley, Asiano, Barrabee, Abel &

930 Mendocino Ave., Ste. 101 Kowalski, P.C.

Santa Rosa, CA 95401 1100 Larkspur Landing Circle, Suite 200
Larkspur, CA 94939

(By Regular __ Express Mail) | caused such envelopes with postage thereon fully
prepaid to be placed in the U.S. mail at San Francisco, California.

X __ (By Electronic Service) Complying with Code of Civil Procedure §1010.6, | caused
such document (s) to be electronically served through the United States District
Court, Northern District of California ECF-CAND for the above-entitled case to
the parties on the Service List maintained on ECF-CAND for this case. Upon
completion of said transmission of said document(s), a certified receipt is issued to
filing party acknowledging receipt by ECF-CAND’s system. The file transmission
was reported as completed.

| am readily familiar with this firm's practice of collection and processing
correspondence for mailing with the U.S. Postal Service; it is deposited with the U.S. Postal
Service on that same day in the ordinary course of business.

| declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. Executed on December 18, 2012, at San Francisco,
California.

/S/ Jill Buresh Nail
Jill Buresh Nail
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