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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

GLOBAL DISCOVERIES,LTD., a Nevada No. 12-cv-05186 NC
Limited Liability Company,
ORDER TO SHOW CAUSE AND

Plaintiff, ORDER DENYING
APPLICATIONS FOR SERVICE
V. BY PUBLICATION
REALTEC, LTD., a forsqign corporation Re: Dkt. Nos. 22, 23
organized under the lavas the British Virgin

Islands; ZAHRA GILAK, an individual;
HASSAN IRAN POUY; UNITED STATES
OF AMERICA,

Defendants.

The questions presented are (1) whethe Court has “minimal diversity”
jurisdiction over this action under the Feddmaérpleader Act, 28 \$.C. § 1335, where,
with the exception of the United States, altlod claimants to #hinterpleaded funds
appear to be aliens; and (@hether the Court shouldder service by publication on
defendants Gilak and Pouy. For the reasonfosh below, the Court orders Global to
show cause why the action shoulat be dismissed for lack efibject matter jurisdiction,
and denies the requests for service by puticavithout prejudice to bringing further
requests, if appropriate.
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I. BACKGROUND
This statutory interpleader case was filedOctober 5, 2012 b@lobal Discoveries,
Ltd. against defendants United States, Realttd., Zahra Gilak, and Hassan Iran Pouy
requesting that defendants be ordered topigad and litigate their competing claims to
the funds from a tax sale. Dkt. Nos. 1, On March 14, 2013, éhCourt ordered Global

to show cause why this actishould not be dismissed fadk of federal subject matter

jurisdiction and failure to depoghe interpleaded fundsto the registry of the Court. DKki.

No. 11. On April 11, 2013, @bal timely filed a status report, requesting leave to file an

amended complaint to plead jurisdictional facts, and additional time to complete ser

Dkt. No. 15. On April 19, 201,3he Court issued an ordendiing the prior order to show

cause satisfied, extending the time for servigl @0 days from the date of the order, and

setting a deadline of April 26, 2013 for Globalfile an amendedomplaint and deposit
the interpleaded fundstmthe registry of the Court. DKNo. 16. Global timely filed its
First Amended Complaint areeposited the interpleadéahds. Dkt. No. 17.

On July 23, 2013, @Gbal filed a case management report regarding the status o
service, as ordered by the Court. Dkt. No. T8@e report states th&lobal has served th¢

United States but has been uleaio serve any of the remaining defendants, and reque

that the Court extenithe time for serviceld. According to the rept Global has retained

a registered process server who is in process of serving Reaigtish Virgin Islands
corporation, and it is estimated that complgtservice might take dsng as six months.
Dkt. Nos. 17 1 3; 19 § 4. In addition, ortyJBO, 2013, Global fileégpplications requestin
that the Court authorize service by publicattondefendants Gilak and Pouy. Dkt. Nos
22-23.

Global reports that its attertgpto serve Gilak while she wan custody at the Feder

Correctional Institution in Dublin, California, and later at the Contra Costa County W

County Detention Facility whilen “immigration hold” werainsuccessful. Dkt. No. 22-1

19 41-46. Global believes that Gilak “hagbeleported to her country of origin, the

Republic of Iran” and has be@amable to obtain any furér information regarding her
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current address or whereabould. 1 47-51. Global has asked the U.S. Attorney’s Office

for assistance in ascertaining where Gilas deported to, and is awaiting further
information from them.ld. { 48.

With respect to defendanbRy, Global reports that Pouy “is and always has bee
resident of the Republic of Iran, has nekesided in the United States, owns no real
property in California, and has contacts with California.” DkNos. 17 § 5; 23-2 at 2.
Global has located no address Rouy, and believes that hesigkes in the tribal areas of
the Republic of Iran with no direct mail sex® from/through the Uratd States. Dkt. No.
23-2 at 2. The declarati@ubmitted by Global's counsel eapis that, since December
2012, Global has been in commeation with an attorney iReno, Nevada, who indicate

that he expected to obtain a specific Powekttdrney to act on behatf Pouy and file a

responsive pleading in this case. Dkt. No. ZBf#46-60. As of July 31, 2013, the attorney

had not informed Global that he was authoritecepresent Pouy. Gbal asserts that the
Republic of Iran is not a signatory teethilague Service Convention treaty, and that
publication is the only possible means afvsge on Pouy. Dkt. No. 23-2 at 3.

On July 31, 2013, #nCourt held a further case mgeanent conference. The Cout
took Global’s applications for service by publiion under submissioand indicated that
it has renewed concerns regarding the lackubfect matter jurisdiction in this case.

II. DISCUSSION
A.  Subject Matter Jurisdiction

Global brings this case under the Fedaredrpleader Act, 28 U.S.C. § 1335. Dkt.
No. 17 7 1. Title 28 U.S.C. B335 requires that “two or mocd the adverse claimants to
the interpleaded funds be ‘ofvdirse citizenship as definedsaction 1332 of this title.”
Morongo Band of Mission Indians @alifornia State Bdof Equalization858 F.2d 1376,
1381 (9th Cir. 1988) (apting 28 U.S.C. 8§ 1335(a)(1)). &mequisite “minimal diversity”
in a statutory interpleader action dependshencitizenship of defedants who have been
served.Cripps v. Life Ins. Co. of N. Ap@80 F.2d 1261, 126@th Cir. 1992)see also

Kent v. N. California Reg’l Office of Am. Friends Serv. Cod®i7 F.2d 13251327 (9th
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Cir. 1974) (“The United States, for the purposemtdrpleader statute, is not a citizen of

any state.”)

The complaint in this case alleges that minimal diversity of citizenship exists bécause

“claimants GILAK, REALTEC,and IRAN POUY are diverse.” Dkt. No. 17 8. The

complaint further alleges th&ealtec is a “corporation ganized and existing under the
laws of the British Virgin Islands,” with its principal place of business in the British Vi
Islands, Pouy is “[A] a citizen dhe Islamic Republic of Iramnd [B] a resident of Tehra
Iran,” and Gilak “is a citizen and relnt of the State of California.ld. § 3-5. However

as acknowledged by Global in its status report at the case management conference

information that Gilak has now been deportedaatis that she is not a U.S. citizen. Dkt.

No. 22-1 {1 47-51. As a resuttappears that all of theasmants (aside from the United

rgin

=)

the

States) are aliens, and, therefore, the Coughtmot have had subject matter jurisdiction at

the time this litigation was initiatedSee Grupo Dataflux v.tlas Global Grp., L.B.541

U.S. 567, 571 (2004) (challenges to diversitysgliction are measured against the state of

facts that existed at the time the action was filBdysound Ltd. vUnited Coconut
Chemicals, InG.878 F.2d 290, 294 (9th Cir. 19809Diversity jurisdiction does not

encompass foreign plaintif®iing foreign defendants.”).

Even assuming for the purposes of the amguinthat Gilak was lawfully admitted as

a permanent resident at the time of filing of this action, she would still be treated as

alien for the purposes of determining whettier Court has diversity jurisdiction in this

case.See, e.g., Shovlin v. CareleB®. 12-cv-1120 PJH (JCS), 2013 WL 3354544, at 17

(N.D. Cal. June 26, 2013) (mbversity jurisdiction where pintiff was a citizen of the
United Kingdom residing in Gbago and defedants were all citizens of the United
Kingdom);Van Der Steen v. Sygen Int'l, PL@54 F. Supp. 2d 93932, 936-37 (N.D.
Cal. 2006) (no diversity jusdiction over a suit betwegataintiff, a citizen of the
Netherlands and a permanent residenhal@miciled in California, and two alien
corporations). Accordingly, it appears that thare no adverse claimants in this case ti

are of diverse citizenship as required to legth minimal diversity jurisdiction under 28
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U.S.C. 8§ 1335(a)(1).

By September 4, 2013, Global must showsgain writing why this action should n
be dismissed for lack of subject matter jurisdiction.
B. Global's Requests for Service by Publication

Global seeks an order directing thatvsee be effected on Gilak and Pouy by
publication in the Contra Costa Times, a newspaf general circulation, published in t
Counties of Contra Costa and Alameda, Califorrdkt. Nos. 22-2 at 2; 23-2 at 2. This
request is based on Federal Rofle€€ivil Procedure 4(e)(1) and California Code of Civil
Procedure § 415.50 as to both defendamis, i@ addition, on Faeral Rule of Civil
Procedure 4(f)(3as to Pouy.ld. Global asserts that publication in the Contra Costa T
is most likely to give actual notice of thengency of this actioto both Gilak and Pouy

because “it is published in tloeunty where the tasold real property was located.” DKkt.

Nos. 22-1 at 10; 23-1 at 14. Additionalfylobal asserts that the Contra Costa Times i$

published in the county “where GILAK rel&d before her arrest, and where GILAK wa
last held in custody with the United States.Dkt. No. 22-1 at 10.

On this record, the Court is not inadith to direct sefiee by publication on
defendants Gilak and Pouy for several reaséinst, it would be prdent in light of the
potential lack of subject matter jurisdictiomdefer ruling on Glolda applications for
service by publication untihe jurisdictional issubas been resolved.

Second, the applications rely on Fedé&tale of Civil Procedure 4(e)(1), which
provides for methods of service “in a judiciastict of the United States,” and, therefors¢
does not apply to service on Gilak and Pouy\ale not in the United States, based on
most recent informatioprovided by Global Fed. R. Civ. P. 4(e).

Third, Global has not addressed the agpion of 28 U.S.C. § 2361 (providing for
nationwide service of processtime United States in statuyanterpleader actions). Whe
the defendants cannot be found or are datthe United Statespurts have permitted
constructive service under 283JC. 8§ 1655 (providing thathe court may order the

absent defendant to appear or plead by a dagicerftf] Such ordeshall be served on th
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absent defendant personally if practicalblberever found, and s upon the person or
persons in possession or chaofsuch property, if any. Where personal service is not
practicable, the order shall be published as the court may direct, not less than once
for six consecutive weeks.”See, e.glJ). S. v. Swan’s Estatd41 F.2d 1082, 1085 (5th
Cir. 1971);Fid. & Guar. Life Ins. Co. v. Freemaf4 F. Supp. 2d8®, 691 (D. Md. 2000);
Bache Halsey Stuart Sl Inc. v. Garmaises19 F. Supp. 682, 686 (S.D.N.Y. 198df);
A/S Krediit Pank vChase Manhattan Bank55 F. Supp. 387 (S.D.N.Y. 1957)
(permitting service under 8§ 1655 on interpleadeténdants outsidée United States but
noting that “the whole procedure providedthg Section [§ 1655] igredicated on the

absence of the defendamdsbe served from the jurisdiction, and mere absence in itsel

not sufficient to show that paemsal service is impractical.”gccordSan Rafael Compania

Naviera, S. A. v. Am. Smelting & Ref. (327 F.2d 581, 587-8®th Cir. 1964). Any
further application by Global to permit sex® by publication under 28 U.S.C. 8§ 1655 m
be accompanied by a declaration setting fatits demonstrating that personal service

the defendants is not practicable.

Fourth, the publication in éhContra Costa Times is not likely to give actual notice

of the pendency of this actida either Gilak or Pouy. Aan initial matter, at the case
management conference Global acknowledgedhieastatement in its applications that
Contra Costa Times is “published in theinty where the tax sold real property was
located” is erroneous, and that the n@a&perty was located in Sonoma Coun8geDkt.
Nos. 17 § 10; 22-1 1 8; 23-1 8. Moreover, it is not clear how a publication solely ir

Sonoma County would be likely to provide adtoatice to a defendant who lives in Iran

SeeMullane v. Cent. Hanover Bank & Trust €839 U.S. 306, 314 (1950) (due process

requires “notice reasonably calculated, undletha circumstances, tapprise interested
parties of the pendency of the action andrafthem an opportunity to present their
objections. . . . The means employed must lod s13 one desirous of actually informing
the absentee might reasonably adopt to aptiesmit.” (citations omitted)). Any further

application by Global to peritrservice by publication on g must address whether the|
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Court should order service by publicatioriranian and/or international publications.

Additionally, to the extenGlobal also requests an order permitting service on P
via attorney Franke, any such request mudidsed on facts showing that such service
reasonably calculated to give adtnatice of the case to Pousee Forum Fin. Grp., LLC
v. President, Fellows of Harvard CqIlL99 F.R.D. 22, 24-25 (IMe. 2001) (authorizing

service on defendant who resided in Rubgigervice upon New York attorney given

defendant’s efforts to evade see/in Russia, and attorney'scent acceptance of service

on defendant’s behalf in caakso involving defendant’s buness dealings in Russia);
Madu, Edozie & Madu, P.C. v. SocketWorks Ltd. Nig&&b F.R.D. 106, 116 (S.D.N.Y.
2010) (“District courts have not authorizeérvice on a lawyer unless there has been
adequate communication between theifgn defendant and the lawyer.”).

With respect to Gilak, Global indicatedatht is in communication with the U.S.
Attorney’s office to ascertaitne location to which Gilak was deported. It is thus
appropriate for the Court to defer its decisiorttua merits of Global’s application to dire
service on Gilak by publication.

Accordingly, the Court denies Global’'s@igations for service by publication on
Pouy and Gilak without prejudice to bringifigther requests, if appropriate.

C. Time for Service

The time limit for service under Federal RoleCivil Procedure 4(m) does not app
to service in a foreign countonder Rule 4(f). Fed. R. Civ. P. 4(m). Because all of th¢
defendants who currently remain to be serygekar to be outside of the United States,
not necessary to extd the time for seige at this time.

I
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D. Further Case Managenent Conference

A further cae manageent confeence will be held onOctober 302013 at 1000
a.m. inCourtroomA, 15th Fbor, U.S. Dstrict Cout, 450 Gotlen Gate Aenue, San
Francigo, Califomia. The paies musfile a jointcase managment staément by @tober
23, 20B.

IT IS SO RDERED.

Date: Augus 13, 2013

Natnanael M.Cousins
United StatedagistrateJudge
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