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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

MICHAEL LEJENDER, No. C 12-05450 Sl

Plaintiff, ORDER GRANTING DEFENDANTS'’
MOTION FOR SUMMARY JUDGMENT

V.

CITY AND COUNTY OF SAN FRANCISCO,
et al.,

Defendants.

Plaintiff Michael LeJender has filed suit agditise City and County of San Francisco,
employer, and Maxwell Chikere, the directorhid division. LeJender alleges that defendants |
unlawfully discriminated against, retaliated agaiasi] harassed him in violation of Title VII of th
Civil Rights ACt of 1964, 42 U.S.C. § 1981, and aifornia Fair Employment and Housing A
(FEHA). On December 13, 2013, defendants moved for summary judgment on LeJender’s|
Docket No. 27. This motion came on for heatedore the Court on January 14, 2014. Docket
52. The Court has considered all of the arguments of counsel and the papers submitted, al

reasons explained below, GRANTS the defendants’ motion.

BACKGROUND
LeJender is an African American male employed by defendant, the City and County
Francisco, as a Porter at Laguna Honda Hospit&lf”) in San Francisco, California. LeJender |

been employed as a Porter at LHH since 1¥%dmplaint Y 6; LeJender Deposition (“Depo.”), pg.
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Defendant Maxwell Chikere has been Directden¥ironmental Services at LHH since 2002. Chik
Decl. | 3.

LeJender alleges that while under the general supervision of Chikere he has been sul

ere

ject

a pattern of continuing, unlawful and discriminatergployment practices, including: a) unwarranted,

unrelenting, and close scrutiny; b) continuous $sreent; ¢) continuous undermining of his ability

perform his duties; d) unwarranted criticismjfase accusations; f) a refusal of communication

assaulting conduct; h) unwarranted attempts toghdis shift; I) unwarraatl and unjustified writef

ups; j) false accusation of abandonment of his o$tebruary 10, 2012; k)If® accusation of takin
an unauthorized break on February 10, 2012; and § &susations of the falgi&tion of his time ang
attendance records of February 10, 2012. ComgléntLeJender described the incidents giving
to these claims in his declaration and deposition testimony.

LeJender testified in his deposition that he was subject to unwarranted and unrelenting
by Chikere and Raymond Gaurin, a former Porteit L LeJender testified that Chikere watched |
at work and that Gaurin would tell Chikere exteing that LeJender did at work. LeJender Depo,
41. LeJender’s declaration stated that for over fifygEars, Gaurin and Cheke engaged in a patte
of false accusations against him that kept him under severe emotional distress because he W
to stay constantly aware of Gaurin who was addntpe direction of Chikere. LeJender Decl. | 2

LeJender also testified about an incident imolwline was subjected to unwarranted scrutiny

this incident Gaurin reported to Chikere thaflender called Gaurin a cockroach. LeJender Depa@.

42-43. LeJender testified that Chikere went to otimrkers and asked them about what LeJender

instead of talking to LeJender directly. He stateat he was not disciplined or written up for t

incident. Id. pg. 44. He could not recall when the incidesgppened but testified it occurred withinrt]:le

last five yearsld. LeJender further testified that he was né¢ &bthink of any other specific incide

of Gaurin watching him.d. pg 63. As to Chikere, LeJender testified in his deposition that Ch
watches Black employees more than other employegsestified that he did not know of any oth
incidents with other employees and that he did not know if Gaurin watched other empldy@es

66.
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Describing another incident of unwarranted aloge scrutiny, LeJender testified that wherj
was a member of the “wax crewtfie group of Porters assignedatax the floors, Chikere would ng
assign him special projects and instead would ask people who were not on the wald cpgw43.
LeJender stated that the wax crew members ardythmfirst people to gehe special projects by
that Chikere did not ask any member of the wax crew to do the special prdgbcfsgs. 43-45
LeJender testified that he knew that Chikere h&addsther people to do a special project, which
to wax the hallways at night during the graveyaridt gnior to the arrivalof the state inspector
because he saw the schedutk.pg. 45. LeJender testified he did knbw the seniority of the peop

who were asked to do the special projddt. He also did not know the date when this occuridd,

LeJender also stated in his declaration that he was continuously harassed by Chikere
result became so emotionally distraught that he has sought psychotherapy in order to cof

function and maintain his employment. LeJender Decl. 1 37-38. As to his claim of conf

he
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harassment, LeJender testified that Chikere did not give him credit for a job well done when ott

would tell Chikere that LeJender had done wetJender Depo. pg. 58. LeJender stated that he
not able to recall how many times this happened, any specific occurrences, or any specific pe
reported positive reviews of his workd. pg. 61.

As another example of continuous harassment by Chikere and as the basis for his clain
was subjected to false accusations of abandonment of his post, taking an unauthorized b
falsification of his time and attendance records ofdast, LeJender described an incident that occy

on February 10, 2012. LeJendembepgs. 33-34. On February 1@Jender was working overtini

at LHH and asked permission from his supervisor, Jose Lopez, to move hid.qag. 34. He was$

given permission by Lopez and when he was ratgrfrom moving his caine saw Chikere looking &
him. Id. at 35. LeJender was with another Pot@rold Dillard, when Chikere saw hind. The next

day LeJender learned that he was receiving a write-up for leaving to move hisl.cdreJendel

wa

pple

sth
eak
rrec

e

-4

attended a meeting regarding the February 10 incident, but he was not suspended or disciplined

for the incident.Id. pgs. 39-40; 79. LeJender cited the wipehe received after the February 10, 2

incident to support his claim of unwarrantatd unjustified write-ups and false accusatidis.pgs.

D12
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77;103-04. LeJender testified at his deposition that there was no reason that he felt the Felprua

incident was related to his rackel. pg. 65. LeJender stated that he felt that Chikere falsified the
and lied about the time reported on the form becausis ohce, but conceded that although he felt

way, there was no way that he could prove thatpg. 91.

forr

that

In his deposition, LeJender testified about a aothtion he had with Chikere as an exaniple

of when he was disciplined aHH. In this confrontation, LeJender asked Chikere why he was asgigne

to a particular shift and Chikere responded wittat LeJender described as a lame exclssgg. 29.

LeJender asked Chikere another question and Chikere responded once more; then LeJender w

away. Id. Chikere yelled at LeJender, close to hissf and was pulled away by two other managers.

Id. pgs. 29-30. LeJender could not remember the déte abnfrontation, but testified that he was

disciplined for the eventld. pg 30. LeJender also testified that every time that he asked C

not

hike

something Chikere was negative toward him and Chikere also rejected the ideas LeJender offer

improve the workplaceld. pgs. 41-42.

As to his claim that he was subjected t@atmuous undermining of his ability to perform

duties, LeJender testified that no particular incidents came to idiras. 68-69. But to the claim th

S

jt

he was subjected to unwarranted criticism, LeJended Chikere’s refusal to listen to suggestipns

LeJender provided about the workplatk.pg. 69. LeJender was not abléttimk of any specific idea

[72)

he suggested to Chikere or how many times he offered ideas, but testified that he felt Chikerg list:

to the ideas of other people motd. pgs. 69-70. Specifically, LeJender testified that Chikere list

to Jose Bonilla’s idas but could not rem#er exactly what Bonilla’s ideas weréd. pgs. 70-72

LeJender could not think of any specific incidenterehChikere criticized him directly, but testifi¢

that there were quite a few incidents when Chikere criticized him behind his lagigs. 72-73.
As to his claim that Chikere refused to prdpeommunicate with him, LeJender testified tl
Chikere is unresponsive when he brings issues up to him and again cited the yelling confron
had with Chikere.ld. pgs. 92-93.
Addressing his claim of assaulting conduct, LeJender cited the way Chikere looks at |
the work assignment he receivell. pg. 95. LeJender testified that he received heavier or

difficult assignments than other peopld. pg. 98. He stated that thgpervisors were responsible f
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the assignments and his supervisors at the time were Gloria, Olga, anddlulite then stated that

Chikere was responsible for the assignmelats LeJender testified that he felt that he was given t
assignments because of his race, but he did not know why he felt thad way. 99.

Regarding his claim of unwarranted attempts to change his shifts, LeJender testified that

10SE

Chil

changed the shift assignments andaeed all of the early wax crew shifts so that there were no Ignge

shifts beginning at 6:00 amd. pg. 101. After the change to thehedule, LeJender requested a 7:00

am start time instead of the 9:00 am diare he was assigned, but Chikere refudddpgs. 101-102

When LeJender subsequently took a different assignment, the wax crew began coming in at

the time that LeJenderguriously requestedld. pg. 102. When LeJender asked about it he wag tolc

that the reason for the change was “operational neéds.L.eJender could not remember the racg of

the employees who were members of the waxv with the 7:00 anshift start time. Id. pg. 103.
LeJender testified that there were no other incideingawarranted attempts to change his shift o
than Chikere’s refusal to change LeJender’s shift start time to 7:00dam.

LeJender maintains that these incidents givaoisés claims of discrimination, retaliation, a

her

hd

harassment in violation of Title VII, § 1981, and FEHA. LeJender filed an administrative charge

discrimination with the Equal Employment Opponity Commission and the California Departmen

Fair Employment and Housing on June 5, 2012. CaimipY 15; Complaint Ex. 1. The Californ

| of

Ia

Department of Fair Employment and Housing issuegender a notice of right to sue on June 7, 2012

and the United States Department of JusticeesfieJender a notice of right to sue on August 3, 2

Complaint 1 15; Complaint Exs. 2-3. The presant was filed on October 22, 2012. Docket No|

On January 11, 2013, the Court issued dearelating this case and 12-cv-4950C8llard v. City and
County of San Francisco, et aDocket No. 11. Defendants filed this motion for summary judgr

on December 13, 2013 and hearing on this motisoheduled for January 17, 2014. Docket No.

LEGAL STANDARD
Summary judgment is proper if the pleadings, the discovery and disclosure materials on
any affidavits show that there is no genuine issue asy material fact and that the movant is enti

to judgment as a matter of laBeeFed. R. Civ. P. 56(a). The mog party bears the initial burden

D12,
1.

nen

27.

file,
led

pf




United States District Court
For the Northern District of California

© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

demonstrating the absence of agiee issue of material facCelotex Corp. v. Catretd77 U.S. 317

323 (1986). The moving party, howasyhas no burden to disprovetters on which the non-moving

party will have the burden of proof at trial. Timeving party need only demonstrate to the Court

there is an absence of evidence to support the non-moving party’daase325.

that

Once the moving party has met its burden, the lmustiéts to the non-moving party to “set qut

‘specific facts showing a genuine issue for triald’ at 324 (quoting then Fed. R. Civ. P. 56(e)).

To

carry this burden, the non-moving party must “do more than simply show that there i so

metaphysical doubt as to the material factddtsushita Elec. Indus. Co., Ltd. v. Zenith Radio Carp.

475 U.S. 574, 586 (1986). “The mere existence oirdiléa of evidence . . . Vit be insufficient; thereg

must be evidence on which the jury could reasonably find for the [non-moving paktydérson v

Liberty Lobby, Inc.477 U.S. 242, 252 (1986).

In deciding a summary judgment motion, the Conutst view the evidence in the light mgst

favorable to the non-moving party and draw all justifiable inferences in its fakbrat 255.

“Credibility determinations, the weighing of the evidence, and the drawing of legitimate inferences fr

the facts are jury functions, not those of a judgeruling on a motion for summary judgmentd.

However, conclusory, speculative testimony in affidavits and moving papers is insufficient t
genuine issues of fact addfeat summary judgmerithornhill Publ'g Co., Inc. v. GTE Corgb94 F.2d
730, 738 (9th Cir. 1979). The evidence the partieeptaaust be admissible. Fed. R. Civ. P. 56

DISCUSSION
l. Statute of Limitations for LeJender’'s § 1981 Claims

Defendants assert that because LeJenddrtfiie suit on October 22, 2012, § 1981 claims

C)).

for

conduct occurring prior to October 22, 2008 are time-barred by a four-year statute of limifatio

Motion pg. 4. Plaintiff states that he makes raaralfor conduct that occurred prior to October

P2,

2008. Opposition pg. 11. Section 1981 of the Civil Rights Act of 1866 provides that “[a]ll pg¢rso

within the jurisdiction of the United States shall hthesame right in every State and Territory to m
and enforce contracts . . . as is enjoyed by wdititeens.” 42 U.S.C. § 1981(a). Although § 1981 d

not contain a statute of limitations, in 1990, Cosgrenacted a four-year statute of limitations

fake
pes

for
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causes of action arising under an Act of Cosgenacted after December 1, 1990. 28 U.S.C. § 1

The Supreme Court has since held that claims brought under § 1981, as amended by the Ci
Act of 1991, arise under the 1991 Act, and thus are subject to the four-year statute of limilaties
V. R.R. Donnelley & Sons C&41 U.S. 369, 382-83 (2004). Accordingly, Dillard’s § 1981 claim

the present case are limited to those that are based on occurrences orOut@itar22, 2008.

. Discrimination Claims

65¢
il R

U7

S in

LeJender’s first, fourth, and fifth claims alletipat defendants unlawfully discriminated against

him on account of his race and color in violation of Title VII, § 1981, and FEHA, respectively.
Title VII prohibits employers from discriminaig against individuals on the basis of race
§ 1981 similarly prohibits discrimination in the “benefits, privileges, terms and condition

employment. Surrell v. California Water Service C&18 F.3d 1097, 1103 (9th Cir. 2008)When

and

analyzing 8§ 1981 claims, we apply the same legal principles as those applicable in a Title V:LI” (oF:

Id. (citing Fonseca v. Sysco Food Servs. of Ariz.,18¢4 F.3d 840, 850 (9th Cir. 2004)) (inter
quotation mark omitted). Like Title VIl and1®81, California’s anti-discrimination provision ung
FEHA makes it unlawful for employers to engagspecified types of discrimination, including tho
based on raceJones v. Lodge at Torrey Pines PartnersHip Cal. 4th 1158, 1161 (Cal. 2008).

The burden-shifting framework establisheicDonnell Douglas Corp. v. Grepfl1 U.S. 792

al
er

Se

(1973), is applicable to Title VII, § 1981, and atsi alleging discrimination under FEHA. Under {he

McDonnell Dougladramework, a plaintiff must first prova prima facie case of discrimination

DY

establishing: (1) he or she is a member of a predediss; (2) he or she was qualified for the position;

(3) he or she suffered an adverse employment action; and (4) some other circumstance
discriminatory motive See Zeinali v. Raytheon C636 F.3d 544, 552 (9th Cir. 201GQuz v. Bechte
Nat. Inc, 24 Cal. 4th 317, 354 (Cal. 2000).

Once the plaintiff has established a prima faeige, the burden then shifts to the employsd
respond with a legitimate, nondiscriminatory reason for its acti®es.Reeves v. Sanderson Plumk
Products, Inc.530 U.S. 133, 142 (2000). If the employer mégtsburden, the plaintiff must establi

that the employer’s articulated reasons were “gteta a cover-up for unlawful discrimination. TH
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plaintiff may do so by providing “specific, substatitidirect or circumstantial evidence of prete
Godwin v. Hunt Wesson, Ind.50 F.3d 1217, 1221 (9th Cir. 1998).

The Ninth Circuit defines adverse employment action “broadipriseca374 F.3d at 847. A
action that “materially affect[s] the compensation, terms, conditions, or privileges” of employr
an adverse employment actioDavis v. Team Elec. Cd20 F.3d 1080, 1089 (9th Cir. 2008) (citi
Chuang v. Board of Regent825 F.3d 1115, 1125-26 (9th Cir. 2000). Under FEHA, an ad
employment action is one that results in a material adverse change in the “compensation or
conditions, or privileges of employmeniGreen v. Statel2 Cal. 4th 254, 262 (200 Akers v. County
of San Diegp95 Cal. App. 4th 1441, 1455 (2002).

LeJender maintains that he has been subjected adverse employment actions, incly
unwarranted, unrelenting, and close scrutingdmtinuous harassment; ¢) continuous underminir
his ability to perform his duties; d) unwarrantedticism; e) false accusations; f) a refusal
communication; g) assaulting conduct; h) unwarraatempts to change hshift; I) unwarranted an
unjustified write-ups; j) false accusation of abandonment of his post on February 10, 2012;
accusation of taking an unauthorized break on W&erl10, 2012; and |) false accusations of
falsification of his time and attendance recafiBebruary 10, 2012. Opposition pg. 13. These allg
actions have compelled LeJender to seek and nrapggchotherapy, which he asserts has altere
terms and conditions of his employment. Defendargsge that none of the events LeJender challe
amount to an adverse employment action. Motion pg. 6.

The Court must determine whether those alleged actions “materially affect[ed] the compe
terms, conditions, or privileges” of LeJender’'s employm&avis 520 F.3d at 1089. As to his clair
of unwarranted scrutiny, LeJender has not provaledence that he suffered an adverse employr
action. The incidents LeJender described consdt€thikere and Gaurin watching him work, whi
he conceded did not result in any disciplinary action. LeJender Depo. pg. 44. LeJender test
Chikere did not assign him any special projects wieewas a member of the wax crew, presumg
to argue that he was barred frorsaat of promotion or to argue that the terms of his employment
altered.Id. pg. 43. However, LeJender also testified @takere did not ask any other members of

wax crew to take on any special projects, nortgicknow the seniority of the employees who W
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given the special projectsd. pgs. 43-45. While LeJender may have anticipated or expected th¢
of a special project, he has not presented any esédiendemonstrate that Chikere’s failure to ass
him a special project “materially affect[ed] themmensation, terms, conditions, or privileges” of
employment.Davis, 520 F.3d at 1089.

LeJender alleges he was subject to continuous harassment, testifying that Chikere did 1
him for a job well done. LeJendBepo. 58-61. However, LeJendails to provide the Court witf
evidence that any silence from Chikere regagd_eJender’s work quality constituted a mate
alteration to the compensation, terms, conditionprigileges of his employment. LeJender also ¢

the incident that occurred on February 10, 2012rasxample of continuous harassment by Chik

p Off
Bign

his

otc
L
rial

tes

ere.

Id. pgs. 33-34. However, LeJender testified in hgodéion that he was not suspended or disciplined

for the February 10 incident andlme&s not shown that the Februaryid€ident materially impacted h
employment.ld. pgs. 39-40. As an example of unwarrargeticism, LeJender testified that Chike
refused to listen to suggestions he offered aboptoving the workplace, but has not explaineg
provided evidence of how that alleged action maligraffected the terms of his employmefd. pgs.
69-73. Further, LeJender conceded in his deposition testimony that he was not disciplineg
incidents that he alleged constituted unwarrantedisg, false accusations, and falsification of his ti
and attendance recordd. pgs. 44; 39-40; 79; 30.

LeJender argues that the psychotherapy he has sought as a result of the alleged
obviously altered the terms and conditions of his employment. In support of his argument, L
citesKortan v. Cal. Youth Auth217 F.3d 1104 (9th Cir. 2000) aAdters 95 Cal. App. 4th 1441

presumably to argue constructive discharge. Neither case provides legal support for Le

S
re

or

for

nme

incit
pJel

Jent

position. InKortan, the Ninth Circuit reiterated the standéod constructive discharge claims, that a

“reasonable person would feel that the conditioihemployment have become intolerabl&drtan,
217 F.3d at 1112 (quotirigraper v. Cour Rochester, Ind47 F.3dl104, 1110 (9th Cir. 1998)). An
in Akers the California Court of Appeatated that to constitute an adverse employment action, tf
“must result in a substantial adverse changeardims and conditions of the plaintiff's employme
A change that is merely contrary to the eoyple’s interests or not to the employee’s liking

insufficient.” 95 Cal. App. 4th at 1455. LeJender has failed to provide evidence that any
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28

incidents he alleges resulted “in a substantial advenange in the terms and conditions of the |

his]

employment,” or that a “reasonable person woelkl that the conditions of [his] employment have

become intolerable.’Kortan, 217 F.3d at 11128kers 95 Cal. App. 4th at455. Even viewing the

evidence in the light most favorable to LeJentteg,non-moving party, there is insufficient evidemce

that the actions alleged by LeJender constitute an adverse employment action.

Additionally, LeJender has not provided the Gauith evidence of a discriminatory motiv

E.

See Zeinali636 F.3d at 55Z5uz 24 Cal. 4th at 354. In his deposition testimony LeJender repeated

conceded that he did not think the alleged actione Wwecause of his race. When asked if there

was

any reason he felt that the incident that occupreBebruary 10, 2012 was related to his race, LeJgnde

testified, “No.” LeJender Depo. pg. 65. Similarly, wizessked whether he felt an incident with Gayrin

was related to his race, LeJender testified, “Nd.’pg. 67. In response to the question of whether

was anything that made him fee though Chikere watched him because of his race, LeJender te

here

Stifie

“No.” Id. pg. 99. LeJender also testified that he fedt tie received harder assignments than qther

people because of his race, but stated “[W]hy deel that way? | don’t know. 1 just feel that way.

Id. Asto Chikere’s refusal to change his shifttdiare, LeJender testified that there was no reasor] tha

he felt it was because of his racil. pg. 101. To the extent that LeJender relies upon his

owr

declaration and the declarations of Harold Dillard and Kerwin Johnson as evidence of defgnda

discriminatory motive, the Court SUSTAINS defentia evidentiary objections to these declarati
as they lack personal knowledge or evidentiary foundasiea €.g.Dillard Decl. 14 (“Only African
American Blacks were subjected to such closatsty by Chikere.”); LeJender Decl. { 33 (“In fa

African American porters, although they constantlyceditheir complaints of racially discriminato

DNS

Ct,

ry

treatment by Chikere in job assignments and sdimggdear such complaints to Human Relationg or

Ramirez would be futile. . .”)Jjohnson Decl. § 3 (“On one occasion, Chikere made the comme

he would never hire black people.”)).

ht th

Accordingly, LeJender has failed to make a prima facie case of discrimination, and symm

judgment is GRANTED to defendants on the discrimoratlaims in the firsfourth, and fifth claimg

of LeJender’s complaint.
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1. Retaliation Claims

LeJender’s second and sixth claims allege defetisdataliated against him in violation of Tifle

VIl and FEHA. Title VII prohibits an employerdm discriminating against an employee for oppos

an unlawful employment practic®awson v. Entek Intern630 F.3d 928, 936 (9th Cir. 2011).

Similarly, “FEHA’s antiretaliation provision makesunlawful for an employer to ‘discharge, exp

ng

el

or otherwise discriminate agairesty persorbecause the person has opposed any practices forQidde

under this [Act] or because the person has filednaptaint, testified, or assisted in any proceeding

under this [Act].” Gov. Code, 8§ 12940 (8ada v. Robert F. Kennedy Medical Centé Cal. App.
4th 138, 157 (1997). Retaliation claims under Title VIl and FEHA follow the same burden-s

framework described iMcDonnell Douglas

niftir

To establish a prima facie case, the plaintiff must show: (1) involvement in protected 4ctiv

opposing an unlawful employment practice, (2) an adverse employment action, and (3) a ca

between the protected activity and the adverse ackogitag v. Ayers468 F.3d 528, 541 (9th Ci

isal

I

2006); Yanowitz v. L'Oreal USA Inc36 Cal. 4th 1028, 1042 (Cal. 2005). “A causal link can be

inferred from circumstantial evidence such astim@loyer’s knowledge of the protected activities and

the proximity in time between the protedtactivity and the adverse actioiawson 630 F.3d at 936,

Miller v. Department of Correction86 Cal. 4th 446, 472 (Cal. 2005pnce the plaintiff establishe
a prima facie case, the burden shifts to the emplkoyerovide evidence the adverse action was t3
for legitimate, non-distminatory reasonsRay v. Hendersqr217 F.3d 1234, 1240 (9th Cir. 200
If the employer provides legitimate, non-discriminatory reasons, the plaintiff must then sh
employer’s explanation is a pretext for impermissible discriminakibn.

Defendants argue that LeJender cannot makienafacie case of retaliation because he did
engage in a protected activity. Motion pg. 11. Rifficounters that he engaged in protected acti
by complaining about and protesting the actiomd@nduct against him for years. Opposition pg.

Protesting the actions of supervisors for their allageldtion of Title VIl is a protected activity, as

making informal complaints of such conduct to a superviRay, 217 F.3d at 1240 n.3. Under FEHA,

a protected action is the opposition of “any practices forbidden under this [Act] or because thg

has filed a complaint, testified, or asetsin any proceeding under this [Act]Y'anowitz 36 Cal. 4th
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at 1042. In his declaration, LeJender statedtibdias been continuously harassed by Chikere
though he continuously complained of such diseratory and retaliatory treatment. LeJender D

1 37. However, LeJender provides no additionalexwé to support his claims and contradicts

evel
ecl.

this

statement in his deposition testimony. LeJender tastHigt he complained to his union about Chikere,

but conceded that he did not make any complaints of racial discrimination, other than this lawsui

LHH or the City of San Francisco. LeJen®&po. pg. 106. And although LeJender testified thdt he

spoke up, he could not recall any particutmidents or what was actually going da. pg. 107.

On the present record before the Court, it does not appear that LeJender has showp th

engaged in a protected activity. And even if@ueirt were to proceed as though LeJender engaged i

a protected action, LeJender’s retaliation claims would still fail. The purpose of Title VII's| ant

retaliation provision is to bar employers from takamgions which “could have a deleterious effecton

the exercise of these rights by otherB&ssatino v. Johnson & Jolors Consumer Prods., In@212

F.3d 493, 506 (9th Cir. 2000). Similarly, the FEHAat@tion provision “serves the salutary purpgse

of encouraging open communication between employees and employers so that employers

can

voluntary steps to remedy FEHA violations, a resudt thill be achieved only if employees feel free

to make complaints without fear of retaliatiorMiller, 36 Cal. 4th at 475.

The Supreme Court has held that the antiretahgirovision of Title VII, unlike the substantiye

provision, “is not limited to discriminatory actionsttaffect the terms and conditions of employme
Thompson v. North American Stainless,, UB1 S.Ct. 863, 868 (2011). “Rather, Title VI
antiretaliation provision prohibits any employer action that well might have dissuaded a rea

worker from making or supporting a charge of discriminatidd.’{quotingBurlington, 548 U.S. at 68

50Nc¢

(internal quotation mark omitted). LeJender was not subject to a suspension without pay a

reassignment of duties, which have been considered adverse employment actions for Title VII rgtalie

claims. SeeBurlington 548 U.S. at 70. Nor was LeJender fifigain his employment, a typical adver

* “IT]he standard is tied to the challengethliatory act, not the underlying conduct that forms
the basis of the Title VII complaint. By focusing on the materiality of the challenged action gnd t
perspective of a reasonable person in the plaintiff's position” the standard will “screen ouf triv

conduct while effectively capturing those acts thatliely to dissuade employees from complain

or assisting in complaints about discriminatioBurlington N. & S.F.R. Co. v. Whjt848 U.S. 53, 69

(2006).
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employment action in retaliation cas&eelhompsonl31 S.Ct at 865. Although LeJender seen
think that Chikere’s refusal to change his shift start time from 9:00 am to 7:00 am constit
unwarranted attempt to change his shifessconceded in his deposition testimony #ikaof the shift
start times had changed, not just his persoaditsine. LeJender Depo. pgs. 101-102. While LeJe
might consider this an adverse employment actiomdsefailed to show the Court how this incidg
constituted a material alteration to the terms @mutlitions of his employment or how the changg
shift times “might have dissuaded a reasomalibrker from making or supporting a charge
discrimination.” Thompsonl31 S.Ct at 868. Similarly, LeJendestiked that he received heavier a
more difficult assignments than other people, presumably to argue that he suffered an

employment action in the assignment of his dutieslender Depo. pgs. 95-99. However, LeJende
not provided evidence of how these assignmentenmdy altered the terms and conditions of

employment or how a reasonable worker wouldehleen dissuaded from making a chargg
discrimination as a result of the assignme®ise Thompsoi31 S.Ct at 868. Taking all of LeJendg
allegations together they do not constitute “employer action that well might have dissuaded are
worker from making or supportiregcharge of discrimination.ld. Accordingly, LeJender has faile
to establish a prima facie case of retaliation under Title VII.

The standard for an adverse employmetiopacunder FEHA is whether the alleged actic
materially affected the “compensation or [injnes, conditions, or privileges of employmenGieen
42 Cal. 4th at 2628kers 95 Cal. App. 4th at 1455. As previously discussed with regard to LeJe
discrimination claims, he has presented evidencelikactions he alleged “materially affect[ed] 1

compensation, terms, conditions, or privilegediisfemployment and consequently has not shown

sto

ites

hdel
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he suffered an adverse employment actioavis 520 F.3d at 1089. Accordingly, his FEHA retaliatijon

claim must fail.

Summary judgment is GRANTED to defendants on LeJender’s second and sixth clg
retaliation.
I
I
I
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IV.  Harassment

LeJender’s third and seventh claims allege a hostile work environment, i.e., that defg
harassed him in violation of Title VIl and FEHA.0 establish a prima facie case for a hostile w
environment claim under Title VII, the plaintiff mugtow “(1) she was subjected to verbal or phys
conduct because of her race, (2) the conduct wasluaome, and (3) the conduct was sufficiently sey
or pervasive to alter the conditions of her employment and create an abusive work enviro
Manatt v. Bank of America, NB39 F.3d 792, 798 (9th Cir. 2003) (quotkang v. U. Lim Am., In¢|
296 F.3d 810, 817 (9th Cir. 2002)) (internal quotati@rks omitted). The “working environment my
both subjectively and objectively be perceived as abusi€edig v. M&O Agencies, Inc496 F.3d
1047, 1055 (9th Cir. 2007) (quotirkguller v. City of Oakland47 F.3d 1522, 1527 (9th Cir. 1995

(internal quotation mark omitted). “Objective hostilisydetermined by examining the totality of t

bNde
ork
ical
ere

TME

ISt

)
he

circumstances and whether a reasonable person with the same characteristics as the vic

im v

perceive the workplace as hostildd. The “conduct must be extreme to amount to a change in th

terms and conditions of employmentld. (citations omitted). Title VII hostile work environme
standards are also applicable to FEHA/lde, 38 Cal. 4th at 278-79.

Viewing the evidence in the light most favorable to LeJender, under Ninth Circuit precedg
conduct alleged was not sufficiently severe or pervasive to alter the conditions of his emplg
Indeed, the Ninth Circuit has held much stronger harassment claims insuff@geniortan217 F.3d

at 1110-11see alsdBrooks v. City of San Mate@29 F.3d 917, 927 (9th Cir. 2000). LeJender 1

have felt that the alleged incidents were harassingt tit not affect “a term, condition, or privilege

of his employment.See Brooks229 F.3d at 927. LeJender has not shown that the incidents g
were so severe and pervasive as to alter the conditions of his employment, and so he cann
prima facie showing of harassment. Summadgment is GRANTED to defendants on LeJend

third and seventh claims.

V. Municipal Liability
The Court need not reach the issue of mpaidiability because LeJender has failed to m

a prima facie case for his claims of discrimination, retaliation and harassment.
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CONCLUSION
LeJender has failed to present a prima facie case of discrimination under Title VII, 8§ ]
FEHA because he has not demonstrated that hewsgected to an adverse employment action no
he established defendants acted with discriminatartyve. None of the alleged actions taken agg
LeJender “materially affect[ed] the compensationmig conditions, or privileges” of his employme
and so do not amount to adverse employment actibasis 520 F.3d at 1089. For the same rea
LeJender has not made a prima facie showimgtafiation under FEHA. And LeJender has not shy

that he was subject to actions that would h&lissuaded a reasonable worker from making

supporting a charge of discrimination,” to makerena facie showing of retaliation under Title VI|I.

As to LeJender’s harassment claims, he hashmotis that the alleged conduct was sufficiently se
or pervasive to alter the conditions of his employment and therefore cannot establish a prir
showing under Title VII or FEHA. Accordinglgummary judgment is GRANTED to defendants

all of LeJender’s claims.

IT 1S SO ORDERED.

Dated: February 5, 2014 %/Lh\ w/ﬂ'ﬁ—-v‘-

SUSAN ILLSTON
UNITED STATES DISTRICT JUDGE
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