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Michele R. Stafford, Esqg. (SBN 172509)

Shivani Nanda, Esq. (SBN 253891)

SALTZMAN & JOHNSON LAW CORPORATION
44 Montgomery Street, Suite 2110

San Francisco, CA 94104

Telephone: (415) 882-7900

Facsimile: (415) 882-9287
mstafford@sjlawcorp.com
snanda@sjlawcorp.com

Attorneys for Plaintiffs

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICOF CALIFORNIA

NORTHERN CALIFORNIAGLAZIERS, | Case No.: C12-5536 EMC
ARCHITECTURAL METAL AND GLASS
WORKERS PENSION TRUST FUNIt SECOND AMENDED JUDGMENT
al., PURSUANT TO STIPULATION; and
[PROPOSED] ORDER THEREON
Plaintiffs,

V.

PINNACLE INSTALLATIONS, INC., a
California Corporation,

Defendant.
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IT IS HEREBY STIPULATED and AGREED (the “Stipulatiordr “Judgment) by and
between the parties hereto, that Judgment shall be entered in the within action in Riaantibfs
Northern California Glaziers, Architectural Metal and Glass Workersiéterisust Fundet al.
(“Plaintiffs” or “Trust Furds”) and against Defendamtinnacle Installationsinc., a Californig
corporation (“Defendant”), and/or alter egos and/or successor entitiedpassfol

1. Defendant is signatory to and bound by the terma wélid Collective Bargainin
Agreement with the Btrict Council No. 16 of the International Union of Painters and A
Trades and the Northern California Glass Management Assoc{dBiargaining Agreement”)The
Bargaining Agreement is still in full force and effect.
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2. Douglas Henry Whitsit{*Guarantor”) confirms that he is authorized to enter
this Stipulation on behalf of Defendant and confirms that he is personally guargriteeamount
due pursuant to the terms of this Stipulation. Guarantor further confirms thatcedssors i
interest, assignees, and affiliated entities (including, but not limited to, paretitesrcontrolling
companies), and any companies with which Defendant joins or merges, if alhylsth be boun

by the terms of this Stipulation as Guarantors. This shelide any additional entities in whi

Guarantor is an officer, owner or possesses atgntrolling ownership interesi.

Defendant/Guarantor and all such entities shall specifically consent to tinésGoarisdiction, in
writing, at the time of any assigient, affiliation or purchase, as well tasall other terms hereir
Defendant/Guarantor hereby also consents to the use of a Magistrate Judge andaal)
proceedings, including, but not limited to the entry of Judgment herein.

3. Defendant has become indebted to the Trust Funds as follows:

First Amended Stipulated Judgment*
Conditional amount dud-{rst Amended $155,269.21
Judgment):
Principal payments: (-$128,934.97

Conditional balance remaining due $26,334.24

on First Amended Judgment:

Additional 5% Interest on Conditional balanc $425.98
(9/30/14-1/26/15):
Conditionallywaived LDs First Amended $268,254.23
Judgment) (condition not met):
Attorneys’ fees&/7/14 — 1/25/15 $5,784.00
Costs 8/7/14 — 1/25/1B $300.00

Subtotal (First Amended Judgment $301,098.45

balance):

Additional Contributions Due
Unpaid 8/14 contributions: $54,468.87
20% LDson 8/14 contributions: $10,893.77
5% Interesbn 8/14 contributions $872.82
(10/1/14-1/26/15):
Unpaid 9/14 contributiobalance: $28,568.59

! This is the balance currently remaining due on the September 9, 2014 First Amenaeehiudg
Pursuant to Stipulation between the parties
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20%LDs on 9/14 contributions ($48,568.59 $9,713.72
reported):
5% Interesbn 9/14 contributions $336.26
(11/1/14-1/26/15):
Unpaid 10/14 contributions: $59,896.73
20% LDs on 10/14 contributions: $11,979.35
5% Interest on 10/14 contributions $459.76
(12/1/14-1/26/15):
Subtotal (Additional Contributions Due): $177,189.87
Amounts due per audit (5/1/113/31/14)
Contribution underpayments: $382.16
Liquidated damages: $150.00
Interest: $11.92
Improper (refundable) payments: (-$26.40)
Subtotal (Amounts due per audit): $517.68
SECOND AMENDED JUDGMENT
TOTAL: $478,806.0C

4, DefendaniGuarantor shall conditionally pay the amount of$177,814.93
representing all of the above amounts, less liquidated damages in the an®800,601.07This
conditional waiver isexpresslyconditioned upon Trustee approval following timely complia
with all of the terms of this Stipulatioas follows:

@) Beginning onJanuary 31, 2015 and on or before the last businelss of

each monththereafter for a period of twelve (12) months, through and incluDecember 31
2015, Defendant/Guarantshall pay to Plaintiffs the amount $15,222.0Qper month;

(b) Payments may be made by joint check, to be endorsed by Defendant
submission. Payments made by joint check may be applied toward Defendant’s ratiptiéged
payment provided that the issuer of the joint check is not requesting a release ngexXonahsg
payment. Joint check payments in which a release is requested may not be applied
Defendant’s monthly stipulated payment, but shall be deducted from the total Hadavesk unde
this Stipulation provided the payment is for contributions included in this Stipulation;

(c) DefendaniGuarantoishall have the right to increase the monthly paymer
any time and there is no penalty for prepayment;

(d) Payments shall be applied first to unpaid interest and then to
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principal. The unpaid principal balance shall bear interest from January 27, P@ibrate of %
per annum in accordance with the Bargaining Agreement and Plaintiffs’ Triestrgnts;
(e) Checks shall be made payable to Ehstrict Council 16 Northern Gdornia

Trust Funds and delivered on or before each due datditthele R. Stafford Esg. at Saltzman

Johnson Law Corporation, 44 Montgomery Street, Suite 2110, San Francisco, California 91

to such other address msy be specified by Plaintiffs;
() Plaintiffs may require that Defendant pay electronically by wire transfer
(g) At the time that Defendat@uarantormakesthe twelfth (12" stipulated
payment, Defendaf@uarantomay submit a written request for waivertbér liquidated damage
directed to the Board of Trustees, but sent to Saltzman and Johnson Law Corporatitbrein
twelfth (12") payment. Such waiver will not be considered until and unless all other amou

paid in full and Defendant’s account iherwise current;

.
1104

ith

nts a

(h) Prior to the last payment pursuant to this Stipulation, Plaintiffs shall gdvise

DefendaniGuarantoiin writing, byfirst classmail andemail asto the final amount due, includin

g

additional interest and all additional attorneys’ feed eosts incurred by Plaintiffs in connection

with the collection and allocation of the amounts owed to Plaintiffs under this Stypulati

DefendaniGuarantorshall pay all additional interest, attorneys’ fees and costs regardlg
whether or not Defendanlefauls herein. Any additional amounts due pursuant to the provig

hereunder shall also be paid in full with the final stipulated payment dideeocember 312016;

and
) Failure to comply with any of the above terms shall constitute a default
obligations under this Stipulation and the provision§ tf shall apply.

5. In the event that any check is not timely submitted or fails to clear the bars
unable to be negotiated for any reason for which Defef@aatantoris responsible, Defendal
shall be considered to be in default of the Judgment entered. If this occurs, Planatifimake g
written demand to Defendd@uarantor by first class mail and emaito cure said defaulvithin

seven (7) days of the date of the notice from Plaintiffs. If caused by a failed check, default W
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only be cured by the issuance of a replacernashier's checkdelivered to Saltzman and Johnson

Law Corporation within the seven (7) day cure period. If Deferi@amtrantorelect to cure sai

d

default, and Plaiiffs elect to accept future paymen#dl such future payments shall be madg by

cashier’s checlat Plaintiffs’ requestin the event default is n@ured, all amounts remaining due

hereunder shall be due and payable on demand by Plaintiffs.

6. Beginning with contributions due for hours worked by Defendant’'s emplo
during the month obecembef014, and for every month thereafter until this Judgment is sati
Defendant shall remain current in reporting and payment of contributions due to Plaintiffg
unde the current Collective Bargaining Agreement and under all subsequentti@elBargaining
Agreements, if any, and the E&arations of Trust as amendedihe Collective Bargainin

Agreement and Trust Agreements provide that all benefit contributions are due onrerthe

yees

sfied

fo

fifteenth (15th) day of the month following the month in which hours were worked and ar

delinquent if noteceived by the last business day of that month.

Until this judgment is satisfiedefendant shalsubmit all monthly contributi on reports

and paymentsdirectly to Saltzman and Johnson Law Corporation The reports and payments

shall bedelivered to Michele R. Stafford, Esat Saltzman &Johnson Law Corporation, 44

Montgomery Street, Suite 2110, San Francisco, California 94104, or to such other addrag

be specified by Plaintiffdyy thelast businesday of each montiDefendanshall sendcopies ofits

contribution reports and pmentsto the Trust FundsPlaintiffs may require that Defendant pay

contributions electronically by wire transfeFailure by Defendant to timely submiturrent
contribution reports and payments a report of“no employees” if applicableshall constitu¢ a
default of the obligations und#his Stipulationand the provisions df 11 shall apply.

7. Beginning with the month oflanuary 2015, and for every month therea
Defendant shall fully disclose all jobs on which it isvorking by providing Plaintiffs w ith fully
completed job reports on the form attached hereto as Exhibit A. Upon request by Plai
Defendant shall also provide Plaintiffs with copies of Certified Payroll Repar any and al

Public Works jobs, or any other job for which CertifiegyPll Reports are require®efendant’s

-5-
SECOND AMENDED JUDGMENT PURSUANT TO STIPULATION
Case No.: C125536 EMC

PACLIENTS\GLACL\Pinnacle InstallationBleadingStipulations§Second Amended Stipulation.docx

fter,

ntiffs,




© 0 N o o A w N e

N N N N N N N NN P P PR R R R R B o
® ~N o ;N W N B O © 0 ~N o ;N W N R, O

Case3:12-cv-05536-EMC Document21l Filed02/11/15 Page6 of 11

updated monthly job reports and Certified Payroll Reports (if requested) shallieredieto

Michele R. Stafford, Escat Saltzman & Johnson Law Corporation, 44 Montgomery Street,

2110, San Francisco, California 94104, or to such other address as may be specifiediffy, loig

via facsimile to (415) 889287, or via email to compliance@sjlawcorp.conby thelast busines

day of each month.

This requirementemains in full force and effect regardless of whether or not Defenda

ongoing work, whether Defendant’s account with the Trust Funds is active, or wibefeadant i$

signatory to a Collective Bargaining Agreement with the Unifyrfor any reasonDefendant ha
no work to reporduring a given month, Defendant shall submit the job report form (Exhil
indicating that there are no current jobefendant’s first job report (regarding January 2015
jobs) is due on or beforeJanuary 31, 2015.

Failure by Defendant to timely submit fully completed monthly job reports and €di
Payroll Reportqif requested andpplicable) as described above shall constitute a default q
obligations under this Stipulation and the term§ @f shall apply.

8. Audit: Should the Trust Funds request a furthedit of Defendant’s payroll recor

Suite

int

A

nt ha

it A)

tif

Df the

s

in order to confirm proper reporting and payment of contributions pursuant to the Bargainir

Agreements, any failure by Defendant to comply with said requeltceimstitutea default of the

obligations under this Agreement, which Defendant shall have ten (10) days to cureckmhaf
written notice from Plaintiffs.

(@) In the event that amounts are found dudwtheraudit, Plaintiffs shall sen

a written demand to €endantby first class mail and emaifor payment in full of the amouan\
uding

found due in the audit, including a full copy of the audit report and any findings, inc
contributions, liquidated damages, interest and audit fees owed.

(b) Defendant will be provided with ten (10) days in which to review the g
and provide evidence to contest the findings. In the event that Defendant does not agree
total found due, Plaintiffs shall provide any additional information or clanéinatequested b

Defendant in writing within ten (10) days of the request therefor, or as soon as bbaposaible
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and Defendant’s time to respond to the audit report or comply with payment requg amahther
run from the time that Defendant reoes Plaintiffs’ response. Once the ten (10) day review p
expires, in the event that the audit is not contested, payment in full shall be delofeliehele R.
Staffordat the address provided above.

(© If the audit is contested, and Defendant provides documentation in sup

the dispute, Defendant shall be notified as to whether revisions will be made tadihelfa

revisions are not made, payment will be immediately due.
(d) If revisions are made to said audit as a result of the dispute, payment
of the revised amount shall be due within ten (10) days of Defendant’s receipt ofiskd f@lling.
(e) If Defendant is unable to make payment in full, Defendant may sub

written request to revise thitipulation modifying thepayment plan (by monthly amount and

payment term), to add the amounts found due in the audit t&tipislation subject to the term)s

herein. If theStipulationis so revised, Defendant shall execute Thed Amended Judgment or

Third Amendment to Judgment within ten (10) days of Plaintiffs’ preparatisawie.Failure to
execute the revised agreement shall constitute a default of the terms herein.

() Failure by Defendant to submit either payment in full or a request to a
amounts due to this Judgment within ten (10) days of the date due per the terms writteshab)
constitute a default of the obligations under this agreement. All amounts found due on au

immediately become part of this Judgment.
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9. Failure to comply withany of the aboveterms shall constitute a default of the

obligations under this Stipulation and the provision§ tf shall apply.

10. Any unpaid or latgaid contributions, together with 20% liquidated damages| and

5% per annum interest accrued on the contributions shadldded to and become a part of this

Judgment and subject to the terms herein. Plaintiffs reserve all righitdobavander the applicab

e

Bargaining Agreements and Declarations of Tafsthe Trust Funds for collection of current and

future contributions, and for any additional past contributions and related anmmirnitscluded

herein as may be determined by Plaintiffde dugursuant to employee timecards or paystubs, by

-7-
SECOND AMENDED JUDGMENT PURSUANT TO STIPULATION
Case No.: C125536 EMC

PACLIENTS\GLACL\Pinnacle InstallationBleadingStipulations§Second Amended Stipulation.docx




© 0 N o o A w N e

N N N N N N N NN P P PR R R R R B o
® ~N o ;N W N B O © 0 ~N o ;N W N R, O

Case3:12-cv-05536-EMC Document21l Filed02/11/15 Page8 of 11

audit, or other means, and the provisions of this agreement are in additi@to.|
DefendaniGuarantorspecifically waive the defense of the doctrmes judicataas to any suc
additional amounts determined as due
11. In the event that Defendd@uarantorfail to make any payment required herein
otherwise default on any diieir obligations as detailed in this Stipulation, and such default i
timely cured, the following will occur:
(@) The entire balance d#478,806.00 plus interest, but reduced by princi

payments received from Defendétiarantoyin addition to any unpaid contributions then due

20% liquidated damages ab#é per annum interest on the unpaid or-jaaed contributions, shall

be immediately due and payable, together with any attorneys’ fees asdrmsted during th
term of this Stipulation;

(b) A Writ of Execution may be obtained against Defentfamarantorwithout
further notice toDefendant/Guarantpiin the amount of the unpaid balance plus any addit
amounts due under the terms herein. Such Writ of Execution may be obtained sole
declaration bya duly authorized representative of Plaintiffs setting forth any paythergtofore
made by or on behalf of Defendant and the balance due and owing as of the date of default

(© DefendaniGuarantorwaive any notice of Entry of Judgment or of 4
Request fora Writ of Execution upon default, and expressly waive all rights to stay of exe
and appeal. The declaration or affidavit of a duly authorized representative offfRlamtto thg
balance due and owing as of the date of default shall be sufficieature the issuance of a Writ
Execution, without notice to Defendant/Guaransod

(d) DefendaniGuarantor shall pay all additional attorneys’ fees and c
incurred by Plaintiffs in connection with the collection and allocation of theuata owed by
DefendaniGuarantor to Plaintiffs under this Stipulation, whether or not a default occeis.her

12.  Any failure on the part of Plaintiffs to take any action against DeferGaiarantot
as provided herein in the event of any breach of the provisions of this Stipulation shall

deemed a waiver of any subsequent breach by Defd@demaintor of any provisions lean.
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13. The parties agree that any payments made pursuant to the terms of this Jg

shall be deemed to have been made in the ordinary course of business as provided under

Section 547(c)(2) and shall not be claimedd®fendaniGuarantoias a preference under 11 U.S.

Section 547 or otherwise.

14. Should any provision of this Stipulation be declared or determined by any cq
competent jurisdiction to be illegal, invalid, or unenforceable, the legalitliditya and
enforceability of the remaining parts, terms or provisions shall not be affectezbyhand sai
illegal, unenforceable or invalid part, term, or provision shall be deemed not to be pas
Stipulation.

15.  This Stipulation is limited to the agreement between the parties with respect
unpaid and delinquent contributions and related sums enumerated herein, owed byrDeds
Plaintiffs. This Stipulation does not in any manner relate to withdrawal lialoli#yns, if any

Defendant acknowledges thalaintiffs expressly reserve their right to pursue withdrawal lial]

hdgn
11 U

burt ¢

=

of tt

to ti

nda

ility

claims, if any, against Defendant and allitsfcontrol group members, as provided by Plaintiffs’

Plan Documents, Trust Agreements incorporated into their Bargaining Agreeraedapplicable

laws and regulations.

16. This Stipulation contains all of the terms agrdedoy the parties and no other

agreements have been made. Any changes to this Stipulation shall be effelstifentade in
writing and signed by all parties hereto.

17.  This Sipulation may be executed in any number of counterparts and by fac
each of which shall be deemed an original and all of which shall constitute thensémmaent.

18. DefendanGuarantorepresent and warrant thiey havehad the opportunity to b
or have been represented by counsel of their own choosing in connection with ettex
Stipulation under the terms and conditions set forth herein, that they have reagthai&ti with
care and are fully aware of and represent that they enteahiat8tipulation voluntarily and withol
duress.

111
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19. The parties agree that the Court shall retain jurisdiction of this matter until thi:

Judgment is satisfied.

Dated:February 10, 2015 PINNACLE INSTALLATIONS, INC.

By: IS/
Douglas HenryVhitsitt, CEO/RMO/President

Dated:February 10, 2015 DOUGLAS HENRY WHITSITT

By: IS/
Douglas Henry Whitsitt, Individually as
Guarantor

Dated:February 11, 2015 SALTZMAN & JOHNSON
LAW CORPORATION

By: IS/
Michele R. Stafford
Attorneys for Plaintiffs

IT IS SO ORDERED.
IT IS FURTHER ORDERED that the calendar in this matter is vacated, anthéh&ourt shall

retain jurisdiction over this matter.
Dated: 2lr , 2015

SECOND AMENDED JUDGMENT PURSUANT TO STIPULATION
Case No.: C125536 EMC
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EXHIBIT A
JOB REPORT FORM

Updated Job Reports shall be delivered to Saltzman & Johnson Law Corporation

by the last businesslay of each month

at 44 Montgomery Street, Suite 2110, San Francisco, California 94104,
via facsimile to(415) 882-9287, or via exail tocompliance@sjlawcorp.com

Employer Name: PINNACLE INSTALLATIONS, INC.

Report for the month of

, 20 Submitted by:

Project Name:

Project Address:

General Contractor:

General Contractor
Address:

General Contractor

Project Manager Name

Telephone #:

Project Manager Project Manager email
Telephone #: address:

Contract #: Contract Date:

Total Contract Value:

Work Start Date:

Work Completion Date:

Project Bond #:

Surety:

Project Name:

Project Address:

General Contractor:

General Contractor
Address:

General Contractor

Project Manager Name

Telephone #:

Project Manager Project Manager email
Telephone #: address:

Contract #: Contract Date:

Total Contract Value:

Work Start Date:

Work Completion Date:

Project Bond #:

Surety:

*** Attach additional sheets as necessary **

-1-
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19.  The parties agree that the Court shall retain jurisdiction of this matter until this
Judgment is satisfied. o
g \
1 f_’,\»‘" 1 .
Dated: January -, 2015 PINNACLE INSTA ATIONS INC.

i

emy }féltt CEO/RMO/President

?&bﬁ)dlf“\ [0
Dated; Japuary— , 2015 DOUYGLAS HENR

antor

#as Heny Witsitt, Individually as
i

Dated: January _, 2015 SALTZMAN & JOHNSON
LAW CORPORATION

By:

Michele R. Stafford
Attorneys for Plaintiffs
IT IS SO ORDERED.
IT IS FURTHER ORDERED that the calendar in this matter is vacated, and that the Court shall

retain jurisdiction over this matter.
Dated: , 2015

UNITED STATES DISTRICT COURT JUDGE
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