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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

Case No.: C-12-0559855C

. ORDER RE: EVIDENTIARY
Plaintiff, OBJECTIONS

SQUARE 1 BANK,

I_II\IECNRY LO, and ABSOLUTELY NEW,

Defendants.

Now pending before this Court is Plaintiff Square 1 Bank’s application foiohaittachmen
in the amount of $1,750,617.42 against Defendant Henry Lo. (Dkt. No. 36.) During the hear
Plaintiff's application, the parties stated that additional evidence may beagtpisupplement the
current record, but that it would be helpful if the Court were to rule on the partieshtaigie
objections prior to any submission of suppletaématerials. $ee Dkt. Nos. 48 & 50.) The Court
agrees The Court accordingly rules on the parties’ evidentiary objections as set out below

The Court notes at the outset that, given both parties’ numeodagplate objectionto
virtually every sentence and exhibit offered by opposing declarants, thisddeenot attempt to

address every objection. Instead, the Order addresses only those objectiorsethap edar
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particularly relevant to the underlying application or can be considered tqgatbeth. This

approach is partidarly appropriateince the vast majority of the parties’ evidentiary objections

not included within the opposition and reply briefs as required by the Local Rigebl.D. Cal. Civ,

are

L.R. 7-3(a) ("Any evidentiary and procedural objections to the motion must be contained within the

brief or memorandurt), (c) (“Any evidentiary and procedural objections to the opposition mus
contained within the reply brief or memorandum.”). Thus, ratherréjant the parties’ evidentiary
objections for noreompliance with the Local Rules, the Court will forgive the parties’ violatioml
address only particular objections, as described above.
DISCUSSION

A. Lo’s Objections to the Balakrishnan Declaration

Lo objects generally to marstatements in the declaration of Bala Balakrishnan on the ¢
that Balakrishnan lacks personal knowledge of the facts to which he testifie€oliteagrees in
part.

Balakrishnan states that he is the Senior Manager of OutForce LLC (‘iOetfas well as
the Interim Chief Executive Officer (Consulting) of Absolutely New, In&N]”). (Dkt. No. 37 1.
He further states that since May 2011 he has been “personally involved in the mediemadysis of

ANI’s books and records.” (Id. at 1 3.) Given Balakrishnggssmony as to hipersonal knowledge

of ANI's books and records, his testimony as to what documents he discovered withsrbabk's
and records is adnsible. See Fed. R. Evid. 602 & witness may testify to a matter only if evider
is introduced sufficient to support a finding that the witness has personal knowledgenattére
Evidence to prove personal knodtge may consist of the withesswntestimony?) Given his
personal knowledge, Balakrishnan’s statements that ANI “did not receive agfit’bleam Lo’s
alleged transactions are also admissib$ee, .g., Dkt. No. 37 1 10.) Lo fails to persuade the Cd

that this testimony is inadmigée under Rule 701, as Lo has not explained why Balakrishnan’s

review of ANI's books and records requirespécialized knowledge within the scope of Rule.702

Fed. R. Evid. 701(c). The bulk of Lo’s arguments go to the weight the Court should assign

Balakrishnan’s testimony, not the testimony’s admissibility.
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While Balakrishnan’s current position at ANI gives him personal knowledge aslte A
books and records, Balakrishnan’s declaration provides no basis for his personal knawledge
whetherthird-parties ever received the payments Lo was supposedly mal&egge.¢., Dkt. No. 37
1920 (“I learned in or about May 2012 that the City never received any of the funds or pifoces
the City Cashier's Checks.”33 (“I learned in or about May 2012 that the IRS never received a
the PayPal Payments or proceeds thereof.Rurther, to the extent Balakrishnan’s knowledge

regardng benefits to thirgbarties ishased on the assertions of outeofirt declarants, Balakrishna

2ds
ny of

N'S

statements orhe topic would be hearsay since the assertions are offered for their truth and they dc

not fall withinany exception to the hearsay rulgee Fed. R. Evid. 802.

For the same reasons, Balakrishnatégementss to whether ANI authorized Lo’s
transactionsre inadmissible to the extent those transactions occurred prior to Balakisshna
associatiorwith ANI. Balakrishnan provides no basis for his personal knowledge of ANI's act
before he became involved with ANI. Nor does he explain why ANI's books and recoutts w
reflect whether a particular transaction was authorized by ANI.

Lo also objects to the numerous checks attached to Balakrishnan’s declarationroariie
that the checks are not properly authenticated. Those objections are overrupedvidexd in
Federal Rule of Evidence 902(9), “[clommercial paper, a signature on it, atedl r@tecuments, to

the extent allowed by general commercial law,” are @ethenticating and require no extrinsic

evidence of authenticitySee also United Statesv. Pang, 362 F.3d 1187, 1192 (9th Cir. 2004) (“As

negotiable instrument, a check is a species of commercial paper, and therefauéhselficating.”);
In re Maui Indus. Loan & Fin. Co., Inc., 2013 WL 2897792, at *3 (D. Haw. June 13, 20('8he
checks . . . fall squarely within Rule 902(9; see also Fed. R. Evid. 1003 & duplicate is admissil]

to the same extent as the original unless a genuine question is raised aboutn#is aginenticity

ons

g

or the circumstances make it unfairadmit the duplicat®.. Further, Balakrishnan testifies that he is

“familiar” with Lo’s signature through his involvement with ANI, and testitiest the signatures o
the checks are Lo’s. (Dkt. No. 3BJ} seealso Fed.R. Evid. 901(b)(2) (statinthat a document ca
be authenticated by “[n]Jonexpert opinion as to the genuineness of handwriting, based ulpoTtyf

not acquired for purposes of the litigation”). However, Balakrishnan provides narsiestimony g
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to the handwriting on at least some of the checks that note that the check was “not agguh&br

purpose.” $ee Dkt. No. 36  9.) Thus, the checks are inadmissible to the extent they are offered t

show that the handwritten notes the checkwerewritten by Lg they are, howear, admissible to
show that the notations exist.

Finally, Paragraph 15 of the Balakrishnan declaration is inadmissible datdments there|n
are based on hearsay. Specifically, Balakrishnan testifies as to what WegtlsdtdrANI CEO

Richard Donat and OutForce Accountant Subhash Tibrewal regarding ANI's Mdedjs account and

IRS notices. Because those statemeitisth Wells Fargo’s assertions to Donat and Tibrewal ag well

as Donat’s and Tibrewal's subsequent re-telling of those assertionkkoi&manr—are made by
out-of-court declarants and are offered by Balakrishnan for their truth, tmet#s constitute
inadmissible hearsay not covereddny exception.
B. Square 1's Objections to Lo’s Declaration

While Square 1's objections to Ladeclaration rely almost entirely on boilerplate recitatipns
of the Federal Rules of Evidence, Square 1 appears to assert in its reply blieTsthiaclaration is
inadmissible because, among other things, “Lo makes conclusory and generiergatbatANI

approved or was aware of his transactions, but he does not present a single docureng sing!

D

statement by ANI personnel, demonstrating that ANI actually approved dng whnsactions
involving Misdirected ANI Funds.” (Dkt. No. 49 at 10-11.) This objection is overruled. To the
extent Lo’s testimony is “conclusory” or “generic,” those qualities would go tevéight given to hjs
testimony, not its admissibility. The same is true for the asserted lack ofiexiderroborating his
testimony.
Further, Lo’s statements throughout his declaration as to what ANI or ANI

employees/management/representativshim are not hearsay; rathtrey are statements of an
opposing party.See Fed. R. Evid. 801(d)(2). Although ANI is actually La@&s-defendant in this sulit,

Square 1’'s quasientract claim underlying its application for writ of attachment is brought ire@hc

ANI. In other words, for purposes of Square 1's quasitract claim underlying its application, L¢’s

“opposing party” is All.
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At the hearing, Square 1 emphasized that Lo’s testimony as to pgpldms to ANI was
inadmissible under the best evidence rule. Under the best evidence rule, “[ejal @nging,
recording, or photograph is required in order to prove itsecninless these rules or a federal st{
provides otherwise.” Fed. Evid. 1002. The best evidence rule applies when secondary evide
either oral or written, is offered to prove the content of writing without producinghyscal item
itself. United States v. Bennett, 363 F.3d 947, 953 (9th Cir. 2004)efendantsbest evidence rule
objections are overruled &s’s testimony is either not submitted to prove the contents of a writ
thewritings that Lodoes referencare attached to his daration. Gee Dkt. No. 42-19.)For
instance, Square 1 objects to Lo’s testimony that ANI promised him repaymestloarts and tha
ANI implicitly agreed that Lo could personally retrieve the money owingro hiihe best evidencs
rule, however, is inapplicable because Lo doesastify that these agreements were necessarily
written down; in other words, his testimony is not offered to prove the contents ofregwititi
addition, where Lo testifies to writing a check to ANI, copies of those claeksttached as exhib
(Id.) To the extent Square 1 objects to the submission of a copghetcl rather than the original,
Square 1 has not raised a “genuine question” as to the original’s authenticipfadnec the
circumstances under which it is unfair to admit the duplicate, as required b§R3eSece Fed. R.
Evid. 1003 (‘A duplicate is admissible to the same extent as the original unless a genuine gsiq

raised about the origitia authenticity or the circumstances make it unfaadimit the duplicaté)

Finally, the Court notes that Lo attaches to his declaration some dosumeaitroborate his

testimony that ANI agreed to repay him for his cash advancenemgver, at least some of thes
documents contain signatures of ANI employees that are unauthenticate@k{See. 42-19 at 1-
7.) Thus, to the extent Lo submits these documents to show that particular ANI exa@igyed
them, those documentseanadmissible.See Fed.R. Evid. 901(b)(2) (stating that a document car
authenticated by “[n]Jonexpert opinion as to the genuineness of handwriting, based uporitiam
not acquired for purposes of the litigation”).
C. Square 1's Objections tahe Remaining Declarations

The Court overrules Square 1's objections to the declaration of John Fagundes, who “

treasury and daily accounting operations practices of both [ANI and IPR].” XIDk#3 {1 (stating
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his position at ANI as “Financial Planning and Analysis Manager,” and higqooat IPR as “Senid
Financial Analyst”).) His testimony as to his observations and understanding of ANI’s financia
practices during his employment are based on his personal knowledge gained fposition as
Senior Financial AnalystAs with many of its objections to Lo’s declaration, Square 1's objecti
the Fagundes declaration largely go to the weight given to the testimaritg, admissibility.

The same is true in regards to the detianaof Susan Wei, who was “in the accounting
department and responsible for payroll and management of the ledger” for ANARnd@Dkt. No.
44 9 1.) However, Ms. Wei's bald statement that former ANI CEO Richard Donat “wasanf
Lo’s actions is inadmissible as Ms. Wei provides no explanation as to why she has personal
knowledge of Mr. Donat’s awarenessd.({ 5.)

Finally, and for the same reasons stated above, the declaration of ViédliexNI's former
controller, is admissible in its entirety.

CONCLUSION

In light of the evidentiary rulings above, Square 1 shall notify the Court on or before nq

Friday, December 2@013 as to whether it wishes the Court to take its application for writ of

attachment under submission based on the current record.

IT IS SO ORDERED.

Dated:December 182013 /)d i Q
i 5o

JACQUELINE SCOTT CORLEY
UNITED STATES MAGISTRATE JUDGE
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