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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

NEN THIO, TJU TJINLIEM and DENNY Case No. 12-cv-05756 NC
WIJAYA, individually and on behalf of all
others similarly situated, ORDER GRANTING
PRELIMINARY APPROVAL OF
Plaintiffs, SETTLEMENT
V. Re: Dkt. No. 37

GENJI, LLC, GENJI RETAIL SUPPORT,
INC., GENJI, INC. and Doe 1 through and
including Doe 10,

Defendants.

Plaintiffs move for preliminary approvaf the settlement of this putative class
action and collective action. Because pléfimtnave made a sufficient showing for the
purposes of preliminary approval, the Ciognants their motion. The Court also
conditionally certifies a class @@n and a collective action f@urposes of the settlement
and approves the proposeatice to the class.

I. BACKGROUND
A. Plaintiffs’ Allegations
Plaintiffs Nen Thio, Tju Tjin Liem, ad Denny Wijaya arendividuals who were

employed by defendants Geniji, Inc., @é&tetail Support, Inc., and/or Genji LLC
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(collectively, “Gen;ji”). Dkt. No. 5-1 § 1. Gdns a retail provider of sushi and Japanes
cuisine. Id. § 5. Geniji sells its sushnd Japanese cuisine through supermarket sushi
Whole Foods Markets in the State of Califarand elsewhere throughout the countd;.
At the Whole Foods stores, Genji employs $@efs which are referred to by Genji as
Sushi Team Memberdd. § 15; Dkt. No. 38 { 3. One tife Sushi Chefs sb works in the
capacity of ann-store “manager,” alsceferred to as Sushi Tedoneader or Store Team
Leader. Dkt. Nos. 5-1 1 6, 10; 38 1 4¥he Sushi Team Leader has some minimal
managerial responsibilities and wastorically paid a salarsather than hourly wagdd.
Plaintiff Nen Thio workedor Genji from May 2010 thnagh March 2012. Dkt. No.
5-19 6. As a Genji employee, Thio workegiboth a Sushi Chef and a Sushi Team Le

at various Whole Foods Markets throughth# San Francisco Bayrea, preparing and

selling sushi and other Japanese cuislde.In addition to makingushi for sale, Thio and

his fellow employees would cook and clean ttlaisignated area within the stotd. § 7.
In his capacity as a Sushi €&hThio worked approximatelyO to 55 hours per weeld. I

8. In his capacity as a Sushi Team Lead@bip worked 50 or m@ hours per weekid.

During his tenure as a Sushi Chef, Thio was pa hourly wage ranging between $11.25

and $12.75 per hour amehs paid overtime wages in those instances when he worked

than 8 hours in a day or 40 hours in a work wdek. In August 2010, Thio was promoted

from a Sushi Chef to &ushi Team Leaderld. In his capacity aa Sushi Team Leader,
Thio was paid flat biweekly wages of $13@8, regardless of the number of hours he
worked in a given day and/or weeld. As a Sushi Team Lead Thio was not paid
overtime wages regardless of tmember of hours he worked, mwas he provided with ar
10-minute rest breaks or 30-minute unpaid meal brelaksDkt. No. 38 1 4.

Plaintiff Tju Tjin Liem worked for Genji from Jly 2009 through Aigust 2012. Dkt.
No. 5-1 § 10. At Geniji, Liem worked asth@ Sushi Chef and a Sushi Team Leadier.
In her capacity as a Sushi Ghehe worked at Whole Foods Ktats in Sarasota, Florida.
Id. In the summer of 2010, Liem was promote&tshi Team Leader of the Sarasota s
Id. Shortly thereafter, Liem was approachettramsfer to northern California in order to
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assist Genji in opening up a number of new stores in Califordialn September 2010,
Liem moved to California, where she worlded eight different Whole Foods Marketkd.

In her capacity as a Sushi Tehdwader, Liem worked approxately 50 or more hours pe

-

week but she was paid flat biweekly wageagareless of the number of hours she worked in

a given day and/or weekd. I 12. As a Sushi Team LeadLiem was not paid overtime
wages regardless of the number of hourswabr&ed, nor was she provided with meal and
rest breaksld.; Dkt. No. 38 { 5.

In their capacity as Sushe@dm Leaders, Thio and Liewere responsible for largely

the same tasks as th&ilow Sushi Chefs. Dkt. No. 5-1  11. As Sushi Team Leaders,

~

Thio and Liem were responsgbfor the additional tasks of ordering on a weekly basis fish,

vegetables and various supplies for theestorwhich they worked, conducting monthly

inventory, and preparinghd posting the weekly sche@ulvhich was reviewed and

approved by the District Manager. Dkt. No. 38 {1 4-5. As Sushi Team Leaders, Thio and

Liem, however, did not do any other managingeutlining, interviewing, hiring, firing or
any other tasks that fall withthe exemptions set forth urrdée applicable Wage Order.
Dkt. No. 5-1 |1 7, 11see alsdkt. Nos. 41-5, 41-6.

Plaintiff Denny Wijaya worked for Genji fra November 2010 thrggh August 2012.
Dkt. No. 5-1 § 13. Throughout the tenurehcd employment, Wijaya worked as a Sushi
Chef at the Whole Foods MarkietSan Jose, Californidd. As a Sushi Chef, Wijaya’s job
responsibilities included making sushipkg and cleaning. Wijaya worked
approximately 40 to 50 or more hours per wekk; see alsdkt. No. 41-7.
B. Procedural History

Plaintiffs commenced this action on Novem8gR012. Dkt. No. 1In the operative

First Amended Complaint, pldiffs assert causes of actiorrf@l) failure to pay minimum

[1°)

wage and overtime compensation under Calitotrdbor Code 88 518nd 1194; (2) failur
to provide accurate itemized wage statemantier California Labor Code § 226; (3)
failure to pay minimum wage and overtimergeensation under the Fair Labor Standards
Act (“FLSA”), 29 U.S.C. § 214Y); (4) failure to provide adequate rest periods under
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California Labor Code § 226.7, and IWC Wdgeler 8; (5) failuré¢o provide adequate
meal periods under California Labor Ca&e226.7, 512 and IWC Wage Order 8; (6)
continuing wages under Californiabor Code § 203; (7) breaol contract arising out of
failure to pay bonuses; (8) restitution anpinctive relief under California Business and
Professions Code 88 17260seq. (9) wrongful termination irviolation of public policy b
plaintiff Wijaya only; (10) for discriminatiorharassment, wrongful termination in violat
of California Fair Employment and HousiAgt, California Government Code 8§ 1290
seq.by plaintiff Wijaya only;and (11) for civil penaltieander the Private Attorneys
General Act (“PAGA”), California Labo€ode § 2698. Dkt. No. 5-1.

Plaintiffs brought this case as a “Califanstatewide class action on behalf of al
individuals who, at any time during the foggars preceding the filing of the original
Complaint, through the date tife filing of a motion for classertification, were or have
been employed by Geniji, In&Genji Retail Support, Inc. and/@&enji LLC in California.”
Id. 911 20, 46. The case was also brought aflective action under the FLSA on behalf

“all individuals who, at any time during tlleree years preceding the filing of this

Complaint, were or have been employe®ashi Team Leaders IBefendants Genji Reta

Support, Inc. and/or GenjiLC in the United States.d. {1 20, 66.

The parties engaged in discovery involvthg exchange of ové&500 documents and

additional payroll data. Dkt. No. 38  48s part of the discovery exchange, Genji
provided the timecard data for 90 randomly selected putative class/collective action
members, including the timecords for 37 California Sushi Chefs, 20 California Sushi
Team Leaders and 33 non-California Sushi Team Leaders. Dkt. No. 41-3 1 6. Plain
counsel represent that theynclucted a thorough investigari into the facts of this case
including by interviewing class membersyieving hundreds gbages of relevant
documents such as policy documents, reseagchmapplicable law and potential defen
and reviewing payroll data and time recofaiswhat counsel’s expert indicated was a
significant random sample of the class membé&isy 8.

On July 10, 2013the parties participated in dlfday mediation session facilitated
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Jeffrey Ross, a mediator experienced in wage hour class actions. Dkt. Nos. 38 1 42

31 7. As aresult of the mediation, thetggrentered into a settlenmteesolving the entire

case. Dkt. Nos. 27; 38 1 16, 42-43.

In November 2013, plaintiffs filed an unopposed motion seeking a preliminary
approval of the settlement. DRo. 37. The Court held a &ieng at which no objectors
appeared.

C.  Jurisdiction

The Court has subject matter gdiction over this action pursuant28 U.S.C.

8 1331 because plaintiffs seek relief foplations of the FLSA29 U.S.C. § 203SeeDkt.
No. 5-1 11 2, 84-87. The Court has suppla@garisdiction over plaintiffs’ state law
claims under 28 U.S.C. § 1367. All partiesisented to the jurisdiction of a United Stat
Magistrate Judge under 28 U.S8%636(c). Dkt. Nos. 15, 16.

D. Overview of theSettlement Agreement

The settlement agreement requires Genpiatp up tdb1,250,000 ircash (“total
settlement amount”). Dkt. No41-3 § 18; 38  17. F@urposes of the settlement,

plaintiffs have proposed three subclasses wiwitlireceive distributiorof $1,100,000 to he

paid by Geniji to settle theaims of the Rule 23 Class (“{farnia payment”). Dkt. Nos.

41-3 11 16, 28; 38 1 17. In addition, up t&S000 will be distributed to individuals who

choose to opt in to a FLSA collective action (“FLSA payti). Dkt. No. 41-3 1 17. The
following is a summary of the proposed stwretfor the overall distribution of the total
settlement amount:

. Total settlement amount $1,250,000

. Attorneys’ fees (noto exceed) $375,000

. Attorneys’ costs (noto exceed) $20,000

. Plaintiffs’ incentive awardgnot to exceed) $15,000

. Costs of claims administration (not to exceed) $18,000

. PAGA payment $10,000

. Net settlement amount $812,000
Case No. 12-cv-05756

ORDER GRANTING PRELIMINARY
APPROVAL OF SETTLEMENT

41-

eS




© 00 N OO O ~A W DN P

N NN NN NNNDNRRRRRERER R PR RB R
© N O O »h WO NP O © © N O 0o b W NP O

. FLSA possible payments $150,000

. Section 203 subclass $40,000

- Sushi Team Leader subclass $311,000

. All Employees (Sushi Chef/Susheam Leader) subclass $311,000
Dkt. No. 38 { 17.

The key provisions of the settient agreement are summarizeanore detail below.

1. ClassDefinition

For purposes of the settlement, plaintiffguest that the Court certify a class und
Federal Rule of Civil Procedure 23 congomg of “[a]ll individuals employed within
California as a Sushi Team Leader or $@ef at any time frm November 9, 2008
through the date of Preliminary ApprovalDkt. No. 41-3 § 11. Additionally, plaintiffs
request for settlement purposeattthe Court certify a collective action pursuant to Seg
216(b) of the FLSA comprising of “[a]ll indiduals employed ithin the United States ag
Sushi Team Leader at any time from Novenfe2010 through the date of Preliminary
Approval.” Id. T 12.

Plaintiffs further request that Thio,dm, and Wijaya be appointed as class
representatives for the Rule 23 class alad Thio and Liem be appointed as class
representatives for the ltective action classlid. § 13.

Plaintiffs request that Alan Harris andy2r Mohan, Harris & Ruble, and David S.
Harris, North Bay Law Group, beppointed as class coungal the settlement classes.
Dkt. No. 41-3 { 14.

2. Payment to the Settlement Class

The $1,250,000 total settlement amount cassiEtwo separate funds: the Califort
payment and the FLSA payment. The tstttlement amount will be used to pay: (1)
attorneys’ fees and costs of class courn(@¢lcosts of settlement administration; (3)
incentive payments to the slrepresentatives; and (4) 8GA payment, all subject to
approval by the Court. Dkt. No. 41-3 { 20.
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a. Proposed Distribution of the California Payment

The $1,100,000 California payment is todhared by three separate subclasses:
California Sushi Team Leaders, (2) all Caidifia employees (both California Sushi Teatr
Leaders and California Sushi Chefs), and (3) all former California employees.

The settlement agreement provides ##3,000 of the California payment will be
used to create the “203 Fuhavhich will be split evenlyamong the Rule 23 claimants
whose employment terminated prio the date of preliminary approval of the settlemer
Dkt. No. 41-3 1 28(b).

The balance of the Califormpayment remaining afterdigction of the 203 Fund w
be split evenly into two funds the “California STL Fundand the “California Employee
Fund.” Id. 1 28(c). The settlement agreementHfartprovides that the California STL
Fund will be allocated pro-rata based uplo® number of hours of overtime worked
between the dates of November 9, 2008, and January 7, RDX328(d). The California
Employee Fund will be allocated pro-rata lthapon the number of days worked for Ge
in a California store between the dates of Nwler 9, 2008, and the date of preliminary
approval.ld. 1 28(e). Each Rule 23 claimant vk entitled to receive a payment from
of the three funds for whithe or she qualifiedd. T 28(f).

If less than one hundred pent of the California paymers claimed by Rule 23
claimants, the sum remaininglMbe used to pay Geniji's portioof the payroll taxes owe(
on the payments made to the Rule 23 claimaladksy 28(h). If any portion of the
California payment remains after deduction of Geniji's payroll taxes, the parties are t
instruct the claims administa to increase the amount to be distributed to the Rule 23
claimants on a pro rataasis so that one hundred petogithe California payment is
distributed. Id. 1 28(i).

Thus, after payment of Geniji's payroll taxeall of the $1,100,000 California paym
will be distributed to class membersl. § 16. According to the settlement agreement,
funds remaining with t claims administrator due toetffiailure of class members to
negotiate their checks will be distributedbe State of California Labor and Workforce
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Development Agency (“LWDA”) athe cy pres recipientd. § 60; Dkt. No. 38 | 48.
b. ProposedDistributi on of the FLSA Payment

The settlement agreement het provides that the $1800 FLSA payment will be
allocated pro-rata among the collective actitmimants based upon the number of hours of
overtime worked as a Sushi Team Leadéwben the dates of November 9, 2010 and
October 27, 2013, as compared to the total number o§leduwvertime worked by the
members of the proposed class during tinaé¢ period. Dkt. No. 41-3 1 29(a). Any
unclaimed portion of the FLSA payment will reimavith Genji and will not be disbursed as
part of the settlementd. § 17.

3. Incentive Awards and Attorneys’ Fees and Costs

Under the terms of the settlement agreamaass counsel will apply for incentive
awards to plaintiffs of $5,00@ach, for their efforts in this sa, which will be in addition to
any payment plaintiffs may otherwise receivekass members. DKio. 41-3 1 25. In
addition, the settlement provides that classhse! will apply to th&€ourt for an award of
attorneys’ fees and costs, which will be schedubr determination at the final fairness and
approval hearingld. 1 22. Geniji has agreed to nojpope an application by class counsel
for a fee which does not exed 30% of the total settlemearhount less any amount not
claimed by FLSA collective action claimantsl. The requested incentive awards and
attorneys’ fees and costs will babject to Court approvald. If lesser amounts are
awarded, the difference will be incled in the net settlement funidl. § 20.

4. Injunctive Relief

Plaintiffs represent that the settlement cargdimplicit injunctive relief’ in that thig
suit seems to have been the catalyst for Genji’s action reclassifying all its California Sushi
Team Leaders from exempt to non-exempustain January 7, 2013. Dkt. No. 38 11 21,
45. As a result, beginning in January 20G2nji began paying California Sushi Team
Leaders for all hours worked, which includes the payment of overtime whés21.
Similarly, since early Octob&013, non-California Sushi &en Leaders have been paid
overtime by Geniji.ld. The additional costs of payingerime to Sushi Team Leaders, as
Case No. 12-cv-05756
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implemented during 2013, are not dped against the settlement funda.
5. Release of Claims

The settlement agreement provides thdeR3 class members who fail to submit

timely exclusion form releaserig and all claims, from Novemb®8r 2008 through the da‘te
u

of the Preliminary Approval Order, against Retzh®arties that were raised or that co
have been raised under California law baseahupe facts set forth in the First Amende
Complaint.” Dkt. No 41-3 {1 61-62.

Further, under the settlement agreemdhindividuals in theproposed collective

action class who timely file a claim form anetaby opt in to the settlement release “any

and all claims, from November 9, 2010 throulgé date of the Preliminary Approval Ord
against Released Parties that were raisedabicthuld have been raised under the Fair L
Standards Act based upon the facts seghfio the First Anended Complaint.d. 11 64-
65.

6. ClassNotice

The settlement agreement calls for the apprent of a claimadministrator to
deliver the class notice and etaform to the class. DkhNo. 41-3 19 32-33. Within 20
calendar days after preliminary approval is granted, Genji will provide to the claims
administrator a database withe class members’ name,c&d Security Number, last
known address, and telephamamber, as well as the palinmformation necessary to
determine each individual’s tamated settlement paymend. 1 32, 34.

The settlement agreement provides that, iwi8® calendar days after the claims
administrator receives that database, the cladnsinistrator will maito all class membert
via First Class United States Mail, postagepgaid, a copy of the Court approved class
notice, claim form, and (for the proposed mensbof the Rule 23 class only) exclusion
form. Id. 1 33. The settlement agreement furthewjles that the clens administrator wi
use standard devices, including the Nationalm@kaf Address databaseequivalent, to
obtain forwarding addresses prior to mailimglavill use appropriate skip tracing to take
appropriate steps to maximize the probabiligt the notice and other materials will be
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received by all class membersl. | 35.

The settlement agreement provides that, in order for a class member to be eligible to

participate in the settlement and to receing settlement payments, the class member must

submit a valid, fully executedaim form (along with all rguired documentation) to the
claims administrator, postmarked no later th&rcalendar days after the initial date of
mailing of the class notice and claim forral.  40. The class members will have 45
calendar days after the date on which the cladministrator mails #notice to object to
the settlement by serving oretklaims administrator a written objection to the settlement.
Id. § 42.

In order for a Rule 23 classember to request exclosi from the settlement, he or
she must submit to the claims administratoeaclusion form, postmarked no later than| 45
calendar days after the date of mailing ofdlass notice, claim form and exclusion form.
Id. § 46. Any Rule 23 class member who doesproperly and timely submit an exclusion
form will be bound by all tershand conditions of the settlement, including its release of
claims, if the settlement is approved by @murt, regardless of whether he or she has
objected to the settlement otsnitted a completed claim formd. 7 47.

[ll. DISCUSSION

A. Preliminary Approval of the Settlement

Federal Rule of Civil Procedure 23(e) raggijudicial approvadf any settlement by
a certified class. Although there is a “strong judicial policy that favors settlements,
particularly where complex cda action litigation is concerned,inney v. Cellular Alaska
P’ship, 151 F.3d 1234,238 (9th Cir. 1998), “[fje purpose of Rule 23(e) is to protect the
unnamed members of the class from unjustrdair settlements affecting their rightsyi’re
Syncor ERISA Litig516 F.3d 1095, 1100 (9th Ci0@8). Accordingly, a settlement
should only be approved if it is “fundamtally fair, adequate, and reasonabl&drrisi v.
Tucson Elec. Power Ca#8 F.3d 1370, 1375 (9th Cir. 99) (internal quotation marks
omitted). In determining whie¢r the proposed settlement nseitis standard, the Court
does not have the ability “to delete, modify soibstitute certain provisions . . .. The
Case No. 12-cv-05756
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settlement must stand or fall in its entiretyd. Due to the dangersd collusion between
class counsel and the defendant, as well@asd¢ed for additional protections when the
settlement is not negotiated bg@urt designated class repeatative, settlement approva
that takes place prior to formelbss certification requiresragher standard of fairness.
Hanlon v. Chrysler Corp.150 F.3d 1011, 102@th Cir. 1998).

“The Court may grant preliminary approvalatettlement and direct notice to the
class if the settlement: (1) ags to be the product ofrseus, informed, non-collusive
negotiations; (2) has no obvious deficienc(@} does not improperly grant preferential
treatment to class representatisesegments of the classida(4) falls within the range of
possible approval.’Harris v. Vector Mktg. Corp.No. 08-cv-0519&MC, 2011 WL
1627973, at *7 (N.D. QaApr. 29, 2011)jn re Tableware Antitrust Litig484 F. Supp. 2¢
1078, 1079 (N.D. Cal. 2007).

Additionally, settlements of collective ati claims under the FLSA also require
court approval.Jones v. Agilysys, IndNo. 12-cv-03516 SBA,@L3 WL 4426504, at *2
(N.D. Cal. Aug. 15, 2013). “The FLSéstablishes federal minimum-wage, maximum-
hour, and overtime guarantees thatrezt be modified by contract.Genesis Healthcare
Corp. v. SymczyKl 33 S. Ct. 1523, 1527 (2013). Becaaseemployee’s claims under th
FLSA are nonwaivable, they may not be settigithout supervision of either the Secreta
of Labor or a district courtYue Zhou v. Wang’s RestauraNb. 05-cv-0279 PVT, 2007
WL 2298046, *1 (N.D. CalAug. 8, 2007) (citin@arrentine v. Ark.-Best Freight Sys., I

450 U.S. 728, 740 (1981)ynn’s Food Stores, Inc. v. United Statég9 F.2d 1350, 1352;

53 (11th Cir. 1982)) A district court presented with agposed settlement of FLSA clain
“must determine whether the settlemerd fsir and reasonable resolution diana fide
dispute. ... ‘If a settlement in an ployee FLSA suit does reflect a reasonable

compromise over issues, suchFAsSA coverage or computatiof back wages, that are

|

D

=S

y

C.

actually in disputel[,] . . . thdistrict court [may] approve the settlement in order to promote

the policy of encouragingettlement of litigation.”ld. (quotingLynn’s Food Store$79

F.2d at 1355)see also McKeen-Chaplin Franklin Am. Mortg. Cq.No. 10-cv-5243 SBA
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2012 WL 66296082 (N.D. Cal. Dec. 19, 2012).

The Court reviews the preliminary approval factors in turn.

1. The Settlement Process

The Court first considers the means by wihice parties reacheéleir settlement.
Here, the settlement was reached after cellsenducted extensvinvestigation and
discovery into the facts of this case, whicbluded the review gbolicy documents, payrq
data and time records. Settlement negotiatomasirred at arm’s lenigtwith the assistanc
of a mediator experienced in wage and howsshctions. The settlement thus appears
the product of serious, inford, non-collusive negotiations. Accordingly, the process
which the parties reached their settlement weighs in faivoreliminary approval.

2. The Presence of Obvious Deficiencies

The Court must next analyze whether there are obvious deficiencies in the sett

agreement. Having reviewéde motion for preliminary appval and supporting materials,

and considered the arguments of counstieathearing, the @irt finds no obvious
deficiencies in the sdé¢iment agreement.

The Court notes that, while the scope & thlease in the proposed settlement is
broad, it is acceptable because taims released are limiténlthose based upon the fag
set forth in the First Amended Complairf8ee Hesse v. Sprint Corp98 F.3d 581, 590
(9th Cir. 2010) (“A settlement agreementynmeclude a party from bringing a related
claim in the future ean though the claim was not peesed and might not have been
presentable in the class action, but only whieeereleased claim is based on the identic
factual predicate as that underlying therolain the settled class action.”) (internal
guotation marks and citations omitte@ustom LED, LLC v. eBay, Inblo. 12-cv-00350
JST, 2013 WL 6114379, at *4,(K.D. Cal. Nov. 20, 2013) (scope of release in class a
settlement was not impropeibyoad where it released alhims, “known or unknown,”
“arising out of or relating in any way to anytbe legal, factual, asther allegations made
in the Action, or any legal theories that abtiave been raised basen the allegations of
the Action.”); Collins v. Cargill MeatSolutions Corp.274 F.R.D. 294, 303 (E.D. Cal.
ORDER GRANTING BRELIMINARY
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2011) (granting preliminary approval of clasdion settlement where released claims were

“based on the facts alleged” in the complaint and thus apptely tracked the breadth o
plaintiffs’ allegations in the action and thdatssment did not release “unrelated claims”)
Accordingly, the lack of obvious deficieles also weighs in favor of granting

preliminary approval of the proposed settlement.
3. Preferential Treatment
The third factor the Court considersabether the settlement agreement provides

preferential treatment tany class member.

According to the settlemeagreement here, the FLSAymaent will be allocated pro

rata among the collective action claimantsdzhupon the number of hours of overtime

worked. Further, each Rule 23 claimant Ww#l entitled to receive a payment from any of

the three funds for which he or she qualifi€¥. those funds, the 203 Fund will be split

evenly among former employees, the Califar8iTL Fund will be Bocated pro rata among

the overtime class based upon the number ofshof overtime worked, and the Californi

f

a

Employee Fund will be allocated pro rata agdime meal and rest break class based upon

the number of days worked. The proposedrifiution of the settlement funds does not

appear to grant undue peeéntial treatment to argjass members.

While the settlement agreement authorizasskounsel to apply for incentive awards

to plaintiffs of $5,000, thse incentive awards, should the Court finally approve them,
not render the settlement unfair, since “the Ni@trcuit has recognized that service awg
to named plaintiffs in a class action are perrbissand do not render a settlement unfai
unreasonable.’Harris, 2011 WL 1627973, at *9 (citin§tanton v. Boeing Ca327 F.3d
938, 977 (9th Cir. 2003)). The Court findsindication of unfair treatment to certain
members of the class, atiterefore this factor suppts preliminary approval.

4. Whether the Settlement Falls Witln the Range of Possible Approval

Finally, the Court must determine whetliee proposed settlement falls within the
range of possible approvdlTo evaluate the range of gsible approval criterion, which
focuses on substantive fairness and adequacytsqmumarily consider plaintiff's expecte
ORDER GRANTING BRELIMINARY
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recovery balanced against thdueaof the settlement offer.Harris, 2011 WL1627973, at
*9 (quotingVasquez v. Coast Valley Roofing, |r&Z0 F. Supp. 2d 1114, 1125 (E.D. Cal.

2009)). To determine whethan agreement is fundamentally fair, adequate, and

D

reasonable, the Court may preview the factors that ultimately infoahgpproval: “[1] thg
strength of plaintiff's case; [2] the risk, exyse, complexity, and l&dy duration of further
litigation; [3] the risk of maitaining class action status dlughout the trial; [4] the amount
offered in settlement; [5] the extent o6dovery completed, and the stage of the
proceedings; [6] the experienarad views of counsel; [7] th@esence of a governmental
participant; and [8] the reaction of the sdanembers to the proposed settlemelut."at *9
(citing Churchill Village v. Gen. Elec361 F.3d 566, 575 (9th C2004)). As part of this
assessment, the Court must “compare thaevaef the settlement against the expected
recovery at trial” by estimating “the mianum amount of damages recoverable in a
successful litigation and comparathwith the settlement amountldi. at *11 (internal
guotation marks omitted). The Court vallidress first the value of the settlement.
a. The Value of the Paymento the Rule 23 Class

Plaintiffs represent that, according to defants’ records, the California payment will
be shared by approximately 420 class mesibecluding some 21fdrmer employees. If
the Court awards all requested fees and ctisCalifornia subclasses will split at least
$662,000.

I Sushi Team Leader Subclass

This subclass addresses plaintiffs’ contemtihat Geniji failed to pay overtime wages
to California Sushi Team Leadein violation of Californidaw. Under California law,
“[alny work in excess of eight hours in onenkday and any work in excess of 40 hours in
any one workweek . . . shall kempensated at the rateraf less than one and one-half
times the regular rate of pay for an employaad “[a]jny work in excess of 12 hours in one
day shall be compensated at the rate of 8® flean twice the regular rate of pay for an
employee.” Cal. Lab. Code § 510(a). Pldistallege that the magnitude of the short
payments to class members;luding the Sushi Team Leaders, may be readily computed as
Case No. 12-cv-05756
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they were required to use time dtsdo record their attendancevedrk. Dkt. No. 5-1 at 14.

Based on the recorded total number of awertworked and an avage hourly rate,

plaintiffs calculate the maximum recoveryagsproximately $408,262 in overtime wages

Dkt. No. 38 { 18. Plaintiffs estimate thassuming a 50% participation rate, the Califor
Sushi Team Leaders’ overtime claims v paid in full by the $311,000 fundid.
ii. All California Employees Subclass

This subclass addresses plaintiffs’ cotitanthat Genji failed to pay California
employees (Sushi Team Leasl@nd Sushi Chefs) appropriatages on account of misse
meal periods and rest breaks. Under the Qali& Labor Code, “[i]f an employer fails to
provide an employee a meal period or restgoein accordance with aagpplicable order of
the [IWC], the employer sligpay the employee one adaitial hour of pay at the
employee’s regular rate of compensation folheaork day that the meal or rest period
[wa]s not provided.” Cal.ab. Code § 226.7(b) (2000).

Plaintiffs represent that, while the empley®andbook provides that the workers n
take meal breaks after 4 hours of workg #ime information obtained from Geniji reveals
that compliant breaks were frequently takgrthe Sushi Chefs, the work rules made ng
provision whatsoever for rest breaks. Dda. 38 1 22. Accordg to the information
provided by Geniji, plaintiff@stimate that this subclass worked a total of approximately
100,000 days during the relevant time pdriwith the Sushi G¥fs accounting for the
majority of that time.ld. 11 22, 35. By multipiyg the total number of days worked by
approximate weighted hourly rate for the Suskam Leaders and Sushi Chefs, plaintiff
calculate that the total rest break dgemwould be approxinely $1,259,000.d.
Plaintiffs estimate that, assuming a 50%tipgration rate, the projected $311,000 fund

would pay for about half of the maximunctawery, with each day having a “value” of

about $6.22.1d. Accordingly, one who worked for a two hundred days in a year would

receive a payment of about $1,244 (200 da$6.22 = $1,244) ahan employee who

worked throughouthe entire class period could ree® payment approaching $6,000.

Case No. 12-cv-05756
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lii.  Derivative Claims

Plaintiffs’ First Amended Complaint alsos&sts three derivative class-wide claim
stemming from Genji’s alleged failure to payper overtime and provide proper breaks
California employees. First, plaintiffs agsa derivative penalty claim for continuing
wages under sections 201 thro&§l8 of the California Labor CodePlaintiffs contend thg
as continuing wages are treatesipenalties, and very likely wld have been discounted {
zero, claims for § 203 penakishould be discounted satleach former employee who
submits a claim will receive a modest paymdnkt. No. 38 {{ 79-80. Under the propos
settlement, those of the 216 former employeke submit claim forms will take an equa
share of the $40,000 fund established to resolaims under § 203. Plaintiffs estimate
that, if every former California employee paipates in the settlement, each will receive
approximately $185 for California Labor Co8€03 penalties; if 50% of the former
California employees submit claims, each welteive approximatel$370 on account of
Genji's failure to pay all wages srmination. Dkt. No. 38 { 38.

In addition, plaintiffs assert a wagat@ment claim under 8§ 226 of the California
Labor Code (requiring employers to provithkeir employees with “accurate itemized
statement[s]” and imposing damages for a ¥imgy and intentional” violation of this
requirement). Plaintiffs also bring a derivatiglaim seeking restitution of unpaid overti

and missed-breaks wages for themselvesaflrsimilarly situated employees under

Business and Professions Code § 172082qsimultaneously with their claims under the

Labor Code. The settlement does not provideafseparate payment on account of the
226 and 8 17200 derivative claims. Class counsel argue that the potential claims fo
penalties under 8§ 226 of the Califiia Labor Code should besdbunted entirely as other
payments in the proposed distribution maydbemed to be a proxgr a small payment o

account of this penalty. Dkt. No. 38 1 80. Counsel submit that the derivative wage

statement claim arguably does not give risedgnizable damages. Dkt. No. 37 at 18-19.

Counsel further assert that, since the defeatrage statement violation and the violatio

arising from the failure to pay all wages wriee employee was fired, laid off or quit are

Case No. 12-cv-05756
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their nature penalties, they are appropriatidgounted enabling the California payments to

be distributed on account ofipaid overtime wage, meal arest break premiums. Dkt.
No. 38 11 79-80.

Finally, plaintiffs assert a PAGA civil penalties claim under § 26982qof the
California Labor Code. PAGA permits “an aggyred employee” to seek civil penalties °
behalf of himself or herself and other current or foreraployees” for violations of
sections 201, 202, 226, 514nd 512 of the Labor Codehich penalties are to be split
between the aggrieved employees and the LWB&eCal. Lab. Code § 2699(a), (i).
Under the settlement, in satisfaction o RAGA claim, the LWDA will receive a
minimum payment of $10,000.

b. The Value of the FLSA Payment
The FLSA provides that “no employer dremploy any of his employees . . . for a

workweek longer thaforty hours unless such empl@yeeceives compensation for his

employment in excess of the hours above spgekcdt a rate of not less than one and ong-

half times the regular rate at whibk is employed.” 29 U.S.C. § 207(a).

The proposed settlement oktRLSA collective action e allocates a settlement

on

fund of up to $150,000 to 41 California SuFkeam Leaders and 189 non-California Sushi

Team Leaders. Dkt. No. 38 § 3. Plaintiffamate that, if all of te members of this class

opt in, each individual would receive an age gross FLSA recomeof approximately
$650 eachld. Individuals who claim against ti$150,000 fund will receive a gross
recovery of approximately $1.50 pesur for recorded overtime servicelsl.

C. The Settlement Value Supports Preliminary Approval.

In summary, assuming a 50% patrticipatiate, the $1,250,000 total settlement
payment will provide all misclassified claimaregmployed by Genji in California with an
estimated approximate payment in full of thempaid overtime wagesd about half of th¢
maximum recovery paymentsrfmissed meal break and regriods, and will provide a
modest payment under 8 203tbé California Labor Code to former California employe
who submit claims.SeeDkt. No. 38 § 38. While the propes class notice explains that
ORDER GRANTING PRELIMINARY
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“California Employee Subclass” addresses plésitcontract claim in addition to the me
and rest break claims, plaifis’ motion for preliminary approvaloes not explain what pg

of the settlement amount is alkted to the contract claim why the allocation is fairSee

Dkt. No. 41-1 at 4. Despite these conceting,overall settlement appears to provide for

fair amount of recovery corering other class settlemeatvards receiving approvatee
In re Mego Fin. Corp. Sec. Litig213 F.3d 454, 459 (9th CR000) (finding a recovery of
one-sixth of the potential recoverylte fair under the circumstance&yeko v. Diesel
U.S.A., Inc.No. 10-cv-02576 NC, 2018/L 1789602, at *5 (N.DCal. Apr. 26, 2013) (24
percent)Glass v. UBS Fin. Serv., IndNo. 06-cv-4068 MMC, @07 WL 2216862, at *4
(N.D. Cal. Jan. 26, 2007) (25 to 35 percent).
d. The Remaining Factors Weigh inFavor of Preliminary Approval.

Turning to the other factorsforming settlement approval, such as the strength ¢
plaintiffs’ case, the extent of discovery comptesd this stage of the proceedings, the ri
of maintaining class action status, and the, esijpense, and likely dation of the litigation
the Court finds that all weigh in favor ofgiiminary approval of the proposed settlemen
agreement. Plaintiffs assdnat they faced a significant amouwfdtuncertainty if they werg
to go forward with this litigatiomlue to the disputed naturetbk legal issues in this case
namely whether Genji improperly misclassifiegstore “managers” as exempt under st:
and federal laws and systematlg deprived its employeasho worked at many different
in-store locations with proper meal peric®d rest breaks. Dkt. No. 38 1 66-67.
Furthermore, plaintiffs assedttat securing certification ofstatewide class with operatio
at several locations, in several different citisgjot a result whicbne could predict with
certitude. Id. 1 68. Genji argued that proper mead aest breaks were always provided
employees (and taken by them), dinat any deviations from thptactice were rare, so th
a store by store analysis wdude required to establish any liability and that class
certification would be unlikely.Id. § 32. Plaintiffs thus assdhat the class recovery on
account of missed meal and rest breaks iodisied due to the facf the difficulty in
achieving and maintaining certification ofreeal and rest break class or clasddsy 32.
Case No. 12-cv-05756
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Furthermore, plaintiffs represent that hearties have conducted extensive discovery
regarding each of the relevant issues incte, and that class counsel consulted with g

expert on certification and deges issues in this cadd. § 70. Thus, when class couns

el

negotiated the settlement, theydtsufficient information to ashuately assess the strengths

and weaknesses of the camieled by their experience litigating wage and hour class
actions. Id. [ 70-76. As to the reaction of the clgdajntiffs representhat, at this stage
of the litigation, no “tag-along” cases hawveen filed, with “newcounsel questioning
whether the settlement is sufficiend.  77.

Additionally, the settlement provides formse FLSA overtime payments to Sushi
Team Leaders nationwide. This case invslaesputed issues of FLSA coverage and
potential liability, which constitutes a bona fide dispuseeDkt. Nos. 5-1, 7. Although
plaintiffs have provided limited informaticegarding the value of the settlement of the
FLSA claim in light of the maximum recomg at this preliminary review stage the
settlement appears to reflect a fair and reader@mpromise and fallgithin the range of
possible initial approval based on the strengfhidaintiffs’ case and the risks and exper
of continued litigation. At thénal approval hearing, howevehe parties must be prepa
to present specific evidence theduld allow the Court to assethe value of the settleme
payments in light of the maximum recoveiyee Harris 2011 WL 1627973, at *13
(initially approving settlement but noting ‘tifie claims rate is low and the aggregate
recovery paltry, the Court will likely refe to [finally] approve the settlement.”).

Because the balance of the factors cargid by the Court weighs in favor of
preliminary approval, plairffis’ motion for preliminary aproval of the settlement is
granted.

B. Conditional Certification of the Class and Collective Action

1. The Rule 23 Class

Class certification requires that: (1) thass be so numerous that joinder of all
members individually is ‘imprdicable;’ (2) there are questions of law or fact common
the class; (3) the claims or defenses of tasstepresentative must be typical of the cla
Case No. 12-cv-05756

ORDER GRANTING PRELIMINARY
APPROVAL OF SETTLEMENT

1Se
red

nt

to

S

19



© 00 N OO O ~A W DN P

N NN NN NNNDNRRRRRERER R PR RB R
© N O O »h WO NP O © © N O 0o b W NP O

or defenses of the class; and (4) the perspresenting the class must able fairly and
adequately to protect the interests of all meralof the class. Fed. R. Civ. P. 23@&tgton
v. Boeing 327 F.3d 938, 953 (9th Cir. 2003). dddition to meeting the conditions impo

by Rule 23(a), the parties seeking class c¢eatiion must also show that the action is

maintainable under Federal Rule of Civil Prdaee 23(b). Here, the gaes assert that the

action is maintainable undBule 23(b)(3) because questiamfdaw or fact common to
class members predominate over any quesffectang only individual members, and a
class action is superior to other available methods for fairly aradesffly adjudicating the
controversy. Fed. R. Civ. P. 23(B)anlon, 150 F.3d at 1022.

The proposed settlement class appeansdet the requirements for certification
under Rule 23(a). First, there are 189 pt#digollective action members, 41 total class
members in the California Sushi Team Leasidyclass, and 380 totelass members in th
group of California Sushi Chefs. Dkt. Ng88 1 11. The total number of potential class
members is over 400 employees, of which 216 are former emplolgeeBhe potential

class members are thus suféicily numerous that joinder of all members would be

impracticable. Second, there are questiorfacifand law common to all class members

such as the legality of Genji's meal brgakicy and its lack of any written rest break
policy, as well as whether Genji miscldgsd its Sushi Team Leaders as exempt
nationwide. Seed. 1 29, 66. Third, plaintiffs represt that the factgittern underlying

plaintiffs’ claims is simila, if not identical, to thator other class member&eeDkt. Nos.

sed

37 at 27; 38 11 4-6. Two of the plaintiffsm@eemployed by Genji as Sushi Team Leaders,

and two worked as Sushi Chefs in Californid. Fourth, plaintiffs represent that there are

no conflicts of interest between them and thass members, and there are no perceive

conflicts with plaintiffs’ counsel.SeeDkt. Nos. 37 at 27; 38 | 72; 41-5; 41-6; 41-7.
Further, the proposed class meets tigeirements of Rule 23(b). Plaintiffs’

challenges to the legality of Genji's meal kgmlicy, the lack of any written rest break

policy, and Genji's misclassdation of its Sushi Team Leaxd as exempt nationwide arg

subject to common resolution. These legalstjoas represent a significant aspect of the

Case No. 12-cv-05756
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case, and based on the record before thetCado not appear to be outweighed by any
guestions affecting onlydividual membersSee Hanlon150 F.3d at 1022 (“When
common questions present a significant aspettteotase and they can be resolved for
members of the class in a single adjudicatibare is clear justifiation for handling the
dispute on a representative rattiean on an individual basi’ (Quoting 7A Charles Alan
Wright, Arthur R. Miller & Mary Kay KaneFederal Practice & Procedurg 1778 (2d ed
1986)).

Additionally, considerations of judicial eeomy favor litigating tis case as a class

action. Since this case involves multiple clahorsrelatively smalsums, a class action is$

superior to an alternative method &judicating the parties’ claimSee

Culinary/Bartender Trust Fund. Las Vegas Sands, In244 F.3d 1154, 1163 (9th Cir.

2001) (“[1]f plaintiffs cannot proceed as a class, some-perhaps most-will be unable to

proceed as individuals becausfehe disparity between thditigation costs and what they

hope to recover.”). According to the redgrovided, no potential class member has

all

expressed a desire to proceed independentlyna unusual obstacles have appeared that

would make managing the class particularly difficult.

The Court finds that this action is maintaihe under Federal Rule of Civil Proced

ure

23(a) and (b), and therefore, conditionally certifies the proposed classes for purposes of

settlement.

2. The Collective Action

The Court next addresses whether it is appate to certify a collective action und
the FLSA. Section 216(b) tfe FLSA allows employees tepresent similarly situated
employees in an action against their employefdibure to pay wages owed. 29 U.S.C.
8 216(b). But unlike class aetis brought under Federal IRwf Procedure 23, “[n]o
employee shall be a party plaintiff to any saction unless he givéss consent in writing
to become such a party . . . Sedd.; Hoffmann—La Roche tnv. Sperling493 U.S. 165,
170 (1989) (the FLSA requas that employees receive “accurate and timely notice
concerning the pendency of tbellective action, so that they can make informed decis
ORDER GRANTING BRELIMINARY
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about whether to participate.”).

Neither the FLSA, nor the NintCircuit, has defined the term “similarly situated” {

purposes of certifying a collective actioBrewer v. Gen. Nutrition CorpNo. 11-cv-0358
YGR, 2013 WL 100195, a2 (N.D. Cal. Jan. 7, 2013). Certification of a collective act
under the FLSA typically proceeds in two-stag8ge id.; Harris v. Vieor Mktg. Corp,
716 F. Supp. 2d 835, 837 (N.D. Cal. 2018}.the initial “notice stage,” the Court
determines whether the plafiféi are “similarly situated,tleciding whether a collective
action should be certified for the purposesehding notice of the action to potential clas
members.Brewer, 2013 WL 100195, at *2At this initial stage, plantiffs can satisfy their

burden to show that they are “similarijusaited” by making substantial allegations,

supported by declarations or discovery, ttia¢ putative class mensbs were together the

victims of a single decision, policy, or planld., at *3 (quotingThiessen v. Gen. Elec. C
Corp, 267 F.3d 1095, 1102 (10@ir. 2001)). This determination is made based on a f
lenient standard, and typically results in a conditional certificaténewer, 2013 WL
100195, at *3. “The requisite showingsmilarity of claims under the FLSA is
considerably less stringent thdre requisite showing under R#8 of the Federal Rules
Civil Procedure. All that need be shown by phantiff is that some identifiable factual @
legal nexus binds together the various claimthefclass members in a way that hearing
claims together promotes judatiefficiency and comportsith the broad remedial policie
underlying the FLSA.”Hill v. RL Carriers, Inc, 690 F. Supp. 2d 1001, 1009 (N.D. Cal.

2010) (quotingNertheim v. Arizona\No. 92-cv-453, 1993 WB03552, at *1 (D. ArizSept,

30, 1993))see also Harris v. Vector Mktg. Cor53 F. Supp. 2d 998003 (N.D. Cal.
2010).

The second determination is made a&td¢bnclusion of diswvery, usually upon a
motion for decertification by theéefendant, when courts ag@ stricter standard for

similarly situated employees and revieweml factors, including whether individual

plaintiffs’ claims involve disparate factuat employment settings; the various defenses

available to the defendant which appear to beviddal to each plaintiff; as well as fairne
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and procedural considerationBrewer, 2013 WL 100195, at *3.
Here, the Court finds that plaintiffs have satisfied the lenient standard for cond

certification. The First AmendeComplaint alleges that plaiffis Thio and Liem and the

collective action members were employed ashtlieam Leaders by Geniji, and that they

were not paid their overtimend minimum wages for all howsorked in violation of the

FLSA. Dkt. No. 5-1 1 67. Theomplaint further alleges that, as Sushi Team Leaders,
and Liem were not paid owane wages regardless of the number of hours they worke
Dkt. No. 5-1 11 8, 12. Plaintiffs Thio andelon provided sworn declaiions in support of

the allegations in the complainDkt. Nos. 41-5, 41-6. Platiffs’ counsel also submitted

tional

Thio

a

declaration stating that, for the overwhelmingongy of the class period, Genji did not pay

any of its California Sushi Team Leadersdtirhours worked in violation of California
overtime laws, or its non-California Sushi Team Leaders for overtime hours worked
excess of forty per week. DKHo. 38 § 21. Plaintiffs have thus sufficiently demonstrat
that the potential collective aocti members were subject to the same policy or practice
resulted in Genji's failure to pay wagas required under the FLSA. Conditional
certification of this collectivaction is therefore warranted.
C. Class Notice

The notice to be delivered ttass members includestinformation required by
Rule 23 of the Federal Rules Civil Procedure. Specifadly, the proposed class notice
describes the nature of the action, the dedim of the class and subclasses, and the cla
wide claims. The proposed notice further expd that class members may appear thro
an attorney and that the Cowill exclude those members regtiag exclusion. The noti
also specifies the time requirements and maaheequesting exclusion, as well as the
binding effect of a class-wide judgmer8eeFed. R. Civ. P. 23(c)(2)(B) (stating that “[t]
notice must clearly and concisely state in plaasily understood langge: (i) the nature ¢
the action; (ii) the definition ahe class certified; (iii) the aks claims, issues, or defensg

(iv) that a class member may enter an apgreae through an attoey if the member so

desires; (v) that the courtihexclude from the class any mder who requests exclusion;
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(vi) thetime andmanner for equesting gclusion; and (vii) the binding dfect of a chss
judgment on menters undeRule 23(c)B)").

In addition, be notice &plains tha class menbers mayobjed, indicates the the and
place d the final gproval hering, provides infornation regading the atbrneys’ fees and
Incentve awardsd be requeed by clas counsel, ad statestiat additiora informaton
regardng the setément is aalable thraigh the clams adminstrator or tass couns,
whosecontact infemation isprovided n the notice. The notie also ex@ins thd the
settlenent fund wil be allocaed amongseveral sublasses, ahpoints eanployees ta
websitethat will contain addiional information, induding thefull termsof the settlenent,
as wellas all relewant pleadimys in this lavsuit.

The Court @proves theroposedotice to tke class mebers. DktNo. 41-1.

V. CONCLUSION

The Court gants prelminary appoval of thesettlementconditiondly certifies the
class ad collective action forsettlemehpurposesand approes the propsed formof
notice. The Courtalso apprees the prposed classounsel, dss represaatives, ad
claimsadministrabr. Plaintifs’ motion@) for final approvalfor incentive awards, ad for
class cansel feesand costanust be filel no later tlan the daten whichthe claims
adminigrator mais the noticeclaim form, and exalsion formto the clas members.

The Court wil hold a final approwa hearingon Decemler 3, 2014 at 1:00 pm. in
Courtraom A, 15h Floor, US. District Court, 450Golden Ga¢ Avenue,San Francco,
Califomnia.

ITIS SO QRDERED.

Date: Augus 7, 2014

Nathanael M.Cousins
United StatedagistrateJudge
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