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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

IN RE CONSECO LIFE INSURANCE CO. No. C 10-md-02124 Si|
LIFE TREND INSURANCE MARKETING
AND SALES PRACTICE LITIGATION ORDER GRANTING IN PART,

DENYING IN PART DEFENDANTS’

MOTION TO DISMISS

This document relates to:

WILLLIAM JEFFREY BURNETT and JOE H. Individual Case
CAMP, No. C 12-5906 Sl
Plaintiffs,
V.

CONSECO LIFE INSURANCE COMPANY,
CNO FINANCIAL GROUP, INC., CDOC, INC.
and CNO SERVICES, LLC,

Defendants.

Defendants Conseco Life, CNO Financial Group, Inc., CDOC, Inc.,and CNO Services

(collectively “Conseco”) have moved dismiss thenptaint in this putative class action for lack

29

personal jurisdiction and for failure to state a claitaintiffs William Burnett and Joe Camp have filed

an opposition, to which Conseco has replied. Pursaa@ivil Local Rule 7-1(b), the Court determings

that this matter is appropriate for resolution withotal argument. Having carefully considered
parties’ arguments, the Court GRANTS IN PARMd DENIES IN PART defendants’ motion
dismiss, WITH LEAVE TO AMEND, for the reasons set forth below.

BACKGROUND
This is a multi-district ligation involving @hseco’s administration of “LifeTrend 3” an

“LifeTrend 4” life insurance policies. Plaintiffa this action, former policy holders William Burng
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and Joe Camp, allege that Conseco breached the insurance policies by announcing and imp
increases in premiums, cost-of-insurance deductions, and expense charges. They seek declar
and compensatory damages.

The parties and the Court are quite familighvacts and allegations in this litigatio®ee In
re Conseco Life Insurance Company Life Tréralirance Marketing and Sales Practices Litigati
Case No. 3:10-md-02124-@N.D. Cal.) (“MDL"). Burnett and Camp were members of the ¢
certified under Fed. R. Civ. P. 23(b)(2)the first action filed in the MDLBrady, et al. v. Consecg
Inc., et al, 3:08-cv-05746-SI (N.D. Cal.) Bradyaction”), until December 20, 2011, when the Cd

redefined the class in light of the Supreme Court’s rulinamart v. Dukesl31 S.Ct. 2541 (2011).

The Court held that former policyholders, suckth@sBurnett plaintiffs, could no longer be includeg
the class because the monetary relief they sowgist not incidental to declaratory judgment
injunctive relief, and was therefore barredhykes SeeMDL Dkt. 253.

Having been excluded from tB#adyaction, on October 5, 2012, Burnett and Camp filed
action in the Central District of California. Themplaint seeks class certification under Rule 23(h
or alternatively under 23(c)(4). On NovemBeR012, the MDL Panel transferred the Burnett/C4
action to this Court. As in th@ther cases in this MDL, the Buthelaintiffs named Conseco Life §
a defendant. They also havemed CNO Financial Group, Inc. (N8"), CDOC, Inc. (“CDOC”) and
CNO Services, LLC (“CNO Services”) as defendant€NO and CDOC aparent entities of Conseq
Life. Compl.  19-20. CNO Services is a relatetityto Conseco Life and a subsidiary of CNO 3
CDOC. Id. § 21. Plaintiffs allege that the Court has personal jurisdiction over all defendants b
of defendants’ specific contacts with California aedause CNO, CDOC and CNO Services “are §
egos of Conseco Life.1d. § 12.

The policies were issued in the 1980s and 1990s by Massachusetts General Life Ir
Company and Philadelphia Life Insurance Comypand are now administered by Conseco. E
policy provided investment income to the insuredrdyphis or her lifetime as well as a death ben
to be paid upon the death of theuned. The policies provided for a stated annual premium to bg
by the policyholder. Conseco deposited the policyhtdgiemium into an investment “accumulati

account,” which would accrue a minimum guaranieégtest rate (either 3.5% or 4.5% depending
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the kind of policy). The policy permitted Conseco to deduct a monthly “cost of insurance ¢
(“COlI charge”) and a monthly “expense charg@hfrthe accumulation accounts. Policyholders w
permitted to take out loans against the balance of their accumulation accounts. A policyhold
choose at any time to surrender his policy awgtive the balance of the accumulation account, nj
a set “surrender charge.” The combined effecthef above provisions was that the balance
policyholder’'s accumulation account would change oves eiga result of any loans taken out, mon
deductions, and the accumulation of interest at the guaranteed rate.

The policies also contained an Optional Premium Payment Provision (“OPP”), which pr
that the policyholder could choose to reduce or stop paying annual premiums after five years.
called “vanishing premium?” typically required large initial annual premiums. Each policy cont
a “Guaranteed Cash Value” table (“GCV table”) fisied the minimum amount that Conseco promi
to pay the policyholder upon surrender of the politiie amounts listed in the GCV Table depen
on the number of years for which the policy was in force. In order to take advantage of tk
provision and stop paying annual premiums, the policyholder’'s accumulation account value
exceed the GCV plus the applicable surrendergehand any indebtedness. If a policy becd
“underfunded,” meaning that the accumulation account balance fell below the GCV thresho
Conseco was authorized to resume chargingipresr Upon death, a policyholder’s beneficiary v
entitled to the greater of (1) the “sunsured,” as defined in a policy schedule, or (2) the amount i
accumulation account, multiplied by a factor that corresponded to the insured’s age at death,
indebtedness and unpaid premiums.

Plaintiff Camp purchased a LifeTrend 4 pglin 1993, and elected the OPP provision in 19
Compl. § 110, 112. Plaintiff Burnett purchase@é&ife Trend Policies —two in 1990 and one in 19

Id. 1 119-120, 122. Burnett elected the OPP provisiothifirst two policies in 1997, and the thjrd

in 1999.1d. 1121, 123. They allege that by 2008, Lifelt@olicyholders were becoming elderly

dying in increasing numbers, with the result that the Conseco defendants were obliged to p
benefits in increasing numbersl. 2. At the same time, revenue from premiums on the policie
shrunk because large numbers of policyholdersehexted the OPP provision, thereby leaving fe

policyholders to pay new premiums for their insurance coverije Thus, plaintiffs allege that i
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October 2008, to stop the financial bleeding, Consatiedetter to nearly all LifeTrend policyholdg
outlining increases in premiums, cost-of-inswereductions and expense charges that the pqg
holders would be required to pay if they wanted to maintain their coverage going forward.

The October 2008 letter told Camp, Burnett and other policyholders that their polici
become underfunded and that they owed and wanrtiriue to owe substantial premium amounts
addition to the annual premium payments that el required in the future, Conseco announced
it would require “shortfall payments,” equal to several years’ worth of annual premiums. Acc
to Conseco, those annual premiums should havegmdrby policyholders in prior years but had
been charged previously due to an alleged “administrative erichr{ 36.

According to plaintiffs, the new premiums wésgsed on Conseco’s new misreading of the G
variable. The GCV Table stated, “[t]his table pmags that the insured pays the full annual prem
shown on the preceding page each year.” { 56laintiff's view, the GG/ provision applied to §
policyholder on OPP statasly for the initial year in which a policyholder opted for OPP status.
GCV Table applied for that year, but not subsequeats, because that was both the first and last
in which the policyholder (a) had paid the annual premium “each year” but (b) the policyholder \

required to pay future annual premiumd. By the second year of a policyholder's OPP status
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policyholder had not paid the annual premium “ggedr” and therefore the GCV no longer should have

figured into the calculation of whether the poli@d become underfunded such that premiums pro
could be charged again. In other words, oreliayholder had taken advantage of the OPP Provi
and stopped paying premiums, the values set fiotttie GCV Table no longer applied, and the G
was $0 — presumably because upon surrender, tiogtpader would be entitled to the accumulati
account value, which had by then met or exceeded the GCV.

Plaintiffs contend that for many years, Conseespected this reading of the provision &
correctly used $0 for the GCV elemt of the OPP eligibility formulaPrior to 2008, Conseco routing
sent notices to OPP participants, including Burnatt@amp, stating that ti&CV of their policies wag
$0, with no mention of any premium obligations. The effect of quantifying the GCV as $0 w
most policies satisfied the OPP eligibility requients because the value of the accumulation acqg

had to exceed only the surrender charge plus anyptedeess. By contrast, the effect of using
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values from the GCV Table, as Conseco proptsdd in 2008, was that most LifeTrend policyhold
had underfunded accumulation accounts, owed enorfsbaogfall amounts,” and would have to p
substantial annual premiums going forward.

Plaintiffs allege that, in addition to generating more revenue, Conseco proposed the
2008 changes in order to induce thousands of policyholders to give up their insurance policig
they died — and before Conseco had toqéayeath benefits to their survivold. § 4, 5. The so-calle
“shock loss” strategy would save Conseco tens of millions of dollars on a money-losing prod
if they could induce a few thousandipgholders to quit their policiesld. 5. Plaintiffs allege tha
the strategy worked and thousands of policyholders, including Burnett and Camp, surrende
policies when they concluded that the proposedctearges would make the policies “impractical
maintain. Id.

The October 2008 announcement of forthcomingighka prompted a joint investigation by st
regulators from California, Flora] Indiana, lowa, and Texdsl. § 75. As a result of that investigatia
Conseco announced in November 2008 that it would suspend the proposed changes, pe

outcome of the regulator inquiryd. f 76. On May 25, 2010, Conseco announced that it had e
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into a Regulatory Settlement Agreement (“RSA”) vitility-seven state insurance regulators initiajly,

and later forty-five.ld.  77. The RSA allowed Conseco to impsrnsome, but not all, of the chang
proposed in October 2008. Pursuant to the R®As€co agreed not to demand that policyholders
one-time shortfall payments. The RSA allowed Conseco to resume COI charges with s

restrictions and procedures. The RSA include@arective Action Plan” (“CAP”), which provide(

es
pa)
heci

i

for a number of changes to the policies, som&hath automatically applied to all policyholders, and

others of which were contingent on policyholders waiving legal claims against Conseco in eX
for certain benefits. For example, in exchafayeeligibility to recover from a $10 million settleme

pool, policyholders were required to release Con$eeo all claims “arising out of or in any wa

related to any current and/or future litigation tldimant could bring regding allegations in the

cha
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p

Agreement.” RSA, Ex. F.1. (emphasis added). RPP31-66. Conseco resumed implementatiop of

its initial proposed changes, including monthly COI and expense charges, in October 2010.

After receiving letters in October andoxember 2008 demanding a shortfall paymen
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$78,274.97, on December 22, 2008, a “shocked” plaintiff Camp notified Conseco that he integhde

surrender his policy. Comp. { 113-117. Idegived $89,585.57 upon surrender — substantially] les:

than the $500,000 death benefit he had anticipaléd] 117. Although plaintiff Burnett received

similar notices in 2008 and was similarly “shocketl¢ elected to keep his policies during

[he

regulatory investigationld. § 125. In September 2010, noticing the value of his policies decrgasir

precipitously, Burnett elected to surrender his pediand receive a payment from the RSA’s settlement

pool. Burnett signed the RSA release forms on September 13, 2010.

Burnett and Camp now assert claims similar to those iBrtdagdy action, alleging that Consego

breached the insurance policies by, among otlegshimproperly calculating the premium amou
owed under the OPP provision; calculating cosinstirance deductions based on factors other
mortality; calculating expense charges based on fother than actual expenses; charging a new
unit” expense charge that was not authorized eyutiicies; diluting the 4.5% guaranteed interest
by charging increased premiums, cost-of-insuraeckictions and expense charges; and passing
financial losses to the policyholders through increased premiums, cost-of-insurance deduct

expense charge$d. 1 202-204. Whereas tBeady plaintiffs focus their breach of contract claims
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the actual implementation of those changes in 2Bafhett and Camp — both of whom resigned their

policies prior to implementation — focus their breach claims on the announcement of the change

2008. Thus, the Burnett plaintiffs further alleat by announcing each of the intended breach
October 2008, Conseco further breached the policies by intentionally inducing policyholg
surrender their policies or have them lapke.

Conseco has now moved to dismiss the BurnettfGammplaint, contending that plaintiffs ha
failed to establish that the Court has personaddiction over three of the four defendants — CN

CDOC, and CNO Services. Conseco has also mmvdidmiss the complaint against all defenda
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for failure to state a claim, ondlgrounds that plaintiffs cannot ajkea breach of contract where they

surrendered their policies prior to the implemepntatf the alleged breach or waived that claim

agreeing to the RSA settlement terms and signing the accompanying release.

by
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LEGAL STANDARD

1. Motion to Dismiss for Lack of Personal Jurisdiction

Personal jurisdiction over a non-resident defendant may exist if the defendant has pithe

continuous and systematic presence in the stater@guarisdiction), or minimum contacts with tihe

forum state such that the exercafgurisdiction “does not offenddditional notions of fair play angd

substantial justice” (specific jurisdiction)int’l Shoe Co. v. Washingtp826 U.S. 310, 316 (194%)

(citation omitted). Where there is no federal statute applicable to determine personal jurisdictio

district court should apply the law tife state where the court si®&ee Schwarzenegger v. Fred Mait

n

Motor Co, 374 F.3d 797, 800 (9th Cir. 2004). California laguires only that the exercise of persgnal

jurisdiction comply with federal due process requiremeBise idat 800-01.

“A defendant whose contacts with a state ambssantial’ or ‘continuous and systematic’ dan

be haled into court in that state in any actioeyefthe action is unrelated to those conta@aricroft

& Masters, Inc. v. Augusta Nat'l, Inc223 F.3d 1082, 1087 (9th Cir. 2000) (citiriglicopteros

Nacionales de Colombia, S.A. v. Hall66 U.S. 408, 415 (1984)). “This is known as gengral

jurisdiction. The standard for establishing general jurisdiction is fairly high and requires that t

defendant’s contacts be of the ghet approximate physical presenciel’(citations omitted). “Factor

U7

to be taken into consideration are whether therdizfiet makes sales, solicits or engages in busingss i

the state, serves the state’s magkdesignates an agent for service of process, holds a licensg, or

incorporated there.'ld.

In order for a court to exert specific juristion in accordance with due process, a honresigdent

defendant must have ““minimum contacts’ with theufa state such that the assertion of jurisdict

‘does not offend traditional notions of fair play and substantial justié&etble Beach Co. v. Caddy

ion

453 F.3d 1151, 1155 (9th Cir. 2006) (quotingl Shoe 326 U.S. at 315). The Ninth Circuit emplgys

a three-part test to determine whether the defengias such minimum contacts with a forum state.

First, the “nonresident defendant must do somerm@mbnsummate some transaction with the forum

perform some act by which he purposefully aviaifaself of the privilege of conducting activities fin

the forum,” thereby invoking the benefigd protections of the forum state€ybersell, Inc. v

Cybersell, Inc.130 F.3d 414, 418 (9th Cir. 1997) (quotBalard v. Savageb5 F.3d 1495, 1498 (9th
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Cir. 1998)). Second, the claim must “arise[] outoofresult[] from the defendant’s forum-relat

activities,” and third, the exercise of personal jurisdiction over the defendant must be reag

Pebble Beach Cp453 F.3d at 1155. The plaintiff bears thueden of proving the first two conditions.

Boschetto v. Hansindg39 F.3d 1011, 1016 (9th Cir. 2008). If the plaintiff carries this burden,
defendant must come forward with a ‘compelling cdkat the exercise of jurisdiction would not
reasonable.”ld. (citing SchwarzeneggeB74 F.3d at 802).

The plaintiff bears the burden of establishing tlistrict court’s personal jurisdiction over t
defendant.Harris Rutsky & Co. Ins. Servénc. v. Bell & Clements Ltd328 F.3d 1122, 1128-29 (9
Cir. 2003). If a district courcts on the defendant’s motion to dismiss without holding an evider
hearing, the plaintiff “need only demonstrate fatigt if true would support jurisdiction over tl
defendant.”ld. at 1129 (citation omitted). Unless directyntravened, the plaintiff's version of th
factsis taken as true, and conflickdween the facts contained in thetigs’ affidavits must be resolve
in the plaintiff's favor for purposes of decidimghether a prima facie ca$er personal jurisdiction

exists. Id. (citation omitted)see also Bancrgf223 F.3d at 1087.

2. Motion to Dismiss for Failure to State a Claim
Under Federal Rule of Civil Procedure 12(b)gWistrict court must dismiss a complaint i

fails to state a claim upon whichied can be granted. To survieeRule 12(b)(6) motion to dismis

the plaintiff must allege “enough facts to stateaanalto relief that is plausible on its faceBell Atl.

Corp. v. Twombly550 U.S. 544, 570 (2007). This “facial plaikiy " standard requires the plainti

to allege facts that add up ‘tmore than a sheer possibility thatdefendant has acted unlawfully.

Ashcroft v. Igbal556 U.S. 662, 678 (2009). Although courtxdbrequire “heightened fact pleadi
of specifics," Twombly 550 U.S. at 544, a plaintiffiust provide “more than labels and conclusions,
a formulaic recitation of the elements of a cause of action will notidlogt 555. The plaintiff mug
allege facts sufficient to “raise a right to relief above the speculative leldel.”

In deciding whether the plaintiff has stated arolaihe Court must assume that the plainti
allegations are true and must draw allgonable inferences in his or her favidsher v. City of Log

Angeles 828 F.2d 556, 561 (9th Cir. 1987). Howevekg tourt is not required to accept as t
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“allegations that are merely conclusory, unwarmedrdeductions of fact, or unreasonable infereng
St. Clare v. Gilead Scis., In&@36 F.3d 1049, 1055 (9th Cir. 2008). Maver, “the tenet that a cou
must accept as true all of the allegations containaccomplaint is inapplicable to legal conclusion
Igbal, 556 U.S. at 678. In considering a motion to désmihe court may take judicial notice of matt
of public record outside the pleadingdee MGIC Indemn. Corp. v. Weism803 F.2d 500, 504 (9t
Cir. 1986).

If the Court dismisses a complaint, it must decivhether to grant leave to amend. The N
Circuit has “repeatedly held that a district cotdld grant leave to amend even if no request to arn
the pleading was made, unless it determinestti@pleading could not possibly be cured by
allegation of other facts.L.opez v. Smitr203 F.3d 1122, 1130 (9th Cir. 2000) (citations and integ

guotation marks omitted).

DISCUSSION
1. Personal Jurisdiction
Defendants contend that plaintiffs’ claimsaagt three defendants— CNO, CDOC, and C
Services —must be dismissed because this Caurbtaxert personal jurisdiction over them. Plaint
respond that this Court has both general and specific jurisdiction over all defendants becaus
independent contacts with this forum and bec&N©, CDOC, and CNO Sepes are alter egos (

defendant Conseco Life.

A. General or Specific Jurisdiction.
Having reviewed the complaint, the Court conchitteat plaintiffs havaot alleged sufficien
facts to establish personal jurisdiction over defetel @NO, CDOC and CNO Services. Plaintif

personal jurisdiction theory resté the notion that defendant Conseco Life exists only as a

nth
hen
the

rnal

fs

she

company for the benefit of CNO, CDOC and CDOThere are no specific allegations that these

defendants had contacts with Califoroiher thanthose as an agent or alter ego of Conseco
Rather, there are only conclusory allegations@N®, CDOC, and CNO Services transacted busi

in the State of California on behalf of Conseco Lifeuch conclusory allegations are insufficien
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establish a continuous and systematic presence in the state (general jurisdiction), or minimum
with the forum state such that tiveercise of jurisdiction “does notfend traditional notions of fair pla
and substantial justice” (specific jurisdictiorBebble Beach Cal53 F.3d at 1155.

The complaint alleges that CDOC is a Delaveamporation which is the direct corporate par
and owner of 100% of the stock of defendanhg&eco Life. Through “CDOC’s ownership of a
control over Conseco Life, it transacts busineskarState of California...by selling and administer
life insurance policies and other financial product€ompl. T 19. CNO is also alleged to bs
Delaware corporation, and is the direct corpopateent and owner of 100% of the stock of CD(
Similarly, plaintiffs’ allege, “[through CNQO’s ownership of and cooitover Conseco Life and othg
Conseco Defendants, CNO transacts busines® iSttite of California...by selling and administer
life insurance policies and other financial productid’ § 20. CNO Services is a limited liabili
company incorporated in Indiana, owned collectiisl CNO and CDOC. Plaiiffs allege that CNG
Services “actually performs most of the day-ty@perations and actions of Conseco Lifiel” | 21.
As with CNO and CDOC, plaintiffaurther allege, “[tihrough CNO Sepes’ ownership of and contr(
over Conseco Life and other Conseco Defendants, CNO Services transacts business in thg
California...by administering Efinsurance policies and other financial produdts. These allegation
fail to establish general or specific jurisdiction besmathey contain no facts demonstrating that tf
three corporate entities — CDOC, CNO and CNO i8es+ had a presence in California indepeng
of their investment relationship with their subsidiary, Conseco Life.

The complaint also contains two allegationtended to demonstrate specific contacts \
California: (1) that all defendants interacteithvCalifornia policyholders by communicating with the
about the October 2008 letter announcing changes (Compl. § 34-39); and (2) that CNO a
Services “negotiated the terms o RSA on behalf of...Conseco Lifeld. § 138. As with the gener
allegations discussed above, neither of these gaailEg@tions contains enough detail to show that
of these entities had contacts with California besides those as agents or alter egos of Consecq
the second allegation, plaintiffs further contenat tB6NO’s Executive Vice President of Governm
Relations testified that he participated in neatlyneetings of state regibrs — including California

regulators — leading up to the RSA. Opp. at 25 (B&0O at 31). Plaintiffs were able to obtain t
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deposition testimony from the Court’s public docket inBhadyaction. Id. However, taken togethg
with the complaint, this allegation simply furthéing point — that CNO’s contacts with California wg
on behalf of Conseco Life, not ingendent. As discussed below, while such allegations may est
personal jurisdiction by way of an alter ego oemtgtheory, both specific and general jurisdict
require that each defendant have its own contaithstive forum state. Having not met this burd
plaintiffs have not demonstrated that the Courteearcise general or specific jurisdiction over th

defendants, absent a showing that they aragkeet of alter ego of defendant Conseco Life.

B. Attribution of Conseco Life’s contacts to CDOC, CNO and CNO Services
Defendants do not deny that this Court hasgliction over defendant Conseco Life. Inste
defendants argue that plaintiffs have not suffidjealleged alter ego oagent liability. Plaintiffs
respond that CDOC, CNO and CNO Seeg’ actions in California are attributable to Conseco L
“It is well-established that a parent-subsidiatatienship alone is insufficient to attribute t
contacts of the subsidiary to the parent for jucisonal purposes. Two exceptions to that general
exist, however — a subsidiary’s contacts may beuied to the parent wheethe subsidiary is th
parent’s alter ego, or where the subsidiary acts as the general agent of the pareistRutsky & Co.

Ins. Services, Inc. v. Bell & Clements @828 F.3d 1122, 1134 (9th Cir. 2003) (citations omitted

i. Alter ego

“To satisfy the alter ego exception to the genetalthat a subsidiary and the parent are sep4
entities, the plaintiff must make out a prima facie case (1) that there is such unity of inter
ownership that the separate personalities oftwleeentities no longer exist and (2) that failure
disregard their separate identities would result in fiaudjustice. The plaintiff must show that t
parent exercises such control over the subsidiansgo render the latter the mere instrumentalit
the former.”Id. at 1134. (citations omitted). Whether a unity of interest exists is a fact-specific i
which requires that courts “look at all the circuamgtes to determine whether the doctrine shoul
applied.” Sonora Diamond Corp. v. Superior Cou®® Cal. Rptr.2d 824, 836 (2000).

Here, plaintiffs allege that Coeso Life is a subsidiary of CDQ@hich in turn is a subsidiar
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of CNO. CNO Services, being directly owned by@and CDOC, is also a parent of Conseco L
This web of relationships, plaintifidlege, creates a situation in which Conseco Life “exists onlyf
shell company for the benefit €ENO, CDOC and CNO Services. Compl. § 134. As a result of
arms length transactions and failure to observe corporate formalities, plaintiffs contend thg
CDOC, and CNO Services “must be held liabletfe shell company’s contractual breachdd.” In
support of these otherwise conclusory allegations, plaintiffs allege the following facts:

. CNO and CDOC have the powerfipoint officers and directors of
Conseco Life;

CNO and CDOC have intentionally caused numerous officers and
directors to overlap among the various entities for the purpose of
enriching CNO and CDOC; in paular, CNO and CDOC instructed
Conseco Life to pay dividends thetve depleted Conseco Life’s capital,

. CNO requires that Conseco Life contract with affiliates to provide
personnel and infrastructure;

. CNO and its affiliates set the prices and rate at which CNO Services and
other affiliates provided services to Conseco Life without regard to the
trust market value for such services, instead charging for services based
on Conseco Life’s ability to pay;

. CNO and CNO Services negotiated the terms of the RSA with state
regulators, including California regutais, on behalf of Conseco Life.

Compl. 1 133-138. Although these allegations are giyndiacted at the claim that defendants h:
failed to observe corporate formalities and engagemdn-arms length transactions, they include
specific facts demonstrating such. To the exteaihpffs’ allegations do include specific facts, sy
as the overlap of officers and directors, the regyir@yment of dividends, setting prices and rateg
services, and the negotiation of the RSA, these facts, without more, are unremarkable. A4

corporation may be directly involved in the activities of its subsidiaries without incurring liabil

long as that involvement is “consistent with the parent’s investor stdtlrsted States v. Bestfoqg
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524 U.S. 51, 72 (1998). “Approprigbarental involvement includes: monitoring of the subsidiary’s

performance, supervision of the subsidiaryrefice and capital budget decisions, and articulatig
general policies and proceduredd. Plaintiffs have made no allegations that defendants’ beh
regarding officers and directors, dividends, pricingl aegotiation of the RSA is inconsistent with

parties’ various investor relationshipSee Harris Rutsky828 F.3d at 1134. Accordingly, the Co
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finds that plaintiffs have not alleged facts sufficient to support a claim that CNO, CDOC, ang
Services are alter egos of Conseco Life suchtigeformers’ contacts with California are attributa

to the latter.

il. General agent

“To satisfy the agency test, the plaintiff musake a prima facie showing that the subsid
represents the parent corporation by performingses\gufficiently important to the parent corporat
that if it did not have a representative to perform them, the parent corporation would unde
perform substantially similar servicesSee Harris Rutsky328 F.3d at 1135 (citations and ellips
omitted).

Here, it is alleged that Conseco Life is whallyned by CDOC, which is turn wholly owned
by CNO. CNO Services, being directly owned iy@and CDOC, also exercises control over Cons
Life. Plaintiffs allege generally that all defendants caused the sending of the October 20(
announcing policy changes (Compl. { 36), and @40 and CNO Services negotiated the RSA
behalf of Conseco Life with s&ategulators, including Californi&d(  138). These allegations are |

sufficient to show the degree of control CDGENO, and CNO Services exert over Conseco L
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Plaintiffs do not show that Conseco Life’'s preseim California substitutes for that of CDOC, CNO,

and CNO Services or that CDOC, CNO, and CN@vi8es are in the business of issuing insuragnce

rather than the business of investir@ge Bellomo v. Penn. Life C488 F. Supp. 744, 746 (C.D. N.
1980), cited irHarris Rutsky 328 F.3d at 1135 (9th Cir. 2003) (agenehkationship exists if there is

Y.

(0]

basis “for distinguishing between the business efgghrent and the business of the subsidiarigs.”).

Accordingly, the Court finds thatahtiffs have not alleged sufficiefactual support for the claim th
Conseco Life is the general agehtCDOC, CNO, or CNO Servicés California and dismisses the

defendants from this action.

iii. Leave to Amend

Should the Court dismiss CDOC, CNO, and CBérvices, plaintiffs request that they
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permitted to conduct jurisdictional and amend themplaint. Defendants oppose that request of

grounds that plaintiffs have twice before suffered adverse jurisdictional rulings in the MDL.

Defendants first point to this Court’s July 29, 2009 Order iBtleyaction, in which the Court

found that there was no personal jurisdiction over proposed defendant Conseco, Inc. (now K
CNO - a defendant in the Burnett action). Theee@ourt granted plaintiffs leave to amend th
jurisdictional allegations within two months, whickaitiffs did not do. Defedants also note that tf
attorneys involved in thBrady action then are the & attorneys represengj the Burnett plaintiffg
now. Plaintiffs respond that the July 29, 2009 Ohaex no preclusive effect, because the parties
different and the pre-certification plaintiff there (Brady) could not bind plaintiffs Burnett and ¢
prior to certification. They also note that attoroggrlap plays no role in any issue preclusion analy
The Court agrees with plaintiffs. The Burnetiptiffs are not precludebly the prior ruling becaus
the parties were different and the issues now —tiwitke additional defendants — are different than w
the parties in th8rady action disputed the Court’s jurisdiction over Conseco, Inc. (CNO) only.

Defendants next point to the Court’s Janu2®y 2012 Order in the MDL in which the Col
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denied leave to thBrady plaintiffs to amend theicomplaint to add CNO and CDOC as defend]nts.

That Order, too, has no preclusive effect here. hogortantly, a month prior to that Order the C
had issued an order (December 20, 2011), in which it decertified the class as to surrenderees —
Burnett and Camp. Thus, Burnett and Camp weractoglly in the case aanth later when the Cou
denied leave to amend. Therefore, they ardoond by that adverse ruling. Moreover, the Court]
not rule on the merits of the request to amend the complaint to add the alter ego theory, an
focused on the fact that plaintiffs had abandoned phesguit of that theory for nearly two years. ML
Dkt. 277 at 6.

The Burnett plaintiffs have filed a new putatsiass action and the parties in that action h
raised jurisdictional issues that have not been pigdisgated before in the MDL. Therefore, the Co

finds in its discretion that plaintiffs should bemétted to conduct jurisdictional discovery and to am
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their complaint accordingly.

2. Failure to State a Claim
Burnett and Camp purport to represent a nationwide class of people:
who (1) have owned a Conseco LifeTrend Il or IV Policy; (2) have received, since
October 2008, any of the following: (a) nu#ithat an annual premium or shortfall
payment was due, notwithstanding such person’s prior invocation of the Policy’s
Optional Premium Payment Provision; (b) notice of increased cost-of-insurance
deductions; or (c) notice of increased expartgarges; and (3) since October 2008, have
surrendered their Policies or had them lapse.

Compl. § 168. Plaintiffs also propmoa subclass of policyholders who (1) meet the criteria for the ¢

(2) accepted optional benefits deaavailable by Conseco Life under the Regulatory Settle

Agreement; and (3) signed the standard release form accompanying the Regulatory Sd

Plas:e
men

bttlel

Agreement. In short, plaintiffs and the proposkds are policyholders who surrendered their policies

in the face of the October 2008 annoaiment, some of whom did sodannection with the RSA, unds

which they accepted benefits in exchange for signing its corresponding release. Conseco af

(1) surrenderees and (2) policyholders who signe®& 8% cannot state a claifor breach of contract.

The Court addresses each in turn.

A. Joe Camp

Plaintiff Joe Camp alleges that he surrendered his policy in December 2008 after receivin
in October and November 2008 demanding additipaginents. Upon surrender he contends tha
received substantially less than the $500,000 death benefit he had anticipated. He surrendered
well in advance of when Conseco actually impeted the changes in 2010. Accordingly, Cons
now contends that Camp and others like him canate stclaim for breach of contract because a
time they surrendered, the policy changes abouthwtiiey complain had not gone into effect.
essence, having surrendered their policies, Consasits that there could be no breach because

was no contract in existence in 2010. The Court disagrees.

! Defendants have also filed a motionsimy proceedings, including discovery, pend
resolution of this motion to dismiss. That motio®ENIED as MOOT, excepb the extent that th
Court now permits plaintiffs to conduct jurisdictional discovery. MDL Dkt. 423.
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It is a well-established principle of contréentv that a promisor’s renunciation of a contracfual

duty before the time fixed in the contract for performance is a repudid@ies.Taylor v. Johnstdrb

Cal.3d 130, 137 (1975). Repudiation of a contractual duty ripens into a breach prior to the

performance only if the promisegects to treat it as suchd. 137-38. When a contract is repudiat
the time of accrual of a ach of contract action depends on whether the injured party chooses
repudiation as a present breach; if the injured paEdgts to place the repudiator in breach before
performance date, the accrual date is accelerabed thhe time of performance to the date of s
election, but if the injured party opts to await performance, the claim accrues from the time fi
performance.ld.

Here, plaintiffs allege that Conseco renouncethaeterms of the insurance policy prior to f
performance. The October 2008 letter, accordimgaimtiffs, renounced key terms of the contract
changing the way critical numbers were calculated, including: the premium amounts owed u
OPP provision; cost-of-insurance deductions based on factors other than mortality; expensg
based on factors other than actual expenses; charging a new “per unit” expense charge thg
authorized by the policies; diluting the 4.5% guaranteed interest rate by charging increased pn
cost-of-insurance deductions and expense charges; and passing along financial losseg
policyholders through increased premiums, cost-of-insurance deductions and expense charges
these alleged renouncements are in fact renouncements (i.e., whether they breach the contr
the subject of the instant motion. Assumingrguendothat they were, by choosing to surrender ti
contracts, plaintiffs elected pdace the repudiator in breachaylor,15 Cal.3d at 137-38. Accordingl
the broader repudiation-based breaatooitract accrued the moment pli's elected to surrender thg
policies.

Conseco responds that although they annoutieedhanges in October 2008, they susper
them a month later pending regulatory review. Conseco contends that by surrendering their
during that review period, Camp and others like him surrendered at a time when the policies
actually repudiated. In effect, Conseco arguestthatibsequent suspension letter nullified its all€]
prior repudiation. The Court disagrees. Gmuss November 2008 announcement told policyhols

that the forthcoming changes woulddospendedotwithdrawn. The November 2008 suspension lef
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was not a change of heart; instead Conseco pursued the relevant changes with state regulat
next two years and finally implemented them in 2010 — all the while leaving policyholders like

and Burnett faced with the reality of dwindliagcumulation accounts. The promisee does not

to wait for years to see whether the announced repudiation comes td@gess.15 Cal.3d at 137-3§.

Instead, in the face of what they viewed as anesgrepudiation of the coatt, plaintiffs — the party
injured by the repudiation — elected to place the repudiator in breach by surrendering the’con
Accordingly, the Court finds that plaintiffs hapéed allegations sufficient to state a claim

breach of contract based on repudiation.

B. William Burnett
Conseco again raises the issue of whethesuhelass of releasors — policyholders who sig

the CAP release contained in the RSA settlemeare—prohibited from asserting breach of conti

ors
Car

have

trac

for

ned

act

claims. See, e.gMDL Dkt. 138 at 8; 451 at 20. PlaifftBurnett surrendered his policies by signing

such a release and received payment from the RSA’s settlement pool.
In exchange for certain benefits, like inclusion in a $10 million settlement pool, ¢
policyholders released Conseco from all claims fagigut of or in any way related to any curre

and/or future litigation that Claimant colddng regarding allegations in the AgreemehRSA, Ex.

F.1. (emphasis addetl)The issue is whether plaintiffs’ breachcontract claims in this action a
within the scope of the “allegations in the agreemerte Court concludes thttey are not. The plai
language of the RSA shows that it covers an entirely different subject matter than this class &

Paragraph 54 of the RSA confirms that “No biénd Policy owner shall be excluded from |

CAP on the basis of membership in a purpodieds action lawsuit pending against the Compa

2 Although they no longer held paiés, plaintiffs also argue that the breach of contract
ongoing and actually occurred in 2010 when the changes were implemented. This argumentisi
The law on repudiation is clear: the breach occumsnathe injured party chooses to treat repudi
as a breachTaylor, 15 Cal.3d at 137-38. Here, plaintifiscathe other policyholders they purport
represent chose to do so prior to the 2010 implementation of the changes at issue.

® The Burnett complaint discusses and incapes the substance of the RSA, which \
introduced into evidence in the MDL the parties’ summary judgment briefin§eeMDL Dkt. 387,

Hopkins Decl., Ex. 12, Regulatory Settlement Agreemaantordingly, the Court takes judicial noti¢

of the undisputed contents of this Agreement.

17

Prta

bt

(e

=]

ctio

he

ny.

was

ncol
ion
to

vas




United States District Court
For the Northern District of California

© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

RSA 1 54. Presumably, if a policyholder cannot begm&ad from participating in the CAP on the b3
of membership in a class action, then the sarieywlder should not be excluded from this particy
class action on the basis of having signed a CAdase. Other portions of the RSA confirm t
understanding.

Paragraph 27 of the RSA states, “the Lead Regslatlmge that violations have occurred relg
to the issues under review identified in Paragraph B&h."Paragraph 25 outlines a broad “multist
market conduct examination of [Conseco] to revibe/[COI and expense charges] announced ir
October and November 2008 letters as well as the,saleninistration and management of the Lifetr
policies,” conducted by state regulatold. Paragraph 26 provides more detail of the issues revig
during the multistate examination:

Whether any marketing or advertising materials used by [Conseco] for the Lif
policies contained any false or misleading information;

a
b. Whether [Conseco] engaged in sales practices that misrepresented the |
advantages, or terms of the Lifetrend policies;

C. Whether any communication by [Conseco] was misleading to Lifetrend Policyha

d. Whether [Conseco] had failed to properly nmgaar administer the Lifetrend policie
and

e. Whether [Conseco] properly determined [COl and expense charges] made

Lifetrend policies.
Paragraph 30 also lists the “concerns” that the CAP, which contains the release, was stru
address, including “concerns regarding the [C@l expense charges]; [Conseco]'s attempt to co
additional premiums for under-funded policies; the sale, administration and management
Lifetrend policies...”Id.

Under Indiana law, claims not within the sedtj matter of a release are not discharged,
courts strictly enforce release langudipeiting the scope of the releas@Nright Motors, Inc. v
Marathon Qil Co, 631 N.E.2d 923, 925-26 (Ind. Ct. App. 19948rom the plain language of the RS
it is apparent that the multistate examination wasmised on a very different theory of poten
liability than this putative class action. Four of the five issues listed reflect general concern

fraudulent behavior, including terms such as “false or misleading information,” “misrepresentg

and management failures. These terms evidenoea@m on the part of regulators that Conseco

* Paragraph 111 of the RSA providdat “[w]hen an issue pertaining to this Agreement apyj
to multiple jurisdictions, the [parties] agree that Indiana law shall apply.”
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charges were misleading, but not necessarily inflated. To the extent the RSA contains
statements, such as “Whether [Conseco] properlyméied [COI and expense charges] made tg
Lifetrend policies,” the RSA narrows these general terms with the inclusion of the enumerated pf
list of specific concerns that all sound in fraud. In any event, nowhere does the RSA evid

awareness or concern for the specific breach of corti@ots asserted in this action — that Conse

announcement of inflated fees and changes in cqrtdicy calculations repudiated the contract. T

crux of the multistate examination appeared totesponse to consumer concerns that there was
falsehood behind Conseco’s 2008 attempt to restrictivarges. Thus, the RSA release cover
entirely different subject matter and therefore doedaoteleasors from participating in this actig

Again, whether the announcement and subsequent implementation of changes wer

repudiations of the contract rematonshe seen. On a motion to dissfor failure to state a claim tf

ger
the
ece
BN CE
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he

50m
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Court is only concerned with whether the allegatemplead are sufficienHaving concluded that thr
ull

RSA does not bar releasors from participatinghis action, and that surrendering prior to
implementation does not extinguish plaintiffs breachaftract claim, the Court finds that plaintif

have stated a claim for breach of contract.

CONCLUSION
For the foregoing reasons, the Court GRANT$eddants’ motion to dismiss for lack
personal jurisdiction and DENIES defendants’ motiodisoniss for failure to ste a claim. The Cou
further directs that the parties engage in jurisoin@l discovery and that plaintiffs may amend th

complaint only as to the jurisdional issues discussed hergiithin forty-five (45) days of this

Order.
IT IS SO ORDERED.

Dated: November 18, 2013 M Mﬁ“—"“

SUSAN ILLSTON
United States District Judge
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