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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA
JUAN CUEVAS, No. C 12-05916 CRB
Plaintiff, ORDER GRANTING SUMMARY
JUDGMENT
V.
SKY WEST AIRLINES,
Defendant. /
In this wrongful termination suit, Defendant SkyWest Airlines moves the Court fg
summary judgment, or in the alternative, summary adjudication of Plaintiff's claims. S

generallyMot. (dkt. 73). Because no reasonable jury could find that Defendant terming
Plaintiff in retaliation for making safety complaints, the Court GRANTS Defendant’'s m(
as to Plaintiff's retaliatory termination claims (second and third causes of action). Bec
Plaintiff was an at-will employee and had no employment contract, the Court GRANTS
Defendant’s motion as to Plaintiff’'s breach of implied covenant of good faith and fair d
and breach of contract of continued employment claims (fourth and fifth causes of acti
Because the record is devoid of evidence showing that Defendant was negligent in hin
supervising the employees who terminated Plaintiff, the Court GRANTS Defendant’s n
as to Plaintiff’'s negligent supervision claim (sixth cause of action). Accordingly, the C¢

GRANTS Defendant’s Motion for Summary Judgment in whole.

23

DI
pe
ited
Dtiol

AUS

palil
pN).
ng

noti

burt

Dockets.Justia.cq

m


http://dockets.justia.com/docket/california/candce/3:2012cv05916/260904/
http://docs.justia.com/cases/federal/district-courts/california/candce/3:2012cv05916/260904/123/
http://dockets.justia.com/

United States District Court
For the Northern District of California

© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

l. BACKGROUND

Plaintiff Juan Cuevas (“Cuevas”) worked as a ramp agent for Defendant SkyWe
Airlines (“SkyWest”") at San Francisco International Airport (“SFQO”) from November 7,
2006 until December 27, 2011. Compl. (dkt. 1) 1 7; Cuevas Decl. (dkt. 96) 1 2. As a1
agent, Cuevas was responsible for “loading and unloading baggage, pushing and parl
aircraft, loading and unloading commaodities for consumption by passengers, and serv
aircraft.” Cuevas Decl. § JJuan De La Cruz (“De La Cruz”) became SkyWest's Hub
Director at SFO in November 2011d. § 9; De La Cruz Decl. § 1. As Hub Director, Juarn
De La Cruz was in charge of SkyWest's SFO customer service and ramp operations.
Decl. 1 9. Cuevas, a ramp agent, and his direct supervisors, the ramp/shift managers
reported upstream to De La Cruz. De La Cruz claimed to have had an “open door pol
when he began at SFO, encouraging employees to come directly to him with work-relg
concerns. Cuevas Decl. 1 9. After the events described below, on December 27, 201
La Cruz terminated Cuevas for insubordination. 1@1; Compl. § 14.

A.  The Traffic Admonishment

The story leading to Cuevas’s termination begins on July 26, 2010. During his §
that day, Cuevas received a $50.00 citation for failing to stop at a stop sign while driviy
baggage cart, also known as a “tug.” Cuevas Decl. 5. Cuevas failed to stop becaus
tug he was driving had faulty brakes. I@uevas had noticed during a pre-shift inspectio

that the tug’s brakes were “somewhat weak,” but did not believe the tug was unsafe al

time. 1d.Y 4. After receiving the citation, Cuevas “red tagged” the tug, indicating it was

unsafe and in need of repair, and placed the tug out of servicg5.1d.
Cuevas took the citation to his then-supervisor, Tony Booker (“Booker”), and

explained the incident and the faulty brakes.{ld. Booker told Cuevas that he would
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“take care of” the citation if, after a SkyWest mechanic inspected the tug, it proved thaf the

brakes were defective. |(Cuevas prepared an incident report at Booker’s recid.,st,
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though the parties have been unable to locate the report sBlogVest Ground Equipmen
Maintenance inspected the tug and found that the brakes were faulty; Booker again to
Cuevas that he would “take care of” the citation, and that Cuevas had no further
responsibilities with respect to the incident. Cuevas Decl. 7. As far as Cuevas was
concerned, the citation issue had been resolved. S#% 7d8.

B. Safety Complaints

Cuevas became concerned about the safety of SkyWest's ground equipment dy
late Summer 2011. Cuevas Decl. § 10. In August 2011, Cuevas began taking picture
his camera phone of damaged and unsafe SkyWest ground equipment, and he discug
pictures and safety issues with coworkers.{fd10-11; seal. Ex. A.

Cuevas took advantage of De La Cruz’s “open door policy” to share his concern
regarding workplace safety. Cuevas Decl. 1 9-10. Cuevas recalls having “several
conversations” with De La Cruz about unsafe SkyWest ground equipmeffit10d.Cuevas
estimates that these conversations took place between August and October 2011, wh
coincides with when Cuevas took pictures of equipraigdtievas Decl. § 10.

In addition to sharing pictures and safety issues with De La Cruz, Cuevas also 3
his concerns with the U.S. Department of Homeland Security during an informational
meeting in the summer of 2011. f12. Cuevas, feeling that his concerns remained
unresolved, called SkyWest's corporate hotline and lodged a “Safety Concern Report”
October 25, 2011. 1dj 13. De La Cruz maintains that he knew nothing about any of th
complaints, including the formal safety report and the meeting with Homeland Security
after commencement of this litigation. De La Cruz Decl. 1 11-12.

On November 15, 2011, Cuevas received a telephone call from Michael Eisenst

(“Eisenstat”), Manager of Safety Investigation for SkyWest, and the two discussed Cu

‘Bookel doe: not remembe the report or requestin one from Cuevas bul state that it would
have beer his practiceto reques onein asituatiorsucl asthis. Booker Depo. (dkt. 98-2) at 47:5-47:1

?SkyWest disputes this characterization, as D€t claims never to have received a sa
complaint from Cuevas. S&e La Cruz Decl. (dki73-1) 11 11-12. De L@ruz’s report following g
December 13, 2011 meeting with Cuevas shows that Cuevas made at least some geneg
complaints during that meeting. See La Cruz Depo. Ex. 13 (dkt. 97-8).
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October Safety Concern Report. Cuevas Decl.  16. Cuevas’s identity as the complal
remained confidential in accordance with SkyWest policy. EBBgenstat Decl. (dkt. 73-4) ]

6. After the call, Cuevas e-mailed nine photographs to Eisenstat depicting unsafe Sky

equipment. Cuevas Decl. 1 16. No one at SkyWest followed up with Cuevas about the

photographs. 1d.

C. Suspensions and Termination

In November 2011, well over a year after Cuevas’s July 26, 2010 traffic citation,
Cuevas reported to work to find that SFO had deactivated his security badge for failurs
pay the $50.00 fine. Idl 14. Cuevas missed three days of work without pay, during wh

he took a required class and an exam, and paid the $50.00 fine; afteSFOdgactivated

his security badge. IdCuevas felt that he should not have been responsible for the fine

especially given his interactions with Booker in 2010. i8e®] 14-15. Cuevas explained
the issue to De La Cruz’s administrative assistant, Shannan Johns$ri5IdDe La Cruz
then decided to investigate the July 2010 incident in order to determine if Cuevas mig}
eligible for reimbursement from SkyWest. Se€f 17; De La Cruz Decl. Ex. E.

Following his investigation, De La Cruz decided that SkyWest would not reimbu
Cuevas for the $50.00 fine. Cuevas Decl. 1 17; De La Cruz Decl. Ex. E. Cuevas’s
supervisor, Miguel Diaz (“Diaz”), informed Cuevas of the decision on December 12, 2(
and Cuevas requested a meeting with De La Cruz.Ogpan (dkt. 95) at 12; Cole Decl.
(dkt. 97) Ex. B at 212-14.

On December 13, 2011, Cuevas, De La Cruz, and Diaz met to discuss De La C

decision to deny reimbursement. Cuevas Decl. { 17; De La Cruz Decl. Ex. E. De La {

*The parties disagree on this Eisenste state thar he repeated| followed up with Cueva for

description of the safetyhazard containe:in the photograph: but Cueva neve responded. Eisentat

Decl. (dkt. 73-4)|5. Eisenstat states that the photograpdrseadiid not make Cuevas’s safety conce
immediately clear, and that he needed more infiomao appropriately evaluate and address Cuey
concerns._Se#l.; see als@Cuevas Decl. Ex. A.
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explained that he found the tug had not been serviced for faulty Brakesvas Decl.  17;
De La Cruz Decl. Ex. E. Cuevas told De La Cruz that the decision was unfair, and als
SkyWest's ground equipment continued to have “serious problems.” Cuevas Decl. { ]
La Cruz offered to investigate further and reconsider his decision, and asked Cuevas {
provide a written statement documenting the 2010 incidentsddDe La Cruz Depo. Ex.
13 (dkt. 97-8). Cuevas believed such a report to be futile, and refused to write one, eV
while on the clock. Cuevas Decl. § 17; 8sela Cruz Depo. Ex. 13; Diaz Depo. Ex. 28
(dkt. 97-13). Additionally, as part of the investigation, De La Cruz asked Cuevas to sig
Investigation Confidentiality Memo (“ICM”), a Human Resources (“HR”) document bing
employees not to discuss an ongoing investigation with others. Cuevas Decl. J0& 1 se

Cruz Decl. Ex. F. Cuevas felt that signing such a document was unfair, and refused tc

Cuevas Decl. 1 17. De La Cruz then suspended Cuevas without pay for five days, unti

December 19, 2011. |d.

Cuevas and De La Cruz met again on December 19, this time with an HR
representative named Andrea Knight (“Knight”). §d18. Cuevas refused to write an
incident report describing the events from July 2010, and would not sign the_ICM. Id.
Cuevas felt that it was unreasonable and futile to write a statement explaining the July

incident when he had already prepared one around the time of the incidet.17d18; see
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Knight Decl. (dkt. 73-2) Ex. A. De La Cruz explained that the previous report could not be

located, and that he needed a written account from Cuevas. Knight Decl. Ex. A. Cue)
refused to write a statement. IBe La Cruz again suspended Cuevas. Cuevas Decl. |

When the parties next met on December 21, Cuevas still refused to write the rej
sign the ICM._See id[ 19; Knight Decl. Ex. B. De La Cruz suggested that Cuevas cou

instead sign a statement that he was “satisfied with the . . . investigation,” presumably

*E-mail record: show thai De La Cruz corresponde with maintenanct anc maintenanc told
De La Cruzthaithe tua hac not beer serviced for faulty brakes See De La Cruz Depo Ex. 14 (dkt. 97-
8). This turned out to be incorrect. Service records produced in this litigation show that
maintenance fixed the tua’s brakes on July 27, 2010, the day after Cuevas ran the stSea
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Suronel Depo Ex. 8 (dkt. 98-6) The parties do not dispute thae thrakes were faulty, only whether

De La Cruz knew they were faulty wher he refuse(to reimbursi Cuevas See Mot. at5n.5;Opp’n at
11-13; De La Cruz Decl. 1 18.
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up on the $50.00 reimbursement. Cuevas Decl. 1 19; Knight Decl. Ex. B. Cuevas deq

Eline

as he was not satisfied with the investigation. Cuevas Decl. § 19. De La Cruz and Knlight

explained the importance of documentation and stressed that Cuevas was at risk of lo

job. Knight Decl. Ex. B. De La Cruz suspended Cuevas for a third time. Cuevas Dec|.

Pennie Hancock (“Hancock”), a SkyWest HR employee, reached out to Cuevas
telephone on December 22 to discuss Cuevas’s suspension and continued employme
SkyWest. _Sed. 1 20. Hancock sought to clear up any confusion about the written
statement De La Cruz had asked Cuevas to provide. Hancock Decl. (dkt. 73-3) 1 7. S
“urge[d Cuevas] to provide the written statement to avoid termination.’'Hé&hcock also
asked Cuevas to sign the ICM, and said that if he did not sign, his future at SkyWest ¢
in jeopardy._Se€uevas Decl. | 20.

De La Cruz and Cuevas spoke on the phone shortly after Cuevas’s conversatio
Hancock._Seélancock Decl. Ex. A. De La Cruz told Cuevas that he would issue a Let
Instruction (“LOI")}—a SkyWest written warning—to resolve the disagreemSee
Hancock Decl. Ex. A; De La Cruz Decl. 1 16; Cuevas Decl. 1 21. De La Cruz asked G
to come in and sign the LOI with another supervisor on December 24da8eeck Decl.
Ex. A. Cuevas stated that he would not sign the letter DilLa Cruz asked Cuevas to ta
the weekend off, and come in on December 27 for a meeting. Id.

Cuevas came in on December 27 to meet with De La Cruz. Cuevas Decl. T 21.
Cruz presented Cuevas with the LOI he had referenced on the plhin€uevas refused tq
sign the LOI because he felt that he and SkyWest had not reached an agreement reg4

dispute.Id. De La Cruz fired Cuevas for insubordinaticd.; se¢ Hancock Decl. Ex. A.

°The LOI recited the events leading to Cuevas'spensions, starting with Cuevas's refusa
write a report on December 13, 2011. De La Cruz DeclG. The LOI also recited what happer
at the meetings on December 19 and 21, and ded@ibevas’s telephone calls with Hancock and
La Cruz on December 22. IdThe LOI cited Cuevas’s repeated insubordination, and noted
insubordination is grounds for temmation under SkyWest policy. IdThe LOI requested Cuevas
future cooperation with respect to supervisor reqasated that his signature was “not an admis
of guilt or liability,” and provided an opportiy for Cuevas to comment in writing. _Idlhe signed
LOl is essentially a promise from the employee ligatnderstands his supervisor’'s complaints and
“do better” next time.
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D. Lawsuit

Cuevas filed this case on November 19, 2012, alleging six causes of action aga
SkyWest and Juan De La Cruz. See gene€dimpl. (dkt. 1). Cuevas voluntarily dismiss
De La Cruz as a defendant on March 22, 2013. Dsgmissal Ord. (dkt. 22). Cuevas also
voluntarily dismissed his first cause of action, brought under a federal whistle blower g
though he never filed an amended complaint. Gese Mgmt. Stmt. (dkt. 41) at 6.

Cuevas'’s five remaining causes of action are for: (1) wrongful termination in
retaliation for Cuevas’s safety complaints under California Labor Code section 6310; (
wrongful termination in violation of public policy; (3) breach of implied covenant of goo
faith and fair dealing; (4) breach of implied contract of continued employment; and (5)
negligent supervision of De La Cruz, with respect to his decision to terminate Cuevas.
Compl. 11 23-36. SkyWest now moves the Court for summary judgment, or, in the
alternative, for summary adjudication of Cuevas’s claims. See geniatlly
. LEGAL STANDARD

Summary judgment is proper when “the movant shows that there is no genuine

as to any material fact and the movant is entitled to judgment as a matter of law.” Fed,

Civ. P. 56(a). Anissue is “genuine” only if there is a sufficient evidentiary basis on wh
reasonable fact finder could find for the nonmoving party, and a dispute is “material’ o

it could affect the outcome of the suit under governing law. ABelerson v. Liberty Lobby,

Inc., 477 U.S. 242, 248-49 (1986). A principal purpose of the summary judgment proc
“Is to isolate and dispose of factually unsupported claims.” Celotex Corp. v. Cafiett
U.S. 317, 323-24 (1986). “Where the record taken as a whole could not lead a rationg

of fact to find for the non-moving party, there is no ‘genuine issue for trial.” Matsushit:
Elec. Ind. Co. v. Zenith Radid75 U.S. 574, 587 (1986). In ruling on summary judgmen

court must draw all reasonable factual inferences in favor of the nonmoving party.
Anderson 477 U.S. at 255.
If the moving party bears the burden of proof at trial, it “must affirmatively

demonstrate that no reasonable trier of fact could find other than for the moving party.

nst
ed

tatu

[®X D
~

Se

disf

ch
nly |

edu




United States District Court
For the Northern District of California

© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

Soremekun v. Thrifty Payless, In&09 F.3d 978, 984 (9th Cir. 2007). Where the

nonmoving party will have the burden of proof at trial on a particular issue, however, t
moving party need only point out “that there is an absence of evidence to support the
nonmoving party’s case.” ldCelotex 477 U.S. at 325. If the moving party points out an
absence of evidence, the burden then shifts to the nonmoving party to show, by affida
otherwise, “specific facts showing that there is a genuine issue for trial.” Andéiisbb.S.
at 250; Fed. R. Civ. P. 56(e). Summary judgment should be entered against a party w
having had adequate time for discovery, fails to show “the existence of an element ess
to that party’s case, and on which that party will bear the burden of proof at trial.” Celdq
477 U.S. at 322-23.
[ll.  DISCUSSION

A. Plaintiff's Causes of Action

As stated above, Cuevas voluntarily dismissed his first cause of action, and his
through sixth causes of action remain. The Court will now discuss each cause of actig
turn.

1. Wrongful Termination (California Labor Code Section 6310)
Cuevas'’s first remaining cause of action is for wrongful termination under Califo

Labor Code section 6310. S€empl. 11 24-25. Section 6310 prohibits an employer fro

€
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terminating an employee because the employee has made “any oral or written complajint

to ... his or her employer . . ..” about unsafe working conditions or unsafe work practices

Cal. Lab. Code § 6310(a). Cuevas claims that his suspensions and termination in De¢

2011 were not based on insubordination, but were instead SkyWest retaliating against
Cuevas for making safety complaints. Opp’n at 1.

Courts considering claims under section 6310—and similar wrongful terminatior
statutes—have applied the three-part burden-shifting framework set forth by the Unite
States Supreme Court in McDonnell Douglas Corp. v. G 411 U.S. 792 (1973)See
Yanowitz v. L’Oreal USA, In¢, 36 Cal.4th 1028, 1042 (200'Morgan v. Regents of Univ.
of Cal, 88 Cal. App. 4th 52, 68 (200(McDaniels v. Mobil Oil Corg, 527 F. App’x 615,

em
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617 (9th Cir. 2013) (memorandum opinion). The first step requires the plaintiff to
demonstrate a prima facie case of retaliatiMorgar, 88 Cal. App. 4th at 68. If the plainti
succeeds, he has established a rebuttable presumption of discrimiSe¢ Reeves v.
Safeway Stores, Ir, 121 Cal. App. 4th 95, 111-12 (2004). The burden then shifts to thg¢

defendant to show a legitimate, non-retaliatory reason for its adverse action against thie

plaintiff. Morgan 88 Cal. App. 4th at 68. If the defendant puts forth a legitimate reaso
presumption of discrimination simply disappears. Reel2t Cal. App. 4th at 112. The

final burden then rests with the plaintiff to prove that the defendant’s proffered explang

merely pretext for underlying retaliation. Morg&® Cal. App. 4th at 68. At this point, “the

question becomes whether the plaintiff has shown, or can show, that the challenged a
resulted in fact from [retaliatory] animus rather than other causes.” Rd@le€al. App.
4th at 112.

a. Prima Facie Case

=%
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Cuevas succeeds in carrying his burden at summary judgment to establish a prima

facie case. The plaintiff's burden at the prima facie stage is “not onerousTe$elep’t
of Cmty. Affairs v. Burdine450 U.S. 248, 253 (1981). The three elements of a prima fg

case under section 6310 are: (1) that the plaintiff engaged in a “protected activity”; (2)
defendant subjectdtie plaintiff to an “adverse employment action”; and (3) a causal lin}
between the two—that the defendant took action becaube pfaintiff’'s protected activity.
Yanowitz, 36 Cal.4th at 104:se¢ Harris v. City of Santa Moni(, 56 Cal.4th 203, 214-15
(2013).

I Protected Activity

First, Cuevas engaged in a “protected activity” by making safety complaints to hjs

employer. A protected activity implicates an important public interest tethered to
fundamental constitutional or statutory policicLukov v. Schindler Elevator Col, No. 11-
201, 2012 WL 5464622, at *4 (N.D. Cal. Nov. 8, 2012) (internal citations and quotatior

marks omitted). California Labor Code section 6310 is tethered to the policy of ensuri

safe workplace for all employees. Séesee als&Cal. Lab. Code § 6300.
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Drawing all reasonable factual inferences in favor of Cudkias,ecord demonstrate
that Cuevas made several complaints to De La Cruz between August and October 20!
lodged a formal safety complaint with SkyWest headquanteSctober 25, 2011. Cuevas
Decl. 91 10, 13. Though De La Cruz claims never to have spoken to Cuevas about sg
iIssues, at least not until December 13, 2011, the Court is at minimum faced with a ma
factual disputé.
ii. Adverse Employment Action
Second, the parties do not dispute that SkyWest subjected Cuevas to an “adver
employment action.” Both Cuevas’s suspensions and his termination qualify as adver
employment actions. Cuevas has established this element of his prima facie case.
The parties do disagree as to adverse actions beyond the suspensions and tern
Cuevas argues that SkyWest denying his $50.00 reimbursement and asking him to sig
ICM were further adverse actions. Opp’n at 18-19. Specifically, as to the ICM, Cueva
argues that the ICM unlawfully and unreasonably restricted his right to make further sa

complaints.ld. The ICM only asked Cuevas not to discuss the ongoing investigation, V

involved his July 2010 traffic admonishment and the faulty brakes; the document did npot

attempt to silence Cuevas with respect to future issues with workplace Se¢ De La
Cruz Decl. Ex. F. Furthermore, in reference to SkyWest'’s denial of the $50.00

reimbursement, the Court is not convinced that this suffices as an adverse employmer
action. Cf. Tyler v. Ispat Inland Ini, 245 F.3d 969, 972 (7th Cir. 2001) (“[T]he denial of 3

monetary perk, such as a bonus or reimbursement of certain expenses, does not cons
adverse employment action if it is wholly within the employer’s discretion to grant or de

and is not a component of the employee’s salary.”). Even if SkyWest's reimbursemen

°*Additionally, “section 6310 applies to employ&rko retaliate against employees whom tl
believe intend to filevorkplace safety complaints.” Lujan v. Minagh?4 Cal. App. 4th 1040, 1045-4
(2005) (emphasis added). Cuevas simply mentiogpemgralized safety concerns in his Decembe
2011 meeting with De La Cruz and Diaz is suéfitito afford him protection under section 6310.
La Cruz feasibly could have feared future safety complaints based on what transpired in that
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denial does qualify as an adverse employment action, Cuevas runs into the same issues ¢

forth below when it comes to proving pretéxt.
lii.  Causation
Finally, Cuevas has met his burden at summary judgment to show a causal link

between his safety complaints and subsequent suspensions and termination. The cat

sat

element of a plaintiff's prima facie case requires the employer’s retaliatory animus to be a

“but-for cause of the employer’s adverse action.” Reel2k Cal. App. 4th at 108 (citation

omitted). Evidence of an employer’s knowledge of the employee’s protected activity,
the adverse employment action follows soon after, can be sufficient to support an infef
of causation._Se€isher v. San Pedro Peninsula Hpgd4 Cal. App. 3d 590, 614-15 (198

SkyWest argues that the two people who had primary responsibility for terminat

1S
vhe

enc

D).

ng

Cuevas, De La Cruz and Hancock, had no knowledge of Cuevas'’s prior safety compljints

Mot. at 15-17.1f the parties did not know about Cuevas’s complaints, then surely he ¢

not have been fired becausettvdse complaints, CReeves121 Cal. App. 4th at 109

uld

(“[llgnorance of a worker’s protected activities or status does not afford a categorical defel

unless it extends to albrporate actors who contributed materially to an adverse employ
decision.”). Cuevas tells a different story, however, that indicates De La Cruz had heg
several of Cuevas’s complaints before the suspensions and termination ocSe¢ Cuevas
Decl. § 10. Additionally, De La Cruz’'s meeting minutes from the date of Cuevas’s first
suspension, December 13, 2011, state that Cuevas mentioned some general safety c(

at that time.Se¢ De La Cruz Depo. Ex. 1:Resolving the factual issue in favor of Cuevas

me
rd

mp

y a

reasonable jury could find that SkyWest knew about Cuevas’s complaints when it decided

fire Cuevas. Given that his suspensions and termination followed within a relatively sh

period of time, this is at least sufficient to create a jury issue as to the causal link betw

’Additionally, if Cuevas bases his retal@ticlaim on the $50.00 reimbursement alone,
damages would likely be velynited.
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Cuevas’s termination and protected safety complaints. Accordingly, Cuevas has establist

a prima facie case.

b. Legitimate Reason

Next, the burden shifts to SkyWest to demonstrate a legitimate, non-retaliatory feas

for the adverse employment actioBeeMorgan 88 Cal. App. 4th at 68. SkyWest offers
substantial evidence that it suspended and fneelvas for repeated instances of
insubordination.

The record demonstrates that Cuevas refused to comply with a supervisor’s req
multiple occasions. Cuevas expressed dissatisfaction with De La Cruz’s decision to d

$50.00 reimbursement, and De La Cruz requested a written report from Cuevas to rec

ues

9
=)
<

ons

his decision. Given that Cuevas’s previous written account could not be located, De Lia C

asking Cuevas to provide a new written statement was not unreasonable. Cuevas regeat

refused to write a report or sign HR documents, despite multiple suspensions, meetings, &

telephone calls. SkyWest warned Cuevas that he could be terminated for insubordinat

on

yet he persisted. Cuevas even refused to sign a written warning to save his job, which on

required him to admit that he understood why he had been suspended, and to be mors
cooperative in the futur The parties appear to have reached a stalemate, and SkyWes
not have an obligation to retain an at-will employee who had been insubordinate on se
occasions. Accordingly, SkyWest has offered sufficient evidence of a legitimate motiv
for suspending and terminating Cuevas such that the burden shifts back to Cuevas to
demonstrate pretext.
C. Pretext

“If the employer produces substantial evidence of a legitimate . . . reason for thg
adverse employment action, the presumption of [retaliation] created by the prima facie
simply drops out of the picture.” Morga®8 Cal. App. 4th at 68 (internal citations and
guotation marks omitted). The burden now shifts back to Cuevas to demonstrate that

SkyWest acted in retaliation, despite its proffered motivations.idSee
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Cuevas fails to demonstrate pretext, even at the summary judgment stage. To
summary judgment, an employee claiming retaliation must offer “substantial evidence’
the employer’s stated justification for the adverse action was “untrue or pretextual, or
evidence that the employer acted [in retaliation], or a combination of the two,” such tha
reasonable jury could find that the employer retaliated against the employee. Horn v.
Cushman & Wakefield W., Inc72 Cal. App. 4th 798, 806-07 (1999) (internal citations a

quotation marks omitted). A plaintiff does not meet this burden simply by showing tha;
employer’s decision was wrong, mistaken, or unwise. Rather, the employee must
demonstrate such weaknesses, implausibilities, inconsistencies, incoherencies, or

contradictions in the employer’s proffered legitimate reasons for its action that a reaso

factfinder_couldrationally find them unworthy of credence.” kt.807 (internal citations an

guotation marks omitted). Cuevas must therefore provide substantial evidence that

SkyWest's claims of insubordination were a sham, or that SkyWest retaliated against hi

making safety complaints, beyond the fact that De La Cruz made an obvious mistake i
denying the $50.00 reimbursement.

In support of his pretext argument, Cuevas offers his declaration that during his
December 22, 2011 telephone conversation with Hancock, she told him there would b
“consequences” if he did not sign the ICM and “keep quiet.” Cuevas Decl. 1 20; Opp'n
27. At this point in time, Cuevas had already been suspended three times for refusing
provide a written incident report and sign the ICM. Hancock’s phone call was an effor
regain Cuevas’s cooperation and avoid termination. Ha@eock Decl. 11 7-8. Cuevas als
suggests, without offering any concrete evidence, that De La Cruz’s denial of the $50.
reimbursement was deliberate and retaliatory, suggesting that the suspensions and
termination that followed were as well. Opp’n at 27-28. Cuevas’s version of the event
not amount to “substantial evidence” of retaliatory motive, such that the pretext questic

worthy of trial.
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Cuevas has taken discovery in this matter, and fails to offer any concrete evidence

SkyWest may have suspended or terminated him for any reason other than insubofdinatic

SkyWest thoroughly documented all of its HR actions; the record contains meeting minute

e-mail records, HR forms, and numerous declarations and deposition excerpts. Nowh

any of these documents is there a firm indication that Cuevas was being punished for

ere

complaining about safety issues. Cuevas has failed to show “the existence of an element

essential to [his] case, and on which [he] bear[s] the burden of proof at trial.” Cdlbiex
U.S. at 322-23. Accordingly, the Court GRANTS SkyWest's Motion for Summary

Judgment as to Cuevas'’s second cause of action.
2. Wrongful Termination (Common Law)

In order to establish a prima facie case of wrongful termination in violation of pu
policy, Cuevas must demonstrate: (1) the existence of an employer-employee relation
(2) a sufficient violation of public policy; and (3) damages. Sdev, 2012 WL 5464622,
at *6-7 (citing_Holmes v. Gen. Dynamics Cqrp7 Cal.4th 1418, 1426 n.8 (1993)). Here,

plic

ship

the Court assumes, without deciding, that the first and third elements are satisfied; thg Co

focuses on the second element, whether Cuevas has demonstrated a sufficent violatign o

public policy.
Cuevas’s claim for wrongful termination in violation of public policy must be

dismissed because it is tethered to his section 6310 clainSt&smson v. Superior Court

16 Cal. 4th 880, 904 (1997) (“[W]hen a plaintiff relies upon a statutory prohibition to suppc

a common law cause of action for wrongful termination in violation of public policy, the

common law claim is subject to statutory limitations affecting the nature and scope of the

statutory prohibition.”). In an area such as employment law, where the legislature has
thoroughly considered and codified its policies, courts should closely link common law|
wrongful discharge claims to relevant statutes and regulationsGréea v. Ralee Eng’g
Co, 19 Cal.4th 66, 75-80 (1998); see disretti v. Pfizer, In¢.855 F. Supp. 2d 1017,

*Nor does Cuevas claim that further disagvenight lead to such evidence. Jesd. R. Civ.
P. 56(d).

14




United States District Court
For the Northern District of California

© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

1024-25 (N.D. Cal. 2012). Here, Cuevas would have to establish a substantive violati
section 6310 in order to bring a companion public policy claim. Because Cuevas’s se(
6310 claim fails, as set forth in detail above, Cuevas retains no companion common I3
claim for wrongful termination in violation of public policy.

Cuevas further argues that SkyWest wrongfully terminated his employment in
violation of the policy embodied in California Labor Code section 232.5. Cuevas argus
SkyWest terminated him for refusing to sign the ICM, a document Cuevas contends
unlawfully restricted his ability to communicate about his working conditiSe¢ Opp’n at
18-19; Cal. Lab. Code § 232.Bssuming section 232.5 can form the basis of a claim for
termination in violation of public policy, the ICM did not unlawfully restrict Cuevas’s ab
to communicate safety issues. The ICM dealt only with the investigation surrounding
Cuevas'’s traffic citation from July 2010 and did not restrict him from disclosing informa
about his working conditions. Cuevas fails to prove otherwise. Therefore, the Court
GRANTS Defendant’s Motion for Summary Judgment as to Cuevas’s third cause of aq

3. Breach of Implied Covenant of Good Faith and Fair Dealing

DN C
ctior

\Y

S tl

lity

tion

tior

Cuevas alleges that SkyWest breached the implied covenant of good faith and fair

dealing by terminating Cuevas. Compl. 1 30;8ee’'n at 29. The parties do not dispute
that Cuevas was an at-will employee, but Cuevas argues that the SkyWest employee
handbook contained terms that created an implied employment contradp@aet 29;
Mot. at 23-24. Notably, Cuevas points to a provision of the employee handbook that “
retaliation against any employee who, in good faith, reports a suspected violation of la
policy.” Opp’n at 29. Even if the handbook provision established an implied contract
between the parties—a question the Court need not consider—the Court has already
determined that Cuevas did not demonstrate retaliation. Therefore, the Court GRANT
Defendant’s Motion for Summary Judgment as to Cuevas’s fourth cause of action.

4. Breach of Contract for Continued Employment

forb

W Ol

S

Cuevas also argues that SkyWest breached an implied contract between the partie:

guaranteeing continued employment. Compl. 1 32-35; Opp’n at 29. The presumptio
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will employment created by California Labor Code section 2922 can be overcome by
evidence that the parties agreed to some limitation on the employer’s power to terming
employment relationship. Seétorn, 72 Cal. App. 4th at 817-18 (quoting Kovatch v.
California Cas. Mgmt. Co65 Cal. App. 4th 1256 (1998)). Cuevas offers no evidence tq

show that the parties intended to modify their at-will employment arrangement in any \
Furthermore, the SkyWest employee handbook specifically states that SkyWest “may
terminate” employment at-will._Sedot. at 23. Accordingly, SkyWest retained its defaul
right under section 2922 to terminate Cuevas at will. GdelLab. Code § 2922. The Cou
GRANTS Defendant’s Motion for Summary Judgment as to Cuevas’s fifth cause of ac

5. Negligent Supervision

\te t

vay.

alte

't

ion

Finally, Cuevas claims SkyWest was negligent in hiring, training, and supervising D

La Cruz. _Se€ompl. 1 36. An employer may be liable for negligent supervision only if |

knows that the employee is “a person who could not be trusted to act properly without
supervised.”_Juarez v. Boy Scouts of AB1L Cal. App. 4th 377, 395 (2000) (internal

citations and quotation marks omitted). Negligent hiring, on the other hand, requires t
employer’'s knowledge of a candidate’s “unfitness” or a failure to use reasonable care
discover such unfitness before hiring. uevas attempts to place the burden on this iss
with SkyWest, but SkyWest’'s burden at summary judgment is only to point out an abss

evidence in support of Cuevas’s claim. Seeemekun509 F.3d at 984. Cuevas must the

come forth with specific facts showing a genuine dispute worthy of trial ABéerson 477

U.S. at 250. The only evidence Cuevas offers in support of this claim are Booker’'s
deposition statements questioning De La Cruz’s management styl@pfeeat 30.
Cuevas offers no evidence concerning SkyWest's hiring or supervision of De L& Cruz.
Accordingly, Cuevas does not meet his burden to survive summary judgment on this g
The Court GRANTS Defendant’s Motion for Summary Judgment as to Cuevas’s sixth,

final, cause of action.

°Additionally, even if SkyWest wanegligent in hiring, retaining, or supervising De La C
Cuevas does not allege any specific harm he suffered as a result.
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C. Evidentiary Objections

Because the Court grants SkyWest's Motion for Summary Judgment, SkyWest's

remaining evidentiary objections, seeply (dkt. 113) at 16-26, are dismissed as moot.
Cuevas’s objections to SkyWest's Reply declaration, (dkt. 119), are dismissed as well
because the Court did not rely on those pieces of contested evidence in reaching its d
IV. CONCLUSION

For the foregoing reasons, the Court GRANTS Defendant SkyWest Airlines’s M
for Summary Judgment. Defendant’s evidentiary objections raised in its Reply and

Plaintiff's objections in response are DISMISSED.

IT 1S SO ORDERED.

CHARLES R. BREYER
UNITED STATES DISTRICT JUDGE

Dated: February 14, 2013
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