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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

ANDREA GOLLOHER, et al., No. C 12-06002 RS

Plaintiffs,
ORDER DENYING MOTION FOR

POSTING OF APPEAL BOND AND

V- DISCOVERY

TODD CHRISTOPHER
INTERNATIONAL, INC. DBA VOGUE
INTERNATIONAL,

Defendant.

Plaintiffs seek an order requng the objectors who have filed appeal in this action to po
a bond pursuant to Rule 7 of the Federal RulesppieMlate Procedure, and to submit to depositi
and written discovery. PursuaotCivil Local Rule 7-1(b), the motion is suitable for disposition
without oral argument, and the hearing set for July 10, 2014 is vacated.

Plaintiffs contend that the appeals argdlous and motivated by a desire “to extract a
payout from Class Counsel or t6éass,” rather than by any genuitesire to benefit the class.
While the appeals appear to lastkbstantial merit or gl justification, Rule 7 is not a vehicle for
screening out frivolous appeal8s the Ninth Circuit has made cleéhe question of whether, or
how, to deter frivolous appeals issbéeft to the courts of appeaishich may dispose of the appe

at the outset through a screeninggass, grant an appa#’'s motion to dismiss, or impose sanctic
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including attorney’s fees under Rule 38 . . . Aliog districts court tampose high Rule 7 bonds dn

where the appeals might be found frivolous rishgermissibly encumbering appellants’ right to
appeal and effectively preempts [the appellatetts] prerogative to mke its own frivolousness
determination.” Azizian v. Federated Department Sores, Inc., 499 F.3d 950, 961 (9th Cir. 2007)

(internal citation, lerations, and quotation marks omitted).

Rule 7 provides, in relevant part, “[ijncavil case, the district court may require an
appellant to file a bond or providg¢her security in any forrand amount necessary to ensure
payment of costs on appeal.” Adleeted in the language of the rules purpose is to “protect[ ] .
. an appellee against the riskrmfnpayment by an unsuccessful appelldmre AOL Time Warner,
Inc., 2007 WL 2741033, *2 (S.D.N.Y. Sept. 20, 2068 also Page v. A.H. Robins Co., 85 F.R.D.
139, 139-40 (E.D.Va. 1980) (“[T]he purpose][ ] of apaal bond is to provide an appellee secur
for the payment of such costs as may be avaatraidéim in the event that the appellant is
unsuccessful in his appeal.”). The advisory conesitiotes to Rule 7 indimathat the question of

the need for a bond, as well as its amount, arédefte discretion of the trial court. See Fed.

—

y

R.App. 7, 1979 advisory committee notes. Thusngfés’ argument that a bond should be required

before objectors “can use the time and expehsaé appeal to hold a class action settlement

hostage” misapprehends the purpose of the rule.

Additionally, plaintiffs’ attempto impose a bond requirement as a deterrent to frivolous or

bad faith appeals rests on their further contentianhdlrelatively largednd would be appropriate.

Specifically, plaintiffs request a bond in tamount of $12,890, representing (1) $175 in estimgted

copying costs they contend will be recoverable uftide 39 of the Federal Rules of Appellate
Procedure, and (2) $12,715 in estimated aoistsettlement administration pending the
appeals.” While the claim for $1#bight be appropriate, the $12,715 is not.

In Azizian v. Federated Department Stores, Inc., 499 F.3d 950 (9th Cir. 2007), the Ninth
Circuit noted that Rule 7 doest define “costs on appeald. at 958. Azizian rejected the position

adopted by some courts, that the term is synaugnvith the “costs” listed in Rule 39 as

recoverable by a parfyrevailing on appealld. at 956. Instead, the court concluded, for purposes

of Rule 7 the term “costs on appeal” also “includbé®xpenses defined as ‘costs’ by an applicalp
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fee-shifting statute, includg attorney’s fees.d. at 958. WhileAzizian does not expressly address

“administrative costs” such as those claimed laypiffs here, it demonstrates items included in

bond amounts under Rule 7 must be authorized imgsale or statutory prision—if an item does$

not appear as a recoverable cost in Rule 39, ttieeparty seeking to include it in a bond amount
must show some other bagor treating it as such.

More fundamentally, the question is not whethe item represents a “cost” an appellee
may incur during an appeal, but whether sucht®™deone that a losing appellant will become
responsible for paying to¢happellee. Indeed, Awizian the court held inclusn of fees in a bond
amount to be improper—notwithstanding the &rise of a fee-shiftig statute—because the
appellant would not have been liable for those &&s if he lost, given that the fee-shifting stat
was “asymmetrical.”ld. at 959-60. Here, plaintiffs have paudtto no rule or statute that would
render objectors liable for the “administrative cogtg&n assuming their appeals fail. According
there is no basis to require objecttwgpost a bond for those costs.

Given that there is no reasonielieve a bond is necessary ts@re that plaintiffs will be
able to recover their $175 in copgi costs, and under all the cirostances here, discretion weigh
against imposing any requirement that a bond beedosAccordingly, that portion of the motion i
denied.

Plaintiffs’ request to take discoveiyalso denied. Plaintiffs rely draguna v. Coverall
North America, Inc., _ F.3d __, 2014 WL 2465049 (9th Cir. 201a¥)the proposition that “courts
commonly require objectors to make themsebueslable for deposition given the power held by
objectors.” While such discovery may be daflie and “common” irthe context of pending
settlement approval proceedings, plaintiffs haveshotvn it would be approiate for the district
court to allow it in the context @n appeal. It is unclear whalevance any such discovery woul

have to the issues on appealewen if or how it would become piaf the appellate record.
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IT 1S SO ORDERED.

Dated: 7/7/14

RICHARD SEEBORG
UNITED STATES DISTRICT JUDGE




