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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

MICHAEL BAIRD, No. C-12-6316 EMC

Plaintiff,
ORDER GRANTING IN PART AND
V. DENYING IN PART DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT
OFFICE DEPOT,
(Docket No. 73)
Defendant.

Plaintiff Michael Baird (“Plaintiff”) filed suit against defendant Office Depot, Inc.
(“Defendant”), asserting claims for employmergatimination. Currently pending before the Co
is Defendant’s motion for summary judgment as to all claims. Having considered the parties’
and accompanying submissions, as well as the oral argument of counsel, the CouktR&NGS
in part andDENIES in part the motion for summary judgment.

Plaintiff's claims stem from two theories (@)ailure to promote Plaintiff on at least three
occasions and (2) an incident on Septen22e2011 where Plaintiff was denied a reasonable

accommodation during an overnight shift that required heavy lifting. The motion is granted a

Plaintiff's claims arising from the alleged failurespgimmote. The motion is also granted as to all

federal claims arising out of the incident ®aptember 22, 2011, including a failure to provide a
reasonable accommodation in violation of the American Disabilities Act (“ADA”) and
discrimination based on race and retaliation in wiofaof Title VIl of the Civil Rights Act of 1964

(“Title VII"). Additionally, the motion is granted as to the claim for a violation of public policy &
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set forth in the California’s Fair Employment and Housing Act (“FEHA”) and a claim for puniti
damages.

The motion is denied as to state law claims under the FEHA arising from the Septemb
2011 incident including discrimination based on r@eunt Four), retaliation (Count Five), failurg
to accommodate (Count Six), failure to engage in the interactive process (Count Seven), and
to take reasonable steps to prevent discrimination and retaliation (Count Eight).

. FACTUAL & PROCEDURAL BACKGROUND

In the Complaint and in deposition, Plaintiff @és as follows. Plaintiff began working for
Office Depot in May 2003 and became a Department Manager by July 3e@Zomplaint 3
(Docket No. 1). While working at Office Depot dititiff applied to become an Assistant Store
Manager. He was not selected for any such position because of his race. Plaintiff’'s supervig
Velez, would hire Hispanics and not Caucasians sgdblaintiff, even if they were less qualified.
SeeCompl. 11 3-8. In addition, Plaintiff was not promoted because he had previously complg
about unlawful discrimination in the stored, Plaintiff had complained that inappropriate
comments were made about Chinese custom&en.id{{ 6-7. Specifically, on August 5, 2011,
Plaintiff was called to a meeting with Ms. Lori Hale, the previous Regional Human Resources
Director, and Mr. Emanuel Frendo, the Regional Doeathere Plaintiff was told that if he filed
any more complaints about employees at the store, he would be termi@ae&hgers Declaration
in Opp. to Def.’s Motion, Ex. 1 Baird Depositian 79:9-11 (Docket No. 82) (“Baird Depo.”).

Plaintiff also alleges that Defendant failedprovide him with a reasonable accommodati

for his disability and did so based on his race and in retaliation for his making comphaets.

Compl. 1 13. Specifically, Plaintiff alleges thwat August 1, 2011, he suffered an injury to his left

knee which resulted in the following work restrictions: no bending, stooping, or climbing laddé
SeeidT9

According to Plaintiff, upon being instructed to work an overnight shift on September 2
2011, he alerted Mr. Velez of his injury and work restrictions. Baird Detfa6:18-21. Because
the overnight shift required moving merchandiséhsa the floors could be waxed and stripped,

Plaintiff told Mr. Velez that he felt like he might be reinjured if he worked the sliftat 96:20-21,
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97:7-12. Plaintiff alleges Mr. Velez “started scréagnand yelling” and told Plaintiff he would call

Mr. Frendo to find out what could be done, whitlaintiff believed Mr. Velez had done later that
day. Id. at 96:22-24. Plaintiff alleges that after Mr. Velez spoke to Mr. Frendo, Mr. Velez told
Plaintiff that “[i]f you don’t show up for your shifyou will be written up and fired for this.Id. at
96:25-97, 109:7-9. Plaintiff felt it was unfair that ined to work yet another overnight shifd. at
96:15-16. It is undisputed that Office Depot gaed two other employees to work the overnight
shift with Plaintiff. 1d. at 111:17-23see als@Brewer Decl. in Support of Motion, Ex. C Velez
Deposition at 33:15-17 (“Velez Depo.”). Mr. Hoa Du was scheduled to assist Plaintiff with mg
the merchandise. Baird Depo. at 111:17-23. Howecazording to Plaintiff, Ms. Jennifer Rivera
was assigned to work the shift but only tasked with performing price changes throughout the
Id. As a result of working the shift without a reasonable accommodation, Plaintiff injured his
SeeCompl. 11 9-11; Baird Depo. at 98:4-25.

Based oninter alia, the above allegations, Mr. Baird has asserted the following claims:

(2) Race discrimination in violation of Title VII and the FEHA (Counts One & Four);

(2) Retaliation in violation of Title VIl and the FEHA (Counts Two & Five);

3) Failure to provide a reasonable accommodation in violation of the ADA and the

FEHA (Counts Three & Six);

(4) Failure to engage in a good faith interactive process regarding accommodation

violation of the FEHA (Count Seven);

(5) Failure to take all reasonable steps to prevent discrimination and retaliation in

violation of the FEHA (Count Eight); and

(6) Violation of public policy of the FEHA (Count Nine).

In response to the complaint, Office Depot originally asserted forty-six affirmative defe
Following the Court’s order granting Plaintiff's motion for partial summary judgment (Docket |
62) and the Court’s subsequent order on Defendaffes of proof to revive the third defense
(Docket No. 71), three affirmative defenses survive including (3) Mr. Baird failed to exhaust

administrative remedies available to him; (Bjclean hands on the part of Mr. Baird extinguishg
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his right to any relief; (23) After-acquired evidence bars Mr. Baird’s claim on liability or damages

reduces such damages.

[I. DISCUSSION

A. Legal Standard

Federal Rule of Civil Procedure 56 provides that a “court shall grant summary judgme
the movant shows that there is no genuine dispute as to any material fact and the movant is
to judgment as a matter of law.” Fed. R. Civ. P. 56(a). The rule also provides that “[a] party

asserting that a fact cannot be or is not genuinely disputed must support the assestmpciinp

Nt if

PNntit

to particular parts of materials in the reancluding depositions, documents, electronically stofed

information, affidavits or declarations, stipulatians , admissions, interrogatory answers, or other

materials.” Fed. R. Civ. P. 56(c). An issue of fiaagenuine only if there is sufficient evidence fg

a reasonable jury to find for the nonmoving pa®eeAnderson v. Liberty Lobby, Ine77 U.S.

-

242, 248-49 (1986). “The mere existence of a scintilla of evidence . . . will be insufficient; thgre

must be evidence on which the jury could reasonably find for the [nonmoving pddyht 252.
At the summary judgment stage, evidence must be viewed in the light most favorable to the
nonmoving party and all justifiable inferences are to be drawn in the nonmovant’s $®emt. at
255.

B. Plaintiff's Title VII, ADA, and Failureto Promote Claims are Time Barred

Before filing a civil suit under Title VII or the ADA, a plaintiff “must file a charge within the

statutory time period and serve notice upon the person against whom the charge isNatite.”
R.R. Passenger Corp. v. Morgd86 U.S. 101, 109 (2002) (citing 42 U.S.C. § 2000e-5¢ep;also
Walsh v. Nevada Dep’t of Human Re&/1 F.3d 1033, 1038 (9th Cir. 2006) (citing 42 U.S.C. §

12117(a)). “In a State that has an entity with the authority to grant or seek relief with respect

alleged unlawful practice, an employee who initiallgs a grievance with that agency must file the

charge with the [Equal Employment Opportur@@gmmission (“EEOC”)] within 300 days of the

to fl

employment practice; in all other States, the charge must be filed within 180 days,” otherwisg the

claims are time barredNat’l R.R. Passenger Corb36 U.S. at 109. Furthermore, “discrete

discriminatory acts are not actionable if time barred, even when they are related to acts alleg

Bd il




United States District Court

For the Northern District of California

© 00 N o o A~ wWw N PP

N N RN RN NN N N DN R P P R R R R R R
0o ~N o OO W N B O ©W 0 N O 0O M W N B O

timely filed charges.”ld. at 102. Under the FEHA, claims must be filed with the Department o
Fair Employment and Housing (“DFEH”) withome year prior to filing of a complainGeeCal.
Gov. Code § 12960(d).

Plaintiff filed the charge of discriminatiomith the EEOC and DFEH (“Charge”) on July 2
2012. SeeCompl. at Ex. 1. Plaintiff admits “[s]ince Defendant canceled all of the promotional
opportunities within a year of the filing of tllEEEOC complaint, Plaintiff concedes there was no
statutory claim for race discrimination for failuregmmote during the statutory period.” Plaintiff
Opposition to Motion (“Opp.”) at 11 (Docket No. 81). To the extent any of the other claims,
including race discrimination or retaliation under Title VII and the FEHA, are premised upon
alleged failures to promote, the Court finds the claims are time barred because all such alleg

denials fall outside the relevant statutory periods. Similarly, the Court finds all Title VII and A
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claims arising out the failure to accommodate on September 22, 2011 untimely because the |ncic

occurred 307 days prior to the Charge being filed on July 25, 2@kmpl. T 10.

Accordingly, the Court grants summary judgment against all claims that relate to Plaintiff’s

failure to promote including race discrimination and retaliation in violation of Title VIl and the
FEHA (Counts One, Two, Four, and Five). The Court also grants judgment against all federa
claims that relate to the September 22, 2011 failure to accommodate including race discrimin
and retaliation in violation of Title VII (Counts One and Two) and failure to provide accommoq
in violation of the ADA (Count Three). Thisaves his FEHA based claims relating to the
September 22, 2011 incident.

1

1

! The Court rejects Plaintiff's reliance &ed. Exp. Corp. v. Holowecto argue the date an
substance of Plaintiff’s initial communication with the EEOC determines when a claim isSied
Fed. Exp. Corp. v. Holowegls52 U.S. 389 (2008). IHoloweckj the Supreme Court considered
whether an intake questionnaire could be construed as a charge, explicitly limiting its holding|
claims asserted under the Age Discrimination in Employment Act of 1967 (“ADHA at 393,
402. It did not hold such a filing constitutes a charge under the Title VII or the ADA. Moreov

even if the Court was to be persuaded by Plaistdfgument, Plaintiff filed his intake questionnalre

on July 22, 2012, which is still five days outside the statutory peSe@Baird Decl., Ex. 2 (Docke
No. 83).
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C. Plaintiff's Failure to Promote and Failure to Engage in the Interactive Process Claims

Not Exceed the Scope of the Charge of Discrimination

Defendant argues Plaintiff failed to exhaustddsninistrative remedies on the claims for t
failure to accommodate and failure to engage in the interactive process because those claim
the scope of the Charge. Under FEHA, “exhaustion of the administrative remedy is a jurisdid
prerequisite to resort to the court€Jkoli v. Lockheed Technical Operations (36 Cal. App. 4th
1607 (App. 6th Dist. 1995kee also B.K.B. v. Maui Police De@76 F.3d 1091, 1099 (9th Cir.
2002) (“In order to establish subject matter jurisdiction over her Title VII claim, Plaintiff was
required to exhaust her administrative remedies.”). In order to exhaust his administrative ren
under the FEHA or Title VII, a plaintiff must timely file a charge of discrimination and obtain a

right to sue letter from the DFEH and the EEQQ. “The administrative charge requirement ser

the important purposes of giving the charged partice@f the claim and narrow[ing] the issues for

prompt adjudication and decisionMaui Police Dep’t 276 F.3d at 109%ee alstHumphrey v.
Mem’l Hospitals Ass’, 239 F.3d 1128, 1133 n. 6 (9th Cir. 2001. . . decisions interpreting feder3
anti-discrimination laws are relevant in interpreting the FEHA'’s similar provisions.”).

In deciding whether a civil claim exceeds the scope of a charge of discrimination court
consider whether the claim is like or reasonably related to the charge and whether the claim
“reasonably have been uncovered in an investigation of the charges that were @lade 36 Cal.
App. 4th at 1617. As the court explainedMaui Police Dep’t 276 F.3d at 1100, “Allegations of
discrimination not included in the plaintiff's administrative charge may not be considered by 4
federal court unless the new claims are like or reasonably related to the allegations containe(
EEOC charge.” The language of the EEOC charges should be construed with the “utmost i
since they are made by those unschooled in the technicalities of formal pledding.”

The Ninth Circuit has offered several factors to consider when deciding whether a clai
been exhausted, including “the alleged basis of the discrimination, dates of discriminatory ac

specified within the charge, perpetrators of discrimination named in the charge, and any loca

which discrimination is alleged to have occurretd” Furthermore, courts should only look to th¢

intake questionnaire in deciding whether a claim exceeds the scope of the charge of discrimi
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where there is evidence of agency negligence in drafting the cHdrge.1102 (“If the charge itse
is deficient in recording her theory of the case wune negligence of an agency representative
completes the charge form, then the plaintiff may present her pre-complaint questionnaire as
evidence that her claim for relief was properly exhausted.”).

In construing the Charge liberally, the Court finds Plaintiff's failure to accommodate an
failure to engage claims under the FEHA do not exceed its scope. Plaintiff checked the boxg
indicating discrimination based on race, retaliation, and disab@iegeCompl. Ex. 1. Plaintiff left
the date blank for when the earliest act stdmination took place and provided July 25, 2012 fg
the latest dateld. Plaintiff also checked the box for continuing action which would put Defend
on notice of various claimdd. The factual allegations portion of the Charge stated, “Mr. VeleZ
subjected me to an increased hostile work environment after informing him of work restrictior]
received subsequent to a knee and back injuid.."The factual allegations specifically stated tha
Plaintiff had work restrictions in place due to a knee and back injury, to which he alerted his
supervisor, and which resulted in a hostile work environment.

These allegations are reasonably related to the failure to accommodate and failure to

claims; the stated fact that Mr. Baird had alefiesdsupervisor to his work restrictions would have

reasonably led to an investigation into the same facts which undergird a claim of failure to
accommodate. Thus, such a claim would “reasonably have been uncovered in an investigati
the charges that were madéJkoli, 36 Cal. App. 4th at 1617.

Defendant argues that a failure to accommodate and a failure to engage claim are sef
unlawful acts under the FEHA, and thus they must be particularly alleged in the Charge. Wh
courts may look to the elements of a civil claim in deciding whether a plaintiff exhausted his
administrative remedies, it is for the larger purpose of deciding whether the claims are like or
reasonably related and would reasonably have been uncovered in an investigation of the chg
See e.g. Zapponi v. CSK Auto, |Ji€02-0536 TEH, 2002 WL 31750219 (N.D. Cal. Dec. 4, 2002
(“Given the relationship between the retaliation claim and the other allegations, it is reasonal
assume that an investigation into the harassment and discrimination claims would alert Defel

Plaintiff's allegation that she was deniegramotion in retaliation for speaking out about
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Defendant’s unlawful conduct.”). Courts generdilhd judicial pleadings outside the scope of an

administrative charge where a plaintiff allege<atirely different theory of discriminatiorbee

e.g. Yurick v. Superior Coyr209 Cal. App. 3d 1116, 1122 (Ct. App. 1989) (Court found plaintiff

failed to exhaust age discrimination claim because charge alleged only gender discriminatiory
on unequal pay.see e.g. Okali36 Cal. App. 4th at 1613 (Court found failure to exhaust retaliat
claim where the retaliatory act occurred subsequent to the charge, which only alleged race a
national origin discrimination.gzee e.gPejic v. Hughes Helicopters, In&40 F.2d 667, 675 (9th
Cir. 1988) (Court found plaintiff’'s ADEA claim timearred because it was not reasonably relate
his charges of sex and national origin discrimination.). But where, as here, there is a reason
relationship between the claims of failure to accommodate and disability discrimination, parti
in view of the factual reference to Plaintiff's annoad work restrictions, the fact that there are t\
distinct legal theories is not dispositive.

Defendant cites no Ninth Circuit or California authority to support its argument to the
contrary. Instead, they cite Seventh Circuit and Sixth Circuit authorities. These cases are
distinguishable. Specifically, the Seventh @Gitdound a failure to accommodate claim was not
reasonably expected to develop from an EEOC charge where the employee alleged she wag
terminated on the basis of her disabili§ee Green v. Nat'l Steel Corp., Midwest D17 F.3d
894, 897 (7th Cir. 1999). There, plaintiff's failure to accommodate claims — based on the allg
failure to provide a suitable desk chair, dimrngiting, and that plaintiff stopped parking in the
disability parking spaces because she was told she did not belong there — were not reasonal;
to her termination of employment allegedly based on disabilityat 898. The Seventh Circuit in
that case stated “we fail to understand how she could expect that her claim that she suffered
inadequate working conditions would develop from the investigation of the reasons for her
discharge.”ld. While an investigation into a wrongful discharge would not likely lead to an
investigation into a failure to provide a reasonable accommodation, the allegation here that w

restrictions based on a knee and back injury resulted in a hostile work environment would likg
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Similarly, the Sixth Circuit found a failure to provide a reasonable accommodation clai
exceeded the scope of the charge which only included a wrongful termination based on disal

discrimination claim.Jones v. Sumser Ret. VIRQ9 F.3d 851 (6th Cir. 2000). There, the court

M

ility

stated “nothing in the charge pointed to any claim other than an improper refusal to keep Jones’s

open while she recovered [from her disabilityld. at 853. The Sixth Circuit found that the facts
related to the termination — including employee’s disability, absence from work due to the dis
the employer’s policy on permissible leave, reasons for termination, and the employees abilit
return to work — were far different than the facts related to plaintiff's reasonable accommodat
requiring assistance with washing dish&s.at 854 n. 1. Moreover, the date provided in the cha
of discrimination for earliest date of discrimirat| was the date plaintiff was terminated, occurri
almost a month after the last failure to accommodate cladmat 853-54. In contrast, Plaintiff her

left the earliest date of discrimination blasukd selected the box for continuing violations.

Moreover, Plaintiff's facts underlying the failure to accommodate and failure to engage claimg

concerning the September 22, 2011 incident are not “far different” from those related to the G
Furthermore, Plaintiff's allegations contained in the EEOC intake questionnaire (“Intak
remove any doubt that Plaintiff has exhausted his failure to accommodate and failure to enga

administrative claims prior to filing a civil suitSeeBaird Decl. Ex. 2 at 10. The Intake complete

2 Defendant objects to the Intake’s admissibility because Plaintiff has introduced the
document after discovery has closed and fails to show how the failure to disclose or to suppl¢
an earlier discovery response “was substantially justified or is harmless.” Fed. R. Civ. Pro. 3
The objection is overruled. Defendant does not contest the authenticity of the Intake. There
prejudice; any discovery which Defendant claims it has been denied because of Plaintiff’s fai
timely disclose this document would not negate the existence of the form and its content. Its
relevance lies in its content, not Plaintiff's intéx@hind it. Morever, Plaintiff presented evidence
did not have possession of the form which was in the custody of the EEOC until recently. As
Defendant’s objection to all statements in the Intake regarding scheduling, raises, and hiring
decisions of Hispanic and non-Hispanic employees, as well as the races of other employees,
statements are not material to the motion for summary judgment.

Furthermore, as to all other evidentiary objections raised by either party, the evidence
material to the motion for summary judgment.

Plaintiff requests leave to file a supplemental declaration in support of its opposition af

attaches the supplemental declaration as exhibit 8eeDocket No. 88. Defendant objects to the¢

motion for leave, arguing no new issues were raised in r&@gDocket No. 89. According to
Defendant, it only responded in reply to the new issue raised in oppoiséioR|aintiff's reliance
on the intake questionnaire. Having considered the parties’ arguments and accompanying
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by Plaintiff prior to the EEOC’s drafting of the foalCharge, stated that Plaintiff was disabled due

to a knee injury, that Plaintiff informed his supervisor Mr. Velez of the work restrictions, that
Plaintiff felt he could become injured again if he was required to work the overnight shift that
required heavy lifting on September 22, 2011, and that following this conversation with Mr. V
Mr. Velez told Plaintiff that he had to work the shift or would be writtenldp.These specific
allegations squarely raise Defendant’s failure to accommodate claim.

If the Court were to hold the Charge alone deficient, Plaintiff could demonsireatea
faciecase of agency negligence given that the details of the September 22, 2011 failure to
accommodate incident were included by Plaintiff in his Intake but omitted from the Charge pr
by the EEOC. A plaintiff should not have to “rely to her detriment on her charge even if the B
has distorted her claims when transferring aliega from an intake questionnaire onto the charg
form.” Maui Police Dept.276 F.3d at 1102. Indeed, at the argument, Defendant could not co
with a good reason why the EEOC would omit from the Charge Plaintiff’'s specific allegations
spelling out the failure to accommodate claim.

Accordingly, the Court denies summary judgment against the failure to accommodate
failure to engage claims under the FEHA.

D. Plaintiff's Claims Asserted in Violatioof the FEHA Remain to the Extent They Are

Premised on the September 22, 2011 Failure to Accommodate Incident

Defendant argues that Plaintiff's attempt to “intertwine” or “commingle” the race and

retaliation claims with the failure to accommodet@m should be disregarded. Def. Reply at 9-1

(Docket No. 85). Because Defendant does not sseiwith the merits of each claim, specifical
stating its motion does “not seek judgment based on any causation argument,” the Court ne¢g

consider whether Plaintiff has raise@rana faciecase on the merits of each claim arising under

submissions, the CouBRANTS Plaintiff's request to file the supplemental declaration. The C
finds the supplemental declaration does not pregudither party while also finding that it is not
relevant to this motion. This order disposes of Docket No. 88.
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FEHA.? Reply at 10 n. 5. The Court does find, howetteat Plaintiff's remaining claims including

race discrimination (Count Four), retaliation (Count Five), failure to reasonably accommodatg
Plaintiff's disability (Count Six), failure to enga in the interactive process (Count Seven), and
failure to take reasonable steps to prevent discrimination (Count Eight) are viable, separate U

acts under the FEHA. As cast by Plaintiff, these remaining claims all stem from the failure to

accommodate Plaintiff on September 22, 2011. They differ only as to the alleged reasons fof

failure to accommodate,g, was it motivated by race or retaliatios2eCompl.  13seeCal.
Gov. Code 88 12940(a), (h), (m), (n), and (k).
Accordingly, the Court denies summary judgment against these claims, Counts Four t

Eight.

E. TheEllerth / Faragherand Avoidable Consequences Doctrines Do Not Apply
Defendant relies on tHellerth / Faraghercases and California’s avoidable consequence
doctrinesas a defense to liability to Plaintiff's remaining claims.
TheEllerth / Faragherdoctrine based oBurlington Indus., Inc. v. Ellerttb24 U.S. 742
(1998) and~aragher v. City of Boca Ratph24 U.S. 775 (1998), “is premised on the principle th

an employer may escape liability for harassment by certain of its employees when it undertak

appropriate steps to remedy the situatioBWinton v. Potomac Cor270 F.3d 794, 802 (9th Cir.
2001). Itis a defense to vicarious liability. As discussesiwimton

An employer is subject to vicarious liability to a victimized employee

for an actionable hostile environment created by a supervisor with
immediate (or successively higher) authority over the employee. When
no tangible employment action is taken, a defending employer may
raise an affirmative defense to liability or damages, subject to proof by
a preponderance of the evidence . . . The defense comprises two
necessary elements: (a) that the employer exercised reasonable care to
prevent and correct promptly any [ ] harassing behavior, and (b) that
the plaintiff employee unreasonably failed to take advantage of any

% Although Defendant states that “Plaintiff fails to cite any precedent for the propositior
a failure to accommodate constitutes an adverse employment action for discrimination claimg
Court does not find this statement alone, unsupported by facts or law, a sufficient basis to as
summary judgment. Reply at @glotex Corp. v. Catrett77 U.S. 317, 323 (1986) (“Of course, a|

party seeking summary judgment always bears the initial responsibility of informing the distri¢

court of the basis for its motion.”). Defendant did not raise the issue in its motion. It will not &
considered here.

11

nlay

the

Nrou

\"ZJ

at

es

tha
’n tl,.
Sert

—




United States District Court

For the Northern District of California

© 00 N o o A~ wWw N PP

N N RN RN NN N N DN R P P R R R R R R
0o ~N o OO W N B O ©W 0 N O 0O M W N B O

preventive or corrective opportunities provided by the employer or to
avoid harm otherwise. . .

Swinton,270 F.3d at 802 (citingaragher,524 U.S. at 80€Ellerth, 524 U.S. at 765 (citations

omitted) (the language RaragherandEllerth cases are identical)). The affirmative defense is fot

available when the “the supervisor’'s harassment culminates in a tangible employment action
as discharge, demotion, or undesirable reassignménht.”

The Supreme Court established the doctrine “[ijn order to accommodate the agency
principles of vicarious liability for harm caused by misuse of supervisory authority, as well as
VII's equally basic policies of encouraging forethought by employers and saving action by ob

employees.”Ellerth, 524 U.S. at 764ee also Faraghef24 U.S. at 807 (same). While the

SUu(

Title

ecti

doctrine has been applied to racial as well as sexual harassment, it applies only where the plainti

seeks to establish vicarious liabilitfawinton 270 F.3d at 802.

Defendants’ reliance ollerth / Faragheris misplaced because Plaintiff does not assert
hostile work environment or harassment claim. Even had Plaintiff stated such claims, the do
are inapplicable because Plaintiff alleges a tangible employment action, the failure to accomt
on September 22, 2011, as well as facts to establish that it was not unreasonable for Plaintiff
to take any additional preventive or corrective measures because it would likely have been fu
Furthermore, as the only claims left in the case at bar are based on the FEHA, not Title VIl o
ADA, only the California avoidable consequences doctrine may apply.

As to California law, the California Supreme Court found “to the extent the United Stat
Supreme Court derived tiglerth / Faragherdefense from agency principles [ ] its reasoning is
applicable to the FEHA,” because under California law, employers are subject to strict liability
all acts of sexual harassmer8tate Dep’t of Health Servs. v. Superior Cp8it Cal. 4th 1026, 104
(2003). Thus, a special defense to vicarious liabgityot at issue. Instead, the California Court
applies the common law avoidable consequences doctrine to actions asserted under the FEK
finding, “in a FEHA action against an employer for hostile environment sexual harassment by
supervisor, an employer may plead and prove a defense based on the avoidable consequen

doctrine.” Id. at 1044. The avoidable consequences doctrine only allows an employer to esc
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from liability for those damages that could have been prevented when three elements are est
“(1) the employer took reasonable steps to prevent and correct workplace sexual harassmen
employee unreasonably failed to use the preventive and corrective measures that the employ
provided; and (3) reasonable use of the employer’s procedures would have prevented at leag
of the harm that the employee sufferettd” at 1044-45 (“We emphasize that the defense affectg
damages, not liability.”).

Under the avoidable consequences doctrireyivig the facts in Plaintiff's favor, it was not
unreasonable for Plaintiff in this case to fail to take additional measures to prevent liability bej
it would have been futile. According to Plaintiff, he alerted his supervisor, Mr. Velez, to his w
restriction and indicated that he might be re-injufde: were forced to work the overnight shift a
perform heavy lifting without a reasonable accommodat®eeBaird Depo. at 96:12-17. Mr.
Velez told Plaintiff that he would call a higher ranking manager, Mr. Frendo for advice. Wher
Velez reported back to Plaintiff that “if you don’t show up for your shift, you will be written up
fired for this,” it was reasonable for the Plaintifflielieve that reporting the incident elsewhere, q
taking other additional corrective measures, would have been figilat 110:7-9. On summary
judgment, the facts and reasonable inferencesftioen must be viewed in Plaintiff's favor.

In sum, neither th&llerth / Faraghemorthe avoidable consequences doctrines warrants
summary judgment.

F. No Common Law Claim for Violation of FEHA'’s Public Policy Exists

The Court finds no authority that supports a general common law claim for violation of
FEHA's public policy. The only cases Plaintiff cites concern a claim for wrongful termination
which Plaintiff does not allegeSee e.g. Stevenson v. Superior GdlgtCal. 4th 880, 897 (1997)
(“[W]e are persuaded that the FEHA's policy against age discrimination in employment is
sufficiently substantial and fundamental to support a tort claim for wrongful dischaiignigny v.
Atl. Richfield Ca.27 Cal. 3d 167, 178 (1980) (“[T]hus an employee who has suffered damage
result of such discharge may maintain a tort action for wrongful discharge against the employ

City of Moorpark v. Superior Coyr8 Cal. 4th 1143, 1158 (1998) (“[W]e hold that section 1322
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does not provide an exclusive remedy and doepmaiude an employee from pursuing FEHA al
common law wrongful discharge remedies.”).

Accordingly, the Court enters judgment agafstintiff as to Count Nine for violation of
FEHA'’s public policy.

G. Punitive Damages Cannot Be Asserted Against Mr. Velez, Mr. Frendo, and Ms. Hale

Defendant argues summary judgment should be entered on Plaintiff's claim for punitiv,
damages because Plaintiff cannot demonstrate any officer, director, or managing agent who
in or ratified an act of oppression, fraud, or maliefendant contends that Mr. Velez, Plaintiff's
direct supervisor, Mr. Frendo, Office Depot’sgienal Director, and Ms. Hale, Office Depot’s
previous Regional Human Resources Director, had no independent authority or judgment of
decisions that could affect corporate pokcad were bound instead to follow Office Depot’s
established corporate policies. Frendo DecBupport of Motion { 3 (Docket No. 77); Ellis Decl.
in Support of Motion 1 3, 7 (Docket No. 76).

Cal. Civ. Code section 3294 allows for an award of punitive damages against an empl
when “clear and convincing evidence” demonstratesfficer, director, or managing agent of the
employer engaged in or ratified an act of oppression, fraud, or mabomey v. Superior Cour6

Cal. App. 4th 521, 540 (1993). Managing agentudek “those corporate employees who exerci

substantial independent authority and judgment in their corporate decisionmaking so that thej

decisions ultimately determine corporate policWhite v. Ultramar, Ing 21 Cal. 4th 563, 566-67
(1999).

Plaintiff provides no facts to show how Mr. e, Mr. Frendo, or Ms. Hale were managin
agents of Office Depot. While Mr. Velez may have taken some part in the hiring and promoti

the store, this does not demonstrate that heawasficer, director, or managing agent who could

determine “corporate policy.” Velez Decl. in Support of Motion Y 6, Ex. A & B (Docket No. 78).

Similarly, Plaintiff provides no facts to show has. Lori and Mr. Frendo were managing agent
Plaintiff fails to demonstrate how these individuagercise substantial independent authority ar
judgment in their corporate decisionmaking” and “ultimately determine corporate poidyite,

21 Cal. 4th at 566-67. Plaintiff cites to Mr. Frergldeclaration indicating he is one of eleven or
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twelve regional directors in California; howevkh,. Frendo also states “I do not have independg
authority to change Office Depot’s corporate policies.” Frendo Decl. § 3. Plaintiff cites to “Hg
declaration (1 7); however, it is likely that Plaintiff was referring to the Ellis’ declaration as no
declaration was submitted to the Court. Ellis’ declaration ( 7) affirmatively states “Ms. Hale
not have independent authority or judgmentike decisions regarding corporate policy.”

Plaintiff offers no facts to the contrary.oNe support a finding that an officer, director, or
managing agent here engaged in or ratified aofamppression, fraud, or malice. Accordingly, th
Court grants summary judgment against Plaintiff’'s claim for punitive damages.

.  CONCLUSION

For the foregoing reasons, the C@BRANTS Defendant Office Depot, Inc.’s, motion for
summary judgment as to all federal claims under Title VII and the ADA, all claims based on &
failure to promote, and the claim for punitive damages. The O&MIES the motions as to
Counts Four through Eight (under FEHA) to the extent they are premised on the September |
failure to accommodate. The Co@RANTS the motion as to Count Nine.

This order disposes of Docket | 73 and 88.
IT IS SO ORDERED.
Dated: June 4, 2014

LA

United States District Judge
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