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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

Yvette R. Balderas, on behalf of herself and @lhse No.: 3:12-cv-06327-NC
others similarly situated,

Plaintiffs, CLASS ACTION

JOINT STATUS REPORT AND

[PROPOSED] ORDER REGARDING
SCOVERY AND SCHEDULE FOR
OTION FOR CLASS CERTIFICATION

VS.

Massage Envy Franchising, LLC; Envee Est
Enterprises, Inc. dba Massage Envy of
Alameda Towne Center; and Does 1 to 10,
inclusive,

Defendants.

Doc. 32

The parties respectfully submit this Joinates Report and [Proposed] Order Regarding

Discovery and Schedule for Moti for Class Certification.

1. Brief Description of This Matter. This is a putative clasaction lawsuit broug

on behalf of a proposed class of persons employed as “Massage Therapists” at Californ
Massage EnWfranchises. Defendant Massagevi Franchising, LLC (“MEF”) is the

franchisor. Defendant Envee Estep EnterprikesMassage Envy of Alameda Towne Centg
alleged to own and operate the franchise location where Plaintiff Yvette R. Balderas wor
Massage Therapist. Plaintiff alleges thatCallifornia franchisees dfIEF violated California

labor laws by requiring that Massa@herapists fund certain busaseexpenses. Plaintiff furth
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alleges that MEF, the franchisor based in Arizateuld be held liable vicariously or as a jojnt
employer of the Massage Therapists due to tleged control it exercises over its franchisegs.

2. Current Procedural Posture. Plaintiff filed this action on October 15, 2012,

before the Alameda County Superior ColMEF removed this action to this Court and
answered the Complaint. The Clerk thereadtgered a default as to defendant Envee Estep
Enterprises. The parties exchanged indiatlosures on April 4, 2013. The parties continue
with discovery as noted below.

3. Existing Schedule Regarding Plaintifs Anticipated Motion for Class

Certification. On March 21, 2013, immediately followingetifCourt’s Initial Case Management
Conference, the Court ordered that Plaintiff filer Motion for Class Qéfication by October 31,

2013; opposition to be filed by November 13, 20Ep]y to be filed by November 21, 2013; and
scheduled the hearing for December 12, 201XT[B16.] The Court also ordered that the
parties appear at a June 26, 2013hHarrCase Management Conference.

4. June 26, 2013 Further Case Management Conferencét the June 26, 2013

Further Case Management Conference, the Qoguired with counsel whether they remained
on track to complete pre-cditiation discovery with sufficient time to comply with the

previously ordered class certifition briefing schedule. Cosel for MEF appeared at the
conference and relayed that, although they hsiofjuunded a new firm, Sacks, Ricketts & Case

LLP, and time was needed to transition the cas®@ their prior firm, they believed that MEF

would be able to complete its production of doeuts and engage in all discovery necessary for

both parties to prepare for the class certiftcamotion on the existing schedule. Counsel fqr

Plaintiff also desired to attempt to retain thgimal schedule. Accordingly, the Court kept tf

]

e

existing schedule on Plaintiff’'s Motion for Classrtfecation in placeprdered that pre-class

certification discovery be completed by Septengfe 2013, and advised the parties to submit an

additional status report shoulcetie be changes that necessitatadsiting the class certificatign

schedule. $eeJune 26, 2013 Order [DKT #30.])

JOINT STATUS REPORT AND [PROPOSED] ORDER RE DISCOVERY
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5. Status of Plaintiff's Discovery.

a. Plaintiff's First Set of Requess for Production of Documents Plaintif
served her First Set of Requests for Productif Documents on April 25, 2013. After two
extensions, MEF served its responses on 18n2013, and produced documents in respon:
thereto. Plaintiff then initiated a meet and @nfith regard to MEFS responses by letter da
June 27, 2013, in which Plaintifbsght to meet and confer overter alia, MEF’s objections t¢
the scope of fifteen of Plaintiff's documentjuests. MEF responded by letter dated July 14
Counsel then engaged in a series of teleg@nices on July 19, August 9, and then recently
August 20 when counsel reached agreementdegpthe scope of the document requests a
corresponding review and production. MEErirsent an August 21 letter in which MEF
confirmed that it would supplement each of its responses and produce additional docum
the extent located) in response to each ofiften document requests issue. However,
MEF’s counsel reiterated to Plaintiff's counsight the breadth @he discovery sought by
Plaintiff and the sheer volume of data for revauld create additionalelays. MEF explaing
that delays in document productivere also being caused by the transition of MEF’s coun

a new firm, and to changes in management at MEF.

The specific categories of electronic information and the status of the review and
production of those files is as follows: (i) thEEF “intranet” availabldo franchisees sought K
Plaintiff — MEF produced this “intranetin August 23, 2013 (thigroduction included
approximately 30,000 pages, MEF002604 — 32702); (ii) training videos available to frang
on the ‘Massage EnW/University” — MEF is collecting t&se videos and preparing them for
production; (iii) .pst files containg electronic correspondence dereant custodians — MEF H
collected approximately 175 gigakgtof data that currently is being processed so MEF ca

commence a key-word search using the 36 kaygsvBlaintiff's counsel provided on August
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and (iv) documents stored MEF’s shared network folderMEF is collecting and reviewing
these documents for responsiveness to theedgupon scope of Pldiff's requests.

b. Plaintiff's Second Set of Requestfor Production of Documents

Plaintiff served a Second Set of Requests for Production of Documents on July 24, 2013.

served responses thereto on August 23, 2013. These document requests also seek the
above; MEF is collecting and rewing that data as noted.

C. Plaintiff’'s Notice of Deposition of MEF’s 30(b)(6) Person(s) Most
Knowledgeable On July 24, 2013, Plaintiff served a BJf) deposition notice to MEF seek]
testimony on twelve topics, noticing the deigos for August 28, 2013. MEF served objecti
thereto on August 23, 2013. MEF designated tBf¥¢b)(6) deponents. MEF informed Plain

that the depositions could not go forward duth®schedules of MEF’s counsel and/or the

deponents and that the depositions had to pracgeldoenix, Arizona. After coordinating with

the schedules of counsel and tleponents, the pariegreed to schedule these depositions
occur from September 25 through September 27 in Arizona.

d. Plaintiff's Subpoena to David Estep On August 1, 2013, Plaintiff

MEF
FSI| noted

ng
NS

Liff

to

issued a subpoena for documents and testimony from David Estep (the owner of the defaulting

franchisee defendant). Plaintiff noticed Mriéfss deposition for August 21. MEF’s counse

was unavailable for deposition on August 21,thetparties were abte reschedule his
deposition to September 3. Mr. Estep prodwbecliments in response to the subpoena, an
MEF received those documents on August 27.

e. Plaintiff's Additional Discovery : Plaintiff has indicted that she seeks
depose MEF’s former General Counsel (whdsparture in early August 2013 has made
discovery coordination more difficult)That deposition is likely tproceed in October. Plaint
is assessing the need for additional depositmtsdocument discovery. This assessment h

been delayed due to the delayed préidncof responsive documents from MEF.
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6. Status of MEF’s Discovery. On August 19, MEF propounded its First Set of

Requests for Production of Documents and First Set of Interrogatof@aintiff, the respons
to which are currently due September 18. PMEends to depose Plaintiff on September 1
2013, provided Plaintiff completes her documeitjoiction by September 6, or the parties
agree on a subsequent mutually agreealite EF may take thdeposition of additional
witnesses identified by Plaintiffs knowledgeable regarding her claims which depositions
will proceed in October.

7. The Parties Need Additional Time toComplete Pre-Certification Discovery

and to Prepare for the Class Certification Briefing. The current schedule requires all pre-

certification discovery to be completed $gptember 30, 2013, and briefing on the class
certification motion to commenaa October 31, 2013. The parteggree that, given the abov
described status of discovery, additional timeecessary. Overathe scope of the ESI
collection has proven more challenging th&lBF previously anticipated, increasing the

difficulty, time and cost in coordinating the E®llection and review. The parties did not

resolve the issues relatinggoope of the document requestsl @orresponding scope of the &

collection until the August 20 teleconferenddEF received the 36 proposed key words fror

Plaintiff's counsel on August 21. MEF is procesgits ESI (including but not limited to the 1

GB of .pst files) and running searches using3®aearch terms, but it will not be until Augus
30 when MEF believes it will be able to identife number of documents located as a resu
those searches. Additionally, MEF retairsedew General Counsel who started with the
company on August 19, 2013. Despite the difficulties it faced, MEF produced its “intrane
Plaintiff on August 23, and is continuing as guycéis possible to sedr, review, and produce
additional responsive documents.

Counsel have worked in good faith to schedigpositions at the earliest time availak
after the anticipated completion of the ESdquction and have set NFES 30(b)(6) deposition

for September 25-27. Additional depositions, including MEF’s former General Counsel &
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additional persons disclosed by Plaintiff, will not be scheduled until October. In addition

counsel for Plaintiff will be out of town on biugss from November 7-11 and then on vacation

from November 17-30. Counsel for MEF will bat of the country from December 23, 2013

through January 10, 2014.

8. Proposed Revised Schedule-or the reasons set fhraibove, counsel have

agreed to jointly propose a revised schedulewhibaccommodate thedaitional time needed
discovery and ensure counsel sufficient prepamdtioe to brief the classertification motion.
The parties propose the followinghedule, which is also set farin the attached proposed
order:
Last Day to Disclose Any@perts to be Used for (Ba Certification: November
15, 2013
Moving Papers re Motion for Class @&cation: due by December 13, 2013
Opposition Papers re Motion for Classrtifeation: due by January 24, 2014
Reply Papers re Motion for Class Gieation: due by February 14, 2014

Hearing: To be schedd at Court’s convenience

I
I
I
9. For the foregoing reasons, the parties jointly request that the Court enter tk

proposed order attached hereto.

Respectfully submitted,

September 3, 2013 SACKS, RICKETTS & CASE LLP

/s/ Luanne Sacks
LUANNE SACKS
HOPE ANNE CASE
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September 3, 2013

September 3, 2013

00015561.DOCX - 5

ANDREW E. SAXON
Attorneys for Defendant
Massage Envy Franchising, LLC

DUCKWORTH PETERS
LEBOWITZ OLIVIER LLP

/s/ Monique Olivier
MONIQUE OLIVIER
Attorneys for Plaintiff and the
Putative Class

LANDMAN & MAZZA LLP

/s/ Kathryn S. Landman
KATHRYN S. LANDMAN
Attorneys for Plaintiff and the
Putative Class

JOINT STATUS REPORT AND [PROPOSED] ORDER RE DISCOVERY
AND SCHEDULE FOR MOTION FOR CLASS CERTIFICATION
7




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Attestation

I, Luanne Sacks, am the ECF user whoser® massword is being us&alfile this Joint

Status Report and [Proposed] Order. In comphkawith General Order 45, X, B, | hereby at

that Monique Olivier and Kathryn S. Landman, counsel for Plaintiff, have concurred with

filing.
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[PROPOSED] ORDER

Based upon the Joint Status Report submiitethe parties, angood cause therein, IT

IS HEREBY ORDERED THAT:

Last Day to Disclose Any Expis to be Used for Class @ification: November 15, 201
Moving Papers re Motion for Class @&cation: due by December 13, 2013
Opposition Papers re Motion for Classrtifeeation: due by January 24, 2014
Reply Papers re Motion for Class @eeation: due by February 14, 2014

Hearing: March 5, 2014 at@pm, Courtroom A - 15th Floor

IT 1S SO ORDERED.

Dated: September 4, 2013
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