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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO DIVISION

SCOTT OLSEN,

Plaintiff,
VS.

CITY OF OAKLAND, et al.,

Defendang.

CASE NO. 3:12CV-6333 Sl

JOINT STATEMENT RE: STATUS OF
DISCOVERY ISSUESIN RESPONSE TO
COURT’'S MINUTE ORDER FILED
DECEMBER 18, 2013 [DKT NO. 74]
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Since the December 18, 2013 Case Management Conference, counsel for the parties have
been working cooperatively in an effort to resolve the outstanding issuesgétaklaintif's
discovery requests to the City of Oakland defendants and to Defendant Hbelse. efforts have
included many hours spent by Plaintiff's counsel and members of their staffireyievidence an
and files on site at the City of Oakland Police Department.

Defendant City of Oakland has ncacknowledgedh discovery responséisat itis unable to
locate the “inventorybf alleged munitions, including bean bag rounds, that OPD Officer C.
Saunders claimed inecember 18, 2012 sworn declaratwas distriluted to Tango Team leaders
assigned to the subject incident atateghatthe inventorywas presumably losir destroyed
Counsel for Defendant Roche stated on January 15, 2014, however, thahbedhritted that the
inventory either does not exist or was losevertheless counsel for Defendant Roche has neither
produced a copy of the inventory, nor shed any light on its whereabouts or what happened to it,
despite the fact thdi) this case has been pending since December 13, 20th2;i@yentorywas
neverproduced in Defendants’ initial disclosures or in any supplemental disclpR)rdee parties
specifically discussed the need for resolving the issues relating tdiegisdainventory at the
December 18, 2013 Case Management Conference layar thardanuary 15, 2014; and, 4) the
parties have agreed &odeposition schedule that is scheduled to begin on March 21, 2014 through
May 15, 2014, that includes the depositions of Defendant Roche, Officer Saunders and numerous
other members of th@PD and City officials. ThereforePlaintiff requests thainless Defendant
Roche admits that the inventory does not exist or has been lost, he should produce any and all
evidence supporting his contention that it does exist by no later than February 21, 201#is@ther
Plaintiff will request that the Court issue an Order precluding the introductiamycdllegedvritten

inventory at trial
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Efforts are ongoing to locate additional documents and tangible materialg byugjaintiff
from DefendantsThese efforts are described below:

1. The City of Oakland has agreed to produce copies obthenents and tangible materials
supplied by the City of Oakland and/or Oakland Police Department to the Frazier Group i
connection with the Frazier Group’s investigation of the Occupy Oakland eventsalreC25,

2011. However, counsel for the City of Oakldras been advisdtiat a hard drive on which these
materials were uploaded has been “wiped” and that it no longer contains thelmpatevi@ed to th
Frazier Group by the City and OPD. Counsel for the City of Oakland has agreakedurther
inquiries in an #ort to obtain these materiadésd will produce therto Plaintiff, if located. These
efforts shall include counsel for the City of Oaklanakmg diligent inquiries with th&razier Group
to ascertain whether it retained copies of the materials the City and/or @pliz&uo it during the
course of its investigation and, if so, to make arrangements to obtain copies of theogathe fr
Frazieg Group

2. Counsel for the City of Oakland is continuing to endeavor to ascertain winettecare
more complete copies of the police communications recordings from the Occkippdavents on
October 25, 2011 and, if swjll produce the same to Plaintiff.

3. Counsel for the City of Oakland has agreed to produce sample targets use@Biptm
the“less lethal” munitiongraining of OPD officers and a photograph of a “dummy” used in said
training. Counsel for the City of Oakland expects to produce said targets and ghtotmgdanuary
17,2014

4. Counsel for the City of Oakland has agreed to produce copies of the “handouts” that are
referred in lessons plans produced by the City relating toalmengprovided to OPD officers on the
use of‘less lethal” munitionsincluding bean bag munitions, and to produce copies of the same to

Plaintiff.
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5. Counsel for the City of Oakland has made an effort to ascertain whether¢hteya
card” records which would identify who accessed the OPDitoua) where less lethal munitions
were stored at and prior to the time of the subject incident. However, since ttarsis anly retain
information about the last 25 entries, the City of Oakland has represented in disespensethat
no records concerning entries made in 2011 continuedb e

6. Pursuant to the Court’s previous Order compelling the City of Oakland to produce
discovery relating to complaints relating to the use of bean bag murotic@stder 25, 201 other
than Scott Olsen’somplaint) the City produced, among other records, Internal Affairs File No. 11-
1173. However, Plaintiff's counsel discovered that a number of audio taped statemerdsgncl
statements by Defendants Roche and Holmgren and other OPD officers presgnthdusubject
incident (Officers T. Martin, Leite and Sotto) were missing or incompledang€®l for the City of
Oakland has agreed to make efforts to obtain complete copies of said interviews, intudnag
limited to, by making inquiries with ¢hOPD, the external I/A investigator and OPOA counsel for the
officers. In the event that Defendants’ counsels’ efforts in obtaining these stasessedescribed
herein are unsuccessful, they will not oppose Plaintiff subpoenaing the same fbpattes.

7. Counsel for the City of Oakland has agreed to produce copies of the duty rosté&® for O
Officers D. Burke and C. Saunders for the two weeks prior to, and including, October 25, 2011.

8. Counsel for the City of Oakland has agreed to provide a further response migntifyi
specifically thefless lethal” munitiongraining materials that OPD Officer D. Burke accessed on the
Defense Technologies wetgs as well asanyothertraining materialsssuedoy Defense
Technologieselating to “less lethal” munitions that arethe possession, custody and/or control of
the City of Oakland.

9. Counsel for the City of Oakland is endeavoring to identify and produce all electroni

communications (including emails, computer transmissions and/or other electtomumnications)
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between the Defendants, members of the Tango Teams involved in the subject iactil@RD
investigators (including Sgt. Rullamas and Van Sloten) between October 25tabé7, 2011,
that are in the possession, custody and/or control of the City of Oakland and/or OPartigse
have agreed to reserve for the present time whether the Defendants and noéthiee®®D should
be compelled to produce evidence relating to their personal cell phone and/onalatdrices and
may revisit the issue in the event that further evidence is developed at deposition aselidreeé
that communications on said personal devices occurred and/or are discoverable.

10. Plaintiff's counsel have also been meeting and conferring with counsskergprg
Defendant Roche with respect to issues relating to Defendant Roche’s essfmoR&intiff's
discovery requests. Counsel for Defendant Roche has agreed to provide supplenpenisetsdsy
January 31, 2014.

11. Plaintiff's counsel areontinuing to review the documents and other electronic data that
was produced by the City of Oakland since the previous Case Management Confererite and w
attempt to resolve any additional discovery issues relating to that discofgengaily with defense
counsel. If informal efforts to resolve any such disputes are not succdssfohrties will bring
those issues to the attention of the Court at a later time.

12 On January 15, 2014, Plaintiff's counsel and members of their staff reviewed atditiona
documets and materials at the OPD Crime Lab and Criminalistics Division. Plaintiff's ebuns
discovered additional materials that were not previously produced to them in the Qitisal
Investigation Division’s (CID) investigation files concerning Mr. Olsendent. Counsel for the
City of Oakland agreed to copy and produce said additional materials toffdaintinsel, including
portions of the CID filed not previously produced and handwritten notes. Counsel for tloé City

Oakland also confirmed that while a demonstration video of some of the munitions use®@Bthe
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was made at the Concord range, the OPD did not make a demonstration video of théitizagl sta
bean bag rounds.

13. Counsel for the City of Oakland has also agreed to make additional inquiries about the
staus of an undated “Training Division Policy and Procedures for Tango Team Muritiemgory”
that was produced by the City of Oakland in response to Plaintiff's Third Set ofskefpre
Production of Documents, Request Nos. 20 and 34, and to advise Plaintiff's counsel whether the
policy had ever been finally adopted and, ifwbenit was adopted Counsel for the City of
Oakland has also agreed to produce copies of recent revisions to the SpepedtyMiunitions and
Crowd Cantrol Policies to Plaintiff's counsel.

14. Plaintiffs have ongoing concerns about the incomplete nature of the Defendants’
disclosures heretofore and the substantial delays, time and expense that haveubess in
attempting to resolve issues inforigéneretofore. This is particularly true since many of the late or
incomplete disclosures relate to discovery extremely relevant to Plaink#iilsscand/or to issues
that the Defendants have raised in their defense, including, but not limited toaygne=irded
statements of individual defendants and witness officers and other relextmoe. However, since
the parties are continuing their efforts to resolve these issues informelpartieshave agreed to
jointly request that the Court continue the discovery compliance date to February 21, 2Badaso t

final effort can be made to resolve these discovery isatamally.

Dated:January 15, 2014 IS/
James B. ChanjrAttorney for Plaintif

Dated: January 15, 2014 IS/

William E. SimmongsAttorney for City of Oaklan®efendants

Dated: January 15, 2014 IS/

John Verber, Attorney for Defendant Robert Roche
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