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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

WON KYUNG HWANG,
Plaintiff,

Case No. C-12-06355 JCS

V. ORDER RE MOTION TO DISMISS,
MOTION TO STRIKE

OHSO CLEAN, INC., et al.,
[Docket Nos. 21, 22]

Defendants.

l. INTRODUCTION
Plaintiff Won Kyung Hwang bringthis purported class acoti on behalf of a nationwide
class of consumers who have purchased Defesidalgan\Well sanitizingproducts alleging that

statements about the efficacy of these producthainlabels are untruand/or misleading. In her

First Amended Complaint, Plaifftasserts six claims under Califoa’s consumer protection laws

and a claim under the federal Magnuson Moss Bsfendants Ohso Clean, Inc. and Cleanwell
Company (hereinafter, referreddollectively as “Defendants” dCleanWell”) bring a Motion to
Dismiss First Amended Complaint (“Motion to Digs’) seeking dismissal of Plaintiff's claims
on the basis that they are preempted undeffélderal Food Drug and Cosmetic Act (“FDCA”),
and that they fail on a number of other grounds as well. Defendksat bring a Motion to Strike
asking the Court to strike what they cardeare improper class allegations and improper
allegations relating to punitive damages and natittgionary monetary loss. A hearing on the
Motions was held of Friday, March 22, 2013 &8®a.m. For the reasons stated below, the
Motion to Dismiss is DENIED. TéiMotion to Strike is GRANTEDN part and DENIED in part.

! The parties have consentedtie jurisdiction of the undersignesagistrate judge pursuant to 28

U.S.C. § 636(C).
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. BACKGROUND

A. First Amended Complaint

In the First Amended Complaint (“FAC”), Plaiffi alleges that Defermhts market and sell
sanitizing products nationwide. FAC 110, 11ccérding to Plaintiff Defendants’ product line
includes foaming hand sanitizer, hand sanitggay, hand sanitizing wipes, and antibacterial
foaming hand soap products (“Sanitizing ProdQctEAC 1. Plaintiff alleges that until
“sometime after July of 2012,” Defendants proemtly represented on the labels of their
products that they: (1) “[K]ill[29.9% of germs naturally,” (2) ik 99.99% of germs including
MRSA, Salmonella, Staph, and Hi¢o(3) “kill 99.9% of the harmful germs that can make you
sick,” and (4) “Sanitize hands when you cam&sh with soap and water.” FAC {14, 23.
Plaintiff further alleges that these claims argair and fraudulent and constitute “unfair,
deceptive, untrue or misleading advertisingAC § 16. Plaintiff alleges that she and other
reasonable consumers must and do reasonablgmeéiyompanies such as Defendants to honest
state the nature of the products’ qualities and ingredierfAC 17. Additionally, Plaintiff
alleges that Defendants made amdliorsed these misrepresentatiaespite the fact that they
knew or should have known their falsity. FAC3Y Plaintiff alleges tt Defendants “suppressed
the material facts that Defendan&anitizing Products do not efteely perform as represented .
. with the intent to reap the finaial windfall from the sale of Dendants’ Sanitizing Products thaf
do not effectively perform as represented.” Gf{50, 51. Plaintiff alleges that had she and the
purported class members “known the Defendarstsédion was untrue, [they] would not have
purchased Defendants’ Sanitizing Products.” FAC 45.

Plaintiff asserts the following claims on the Isasi these factual ali@tions: 1) Breach of
Express Warranty, Cal. Com. Code § 2313; 2) Deceit, Cal. Civ. Code § 1710(2); 3) Concealr
Cal. Civ. Code § 1710(3); 4) False Advertislreyv (“FAL”"), Cal Bus. & Prof. Code 88 17506t
seq; 5) Unfair Competition Law (“UCL"), Cal. Bus. & Prof. Code 88§ 17260seq 5)

Consumers Legal Remedies Act (“CLRA”"), Cal. Civ. Code 88 1&66eq and 6) Magnuson
Moss Act, 15 U.S.C. 88 22304t seq
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B. The Motion to Dismiss

In their Motion to Dismiss, Defendants contend that all of Plaintiff's claims are preempted

under the FDCA, either expressly or under thendwebf implied preemption. Motion to Dismiss
at 8-12. Express preemption applies, accordirigeti@ndants, because the FDCA gives the Foo
and Drug Administration (“FDA”) comprehengivregulatory authority for Over-the-Counter
(“OTC”) Topical Antimicrobial products, sudchs hand sanitizers andtamcrobial soaps.ld. at 8
(citing 21 C.F.R. 88 20é&t segand 21 U.S.C. 88 3 seq, 21 U.S.C. 8352 ). Further,
Defendants assert that “hand sanitizers andnégrobial hand washes are considered by the FD
as ‘drugs’ and are regulategl the FDA under the 1994 Tentati¥aal Monograph (“TFM”) . . .
and,inter alia, 21 U.S.C. 8352 [Misbranded Drugs and Device#].”(citing Request for Judicial
Notice in Support of Defendants’ Motion todbniss and Motion to Strike First Amended
Complaint (“RIN No. 27), Ex. 2J. Because the FDCA contaias express preemption clause,
Defendants assert, Plaintgfclaims are preemptedd. at 9 (citing § 337(a) of the FDCA (“all
proceedings for the enforcement, or to restrairatiohs of [the Act] shall be by and in the name
of the United States”(Gile v. Optical Radiation Corp22 F.3d 540, 544 (3d Cir. 1994grt.
denied 513 U.S. 965 (1994Nlylan Labs., Inc. v. Matkari7 F.3d 1130, 1139 (4th Cir. 1993),
cert. denied510 U.S. 1197 (1994%inochio v. Surgikos, Inc864 F. Supp. 948, 956 (N.D. Cal.
1994);In re Epogen & Aranesp Off-Labklktg & Sales Practices Litig590 F. Supp. 2d 1282,
1290-91 (C.D. Cal. 2009)).

In the alternative, Defendants assert, Riffis claims are impliedly preempted under the

doctrine of field preemption because Congresstaa FDA have “promulgated a vast body of

2 Defendants request that the Qitake judicial notice of Platiff's October 18, 2012 “Notice”
letter on the basis that thdegations in the complaint reging notice under 8§ 1770 of the
Consumer Legal Remedies Act (“CLRAtgcessarily rely on the letteiSeeRJN No. 2 at 2-3
(citing FAC § 68 Branch v. Tunnell14 F.3d 449, 454 (9th Cir. 1994;re Tibco Software Secs.
Litig., 2006 U.S. Dist. LEXIS 36666, at * 47-48 (N.Dal. May 24, 2006)). Defendants also
request that the Court take jadil notice of the FDA'’s “Tentave Final Monograph for Health-
Care Antiseptic Drug Products” dated June 17, 1994 obastis that it is an official record of the
FDA and its authenticity is capable of accuraté srady determination by resort to sources who
accuracy cannot reasonably be questionddat 3 (citingMGIC Indemnity Corp. v. Weisman
803 F.2d 500, 504 (9th Cir. 198@)terstate Natural Gas Cao. Southern California Gas Ca209
F.2d 380, 385 (9th Cir. 1953). The Court finds thatay take judicial notice of both documents
and therefore GRANT®efendants’ request.

3

[N




United States District Court
Northern District of California

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

federal law regulating the food, drug and cosmeitustry, especially with regard to labeling of
antimicrobial products.”d. at 11 (citing FDCA, 21 C.F.R. 88 2@t seq, 21 U.S.C. §8§ 304t
seq, RIN No. 2, Ex. 2 (TFM) at 31403). Accardito Defendants, these laws and regulations
reflect an intent to “occupy the entire fieldaftimicrobial product labeling regulation,” thus
preempting state law claims based on alleged deceptive labeling oicamibial products.id.

Defendants assert that thentti Circuit’'s decision irPOM Wonderful LLC v. Coca-Cola
Co.,, 679 F.3d 1170 (9th Cir. 2012) is applicablechén that case, the court found that the
plaintiff's Lanham Act claim tht defendant’s juice productdal was misleading was barred by
the FDCA and the regulations promulgated ¢bh@eder by the FDA, because those regulations
indicated that the FDA had aliiia“considered and spoken to witantent a label must bear” and
had apparently authorized thefeledant’s labeling. Defendants arghat the same can be said
here, pointing to the letterseby the FDA dated July 19, 2P ]stating that Defendants had
“addressed the violation(s)” contathin its earlier Warning Letterd. at 11-12 (citing Request
for Judicial Notice in Support ddefendants’ Motion to Dismisand Motion to Strike (“RJN No.
17), Ex. 1 (close-out letter)).

Defendants argue that Plaintiff's claimiso fail for the following reasons:

1) Rule 8 of the Federal Rules of Civil ProcedduAccording to the allegations in the FAC, the

testing cited by Plaintiff measurélde percentage of germs killed Bgfendants’ products in thirty
seconds whereas the allegedly misleadingstants on the labels contained no such time
limitation, rendering the allegation that the staénts on the product labels were misleading
implausible. Id. at 12-14 (citing FAC | 21). Therefoi2efendants assert, Piiff's allegations
do not satisfy the pleading requirements of Rutd the Federal Rules of Civil Procedure under
Bell Atlantic Corp. v. TwombJ\650 U.S. 544 (2007) amsshcroft v. Igbal556 U.S. 662 (2009).
Id. at 2-3, 12-14. Defendants citeRosen v. Unilever United States, 2010 WL 4807100
(N.D. Cal., May 3, 2010) as instructive examplevimch the court found the plaintiffs’ claims
implausible.

2) Allegations relating to mataility: Defendants coenhd that even assung the results of the

testing cited in the FAC are aceate as to the efficacy of thgroducts, Plaintiff has failed to
4
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allege any facts that would establish that aageakle consumer would esider the discrepancies
between the statements on the lalaad the actual percentagiegerms killed by Defendants’
products to be materiald. at 3, 14-16. According to Defendants, liabilityRlaintiff's UCL,
FAC and CLRA claims can betablished only if the misrepsentation contained within an
allegedly misleading advertisement wouldftbend material by a reasonable consumdr.at 15
(citing Williams v. Gerber Products G652 F.3d 934, 938 {5Cir. 2008);Glenn K. Jackson Inc.
v. Roe 273 F.3d 1192, 1201 n. 2{€ir. 2001)). To meet thistandard, Defendants assert,
Plaintiff must allege that “agnificant portion of the generabnsuming public or of targeted
consumers, acting reasonably underdhicumstances could be misledi’ at 16 (citingLavie v.
Procter & Gamble Cq 105 Cal. App. 4496, 512 (2003)), or that tledleged misrepresentation
would “play a substantial part” in the reasonatdasumer’s decision to purchase the prodiatt.
(citing Ross v. Sioux Honey Assd2013 U.S. Dist. LEXIS 6181, *49 (N.D. Cal. January 14,
2013)).

3) Allegations relating to reliance: Defendants argue thattitfa UCL, false advertising,

CLRA, fraud and warranty claims fail for the additional reason that Plaintiff has not alleged a
facts showing that she actuafiglied on the misstatementsl. at 4-5, 16-19. According to
Defendants, the only allegation in the FAC as tamee is in Paragrapt®lwhich states, “[h]ad
Plaintiff known that there was insufficient evidento support these claims, she would not have
purchased the productld. at 4 (citing FAC § 19). This amounts to a failure to substantiate
claim, Defendants assert, which cannot be brobyglgrivate individual$ut rather, can only be
asserted by the Federal Governmddt. Defendants contend that Piaff does not allege in her
complaint that she would not have purchasedpfoduct if she had known the statements were
false. Id. at 4-5. Further, Defendanérgue, the class does not hatanding because the class
definition includes individuals whdid not see or were not deceiviy the alleged advertisements
and individuals who suffered no damagés. at 5 (citingSanders v. Apple, Ind72 F. Supp. 2d
978, 990-991 (N.D. Cal. 2009)).

4) Application of California law to a natiwide class: Defendants contend that uhigzza v.

Am. Honda Motor C9 666 F.3d 581, 585 (9th Cir. 2012), natiatevclasses do not have standin
5
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to assert claims under Califorrsansumer protection statutelsl. at 5, 20-22. Therefore,
Defendants argue, the Court shibhbld that a nationwide claastion cannot be brought as a
matter of law.

5) Pleading requirements for fraalhim: Defendants argue tHalaintiff has failed to meet the

heightened pleading requiremefds Plaintiff’s fraud claims undeRRule 9(b) of the Federal Rules
of Civil Procedure.ld. at 5-6, 22-24. According to Defendsnall of Plaintiff's claims sound in
fraud and therefore must include the “whoatylwhen, where and how” of what happenktl.at
22-23 (citingVess v. Ciba-Geigy Cor317 F.3d 1097, 1103-04 (9th Cir. 2003)). Defendants
argue that this standard is not met becausetitfdails to identify the specific products she
purchased, when she purchased the product#hich allegedly misleading statements were on
which product labelsld. at 23 (citing FAC, 11 1, 14, 19). FHuwet, Defendants assert, Plaintiff's
allegations are not sufficiently specific because alleges no facts showing that Defendants kne
or were aware of the falsity of the statements on the labels at the time of thiel s@diting

Wilson v. Hewlett-Packard C0668 F.3d 1136, 1145 (9th Cir. 2012)ban v. BMW of N. Am
2011 U.S. Dist. LEXIS 26754, at * 15 (D.N.J. Mar. 15, 2011)).

6) Standing to seek injunctivelied: Defendants argue thatatiff lacks standing to seek

injunctive relief because it islaged in the FAC that the alledjg misleading statements were
removed from the labels in July of 2012 and thenesfthere is no threaf future injury, as a
matter of law.Id. at 6 (citing FAC  23Stearns v. Select Comfort Retail Coif63 F. Supp. 2d
1128, 1151 (N.D. Cal. 2010), 24-25).

7) Magnusson-Moss Claim: Defendants conteadl tinthe extent the Magnusson-Moss claim is

based on state law, this claim fails for the same reasons Plaintiff's state law clairtts &til24.

In her Opposition brief, Plaintiff arguésat the doctrines of express and implied
preemption do not apply. Opposition at 1-2, 5-M¥ith respect to express preemption, Plaintiff
argues that there is no federal statute or regulation that sayshehéeftl of false advertising of
antibacterial soaps and sanitizers is exclusively the province of federallthvat' 7. Further,
Plaintiff asserts, the rule that only the FDA @arforce the FDCA does not apply because Plaint

is not asserting a claim under the FDCA, eVerugh the conduct at issue migjne rise to such
6
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a claim, but rather is assegi claims under state law thati€xindependent of the FDCAJ.
(citing In re Bayer Corp. CombinatioAspirin Products Marketing’/O1 F. Supp. 2d 356, 369
(E.D. N.Y. 2010)). According to Plaintiff, aage law claim is not exprsly preempted so long as
it “manages to incorporate, but not dependrelytiupon, an FDCA violation and is premised on
conduct that would give rise to liabyliinder traditional common law principlesld. at 8
(quotingin re Bayer, 701 F. Supp. 2d at 369).

Plaintiff also rejects Defendgs’ contention that implied pemption applies, arguing that
the FTM and the two citations offered by Defendants -- 21 C.F.R. 88tZ#&ljand 21 USC 88
301et seq-- are not sufficient to shw that Congress intendedgo thoroughly occupy the field
that there is no room for statesregulate conduct in that fieldd. at 9-12. With respect to the
regulations cited by Defelants, 21 C.F.R. 88 2@t seq. Plaintiff points out that no specific
regulation was identified by Defenata and that most of the regtibns in this section are
inapplicable on their facdd. at 10.

Plaintiff argues that Cfendants’ reliance on tHeDCA, 21 U.S.C. 88 30&t seq.is also
misplaced because the legislatiustory indicates that in entaag that law, Congress did not
intend to preempt state law false advertising claitds.In particularPlaintiff contends, iWyeth
v. Levinethe Supreme Court reviewed the legisiahistory of the FDCA and found that

Congress did not create a privagghti of action to protect consumers from false advertising in th

FDCA because common law claims to protect thiages were already available under state law|

Id. (citing Wyeth v. Levingb55 U.S. 555, 574 n. 7 (2009)). Accogito Plaintiff, some courts
have even found that Congress’s failure ®ate a private right of action under the FDCA
constitutes “implied non-preemptionltl. (citing Consumer Justice Center v. Olympian Labs,
Inc., 99 Cal. App. 4th 1056, 1063 (2002)).

Plaintiff argues that Defendgs’ reliance on the 1994 Teftitee Final Monograph to show
implied preemption is also misplaced becausestdmy the legal status of a proposed rule and
has never been followed by the issuance of a final monogtdpht 11. This means that the
FDA has enacted no regulations governing theliladp®f antimicrobial products, according to

Plaintiff, and therefore, that the daot of field preemption does not appli. at 11. Plaintiff
7
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further points to the April 2011 warning letter thnas sent to Defendanishich stated that “such
consumer-directed claims” as those found on Defetstiaroducts “are nadescribed in any OTC
final monograph, tentative monograph or any eftllemakings being considered under the OT/(
Drug Review.” Id. at 11-12 (citing Notice of Removal, BEX.to Ex. 1 at 37, 41). Plaintiff also
argues that thBPom Wonderfutase cited by Defendants is not on poidt.at 12-13.

Plaintiff responds to Defendants’ other challenges to her claims as follows:

1) Rule 8 of the Federal Rules of Civil ProceduPlaintiff contend¢hat Defendants’ argument

based on Rule 8 is a “straw man” based on tbermect contention that her claims require that
Defendants’ products kill germs within 30 secontik.at 2, 13-14. According to Plaintiff,

Defendants have mischaracterized the allegatioR$aintiff's FAC, borrowing the 30 second

time frame that was used by the third party lalmyyateferenced in the complaint even though thie

claims asserted by Plaintiff dot include any time framdd. at 14.

2) Allegations relating to materiality: Plaifitargues that the questiaf whether the alleged

misrepresentations would have been materialr@asonable consumempiemature as itis a
guestion of fact.ld. at 14-15 (citing/Villiams v. Gerber Prods. C0552 F.3d 934, 938 (9th Cir.
2008)). Plaintiff further contels that her allegations ardfgtient to meet the pleading
requirements oBell Atlantic v. Twomblyn this question, citing hatlegation in paragraphs 17
and 45 of the FAQd. at 15. In paragraph 17, Plaintiff alleges that:

Plaintiff and reasonable consurmanust and do rely on companies

such as Defendants to honesHtate the nature of a product's

gualities and ingredients, and caamges such as Defendants intend

and know that consumers rely upon statements made on packaging,

labels, advertisement and on thengany’s website in making their

purchasing decisions. Such reli@nby consumers is reasonable

because companies are prohibiteshfrmaking false or misleading
statements on their products’ ldbender federal and state law.

FAC 1 17. In paragraph 45, Plaintiff alleges thiajad Plaintiff and the Class members known
that Defendants’ assertion was g, Plaintiff and the Class méers would not have purchased
Defendants’ Sanitizing Products.” FAC { 45aiRtiff argues that given the “well settled
importance of labels and marketing on consucheice, and general logic which dictates that
representations regangy the ability of a produdb perform the functions for which it is purchase

8
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would be material --this Court caot determine as a matter of lédvat a significant portion of the
general consuming public acting reasonably would not find the representations material.”

Opposition at 17.

3) Allegations relatingo reliance: Plaintiff argues thatralegations are sufficient to show
reliance on her UCL, FAL, CLRA, fraud and expressranty claims, pointing to her allegation ir
paragraph 45 of the FAC, quoted above, thatwbuld not have purchad Defendants’ products
had she known that the represeiatasgi on the labels were untrulel. According to Plaintiff, the
allegation that a plaintiff was deceived by a prtulabel into spending money to purchase a
product that she would not have giased otherwise is sufficieat the pleading stage to show
reliance with respect to the UCL and FAL claims, as well as the fraud and express warranty
claims. Id. at 18 (citingkwikset Corp. v. Superior Cous1 Cal. 4th 310, 322 (2011)).

Similarly, these allegations araaugh to show injury-in-fact undéne CLRA, Plaintiff asserts.

Id. at 19-21. Further, to thetext Defendants challenge the standing of the class members on
basis that some members may not have seealltgedly misleading statements, this argument
fails, Plaintiff contends, because 1) it is prematuand 2), it is improper for the Court to analyze
unnamed class members’ standing where Defeisdeve not successfully challenged the
standing of the named plaintiffld. at 18-19 (citing-ewis v. Caseyb18 U.S. 343, 395 (1996),
Stearns v. Ticketmaster Corp55 F.3d 1013, 1021 (9th Cir. 2011)).

4) Pleading requirements for fraaldim: Plaintiff contends thdter allegations are sufficiently

specific to meet the requirements of Rule 9¢@b)allegations of fraudnd misrepresentatiorid.

at 21 (citingVess v. Ciba-Geigy Corp. USA17 F.3d 1097, 1106 (9th Cir. 2003)). According to
Plaintiff, she alleges the “who” (FAC 113,10, 11 and 13), “what” (FAC 11 43, 45), “where”
(FAC 1 1) and “when” (FAC 11 24, 57). Further, according to Plaintiff she alleges how the
statements misled her by alleging in paragrapthdbshe would not e purchased the product
but for the representation “and thus, she was deceivddat 21.

5) Application of California law to a nationwiddass: Plaintiff argues that Defendants’ argumer

that the class is not certifiable is prematuict.at 22 (citingrorcellati v. Hyland 876 F. Supp. 2d

1155, 1159 (2012 ollins v. Gamestogorp., 2010 WL3077671, at *2 (N.D. Cal. 2010)).
9
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Plaintiff concedes that “a few courts have hiblat Rule 12(f) providea means of striking class
allegations,’id. (citing Sanders v. Apple Ind672 F. Supp. 2d 978, 991 (N.D. Cal. 2009)), but
asserts that “such a motion appears to allow Eaatiay to circumvent Rule 23 in order to make
a determination of the suitability of proceedingaadass action without aa@lly considering the
motion for class certification.’ld. (citing Astiana v. Ben & Jerry’'s Homemade, 2011 WL
2111796 (N.D. Cal. May 26, 2011)). Plafhtejects Defendants reliance dMazza v. Am.

Honda Motor Co., Ing.cited by Defendants, arguing that dwaurt in that case did not establish a
bright-line rule that no nationwide class maydeetified under California’s consumer protection
laws but instead conducted a detailed choidawfanalysis to determine the propriety of
extraterritorial applicéon of California’s consumer protectid¢ews under the facts of that case.
Id. Plaintiff alsopoints out thaMazzawas not decided on a motion to dismiss but on a motion
for class certificationld. Were the Court to conduct suah analysis, Plaintiff contends, the
Court would find that Defendants have nott itieeir burden under dornia’s governmental
interest test to show that [Farnia law should not be applieto class members outside of
California. 1d. at 23-25.

6) Standing to seek injunctive refi Plaintiff concedes that she lacks standing to seek injunctiv

relief and stipulates to the diggral of her request for injunctivelief in her Prayer for Relief.

In their Reply brief, Defendants reiterate thgosition that the FDCAreempts Plaintiff's
claims and that theom Wonderfutase is controlling. Reply at2,7. They further contend that
Plaintiff has not rebutted the argant in their motion that Plairitis allegations are not sufficient
to support an inference of falsity under Ruld@®. at 7-9. Similarly, Defendants assert, Plaintiff
has not pleaded any facts showihgt the alleged misrepreseias would be material to a
reasonable consumed, at 9-11; nor has she alleged suffititacts to show reliance, Plaintiff
asserts. Id. at 11-13. Defendants reiterdeir argument that Plaifts fraud allegations do not
contain sufficient facts and poiatit that in her Opposition, Plaifitdoes not address Defendants’
assertion that she has not alleged in the FACBefendants were aware that their statements

were false when they made themd. at 13-15.

10
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C. The Motion to Strike

In their Motion to Strike, Defendants ask theurt to strike the following categories of
allegations from Plaintiff's FAC: 1) all clasdlegations; 2) all allegations relating to punitive
damages; 3) allegations seeking damagesruhdeCLRA; and 4) allegations seeking non-
restitutionary monetary damages oaiRliffs UCL and FAL claims.

As to the class allegations, Defendants aushthat these should Iséricken on several
grounds. Motion to Strike at 1-ZFEirst, Defendants assert that untf&azza v. Am. Honda Motor
Co., 666 F.3d 581, 585 (9th Cir. 2012), it is unconstitutional to apply California law governing
false advertising to a nationwide clagd. at 2, 4-7. Second, Defendsuatrgue that Plaintiff's
class definition does not meetiatanding requirements under Article 11l of the U.S. Constitution
because it includes individuals who may not hesen the allegedly misleading statements or
were not deceived by them and therefore suffered no damibed.8-10 (citingSanders v. Apple
Inc., 672 F. Supp. 2d 978, 990-991 (N.D. Cal. 2009))irdlDefendants argudat Plaintiff may
not base a nationwide class action on fraudravaly and false advertising claims “because
individual issues with respetd reliance overwhelmgly will predominate,” thus defeating
commonality under Rule 23 of the Federal Rules of Civil Proceddret 10-12.

According to Defendants, the Court may strokess allegations at the pleading stage und
Rule 12(f) where “the issuese plain enough from the pleadings to determine whether the
interests of absent parties are fairly encasged within the named plaintiff's claimld. at 4
(citing General Telephone Co. of Southwest v. Fald&T U.S. 147, 160 (1982)). Defendants
contend that this is justhat the court did isanders v. Apple Incwhere the court granted a
motion to strike class allegations under Rule 12¢).

Defendants further contend that Plaintiff seghtions relating to punitive damages should
be stricken because Plaintiff does not allegefanots showing “oppressiofraud, or malice,” as is
required under California Civil Code Section 3294 to recover punitive dambeex.12-14.
Rather, Defendants assert, Plaintiff's allegationsupport of punitive damages are “formulaic”
and “conclusory.”ld. at 13-14 (citing FAC 1 47, 70). According to Defendants, such allegati

may properly be stricken under Rule 12(). at 14 (citingWilkerson v. Butler229 F.R.D. 166,
11
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170 (E.D. Cal. 2005)).

Defendants also ask the Court to strikemRitiis damages claims under the CLRA on the
basis that Plaintiff has not complied with the riegponents of California @l Code Section 1782.
Id. at 14. That section requirégt a plaintiff may not seekamages under the CLRA without
first sending a notice letter, l@ast 30 days prior to the comnoement of litigation, notifying the
person alleged to have violated the CLRANs particular alleged violation. Although this
requirement is not jurisdictional, Defendants ass®mpliance with it is necessary to state a
claim. 1d. at 15 (citingOutboard Marine Corp. v. Superior Coui2 Cal. App. 3d 30, 40-41
(1975)). Here, Defendants assert, Plaintiff $etnotice letter October 18, 2012, only seven da
before filing her original complaint, in which she sought punitive damages under the CiLRA.
15 (citing RIN No. 2, Ex. 1 (Notice Letter)). Fhet, Defendants assert, the notice letter was
insufficient as to Plaintiff’'s current CLRA clai because it was based solely on the failure to
substantiate theory that Riéif abandoned in the FACId. Therefore, Defendants assert, they
have never been provided witretrequired noticeinder the CLRA.Id. (citing Cattie v. Wal-Mart
Stores, InG.504 F. Supp. 2d 939, 950 (S.D. Cal. 2007)).

Finally, Defendants ask theoGrt to strike allegationthat appear to request non-
restitutionary recovergf monies lost under the UCL and the FAId. at 16 (citing FAC, p. 18,
lines 8-11; p. 20, lines 25-28). Because mandtsss is outside the scope of these claims,
Defendants assert, these alligas should be strickerid. (citing Korea Supply Co. v. Lockheed
Martin Corp., 29 Cal. 4th 1134, 1150-51 (2008)adrid v. Perot Sys. Corpl30 Cal. App. 4th
440, 460 (2005)).

In her Opposition, Plaintiff characterizes Ded@nts’ motion as a “thinly veiled” motion to
deny class certification. Oppositiahl. Plaintiff argues that Defdants’ request to strike her
class allegations on the basiattbertification of a nationwidelass in this case would be
unconstitutional is premature; uallegations are stricken pritm discovery only in the “rare
case” where it is apparent from the pleadings tertification requiremms cannot possibly be
met, and this is not such a case. at 5-7, 9-11. Further, PHdiff asserts, Defendants are

incorrect on the merits because there is no btigatrule prohibiting appliation of California law
12
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to a nationwide class as a constitutional mattel.at 7-9. Nor have Defendants demonstrated
that the interests of any fogei jurisdiction outweigh Californig’interest in applying its own
consumer protection laws to the facts of ttase, as would be requiréo establish that non-
California class members could rastsert claims under Califoeniaw, Plaintiff contendsld.

Plaintiff argues that Defendantshallenges based on Rule 23iué Federal Rules of Civil
Procedure -- namely, that thess definition encompasses indivituaho do not have Article Ill
standing and that commonality among class mentdaersot be establishedalso are not ripe and
have no merit.ld. at 9-17. According to Plaintiff, atelpleading stage, a paiff is required to
make only a prima facie showing that Rule 23&rpquisites are met, and class certification may
be denied only if a plaintiff's allegationsilféeo make such a prima facie showing or to
“demonstrate that discovery measures are liteelyroduce persuasive information substantiating
the class action allegationsld. at 10 (citingDoninger v. Pacific Northwest Bell, In&64 F.2d
1304, 1313 (9th Cir. 1977)). Plaintiff contends that allegations are sugfent to make a prima
facie caseld. at 10-11.

Plaintiff argues that Defendantshallenge to the class defion based on the alleged lack
of standing of some unnamedsdanembers fails because the standing of the class is evaluatg
with reference to the named plaintiff onlid. at 11-13 (citingStearns v. Ticketmaster Coyp55
F.3d 1013, 1021 (9th Cir. 201 Deisel v. Diamond Foods, In@011 WL 2221113, at *4 (N.D.
Cal. June 7, 2011¥%reenwood v. Compucredit Coy2010 WL 4807095, at *3 (N.D. Cal. Nov.
19, 2010)Chavez v. Blue Sky Natural Bev. (268 F.R.D. 365, 376 (N.D. Cal. 2010)). Even if
unnamed members were considered, however, Rlarmjues that there is no evidence that any
class member was not deceived by the statenwenthe labels of Defendants’ Sanitizing
Products.ld. at 12. Plaintiff futher asserts th&anders v. Apple Inc672 F. Supp. 2d 978 (N.D.
Cal. 2009), upon which Defendantsy;db distinguishable becausethat case it was undisputed
that the allegedly misleading statements wereaimoed at all of the members of the clakk. at
12-13.

With respect to commonality, Plaintiff assetat this case involves “common course of

fraudulent conduct” and therefore “readsigtisfies the commonality requirementd. at 13
13
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(citing Blackie v. Barrack524 F.2d 891 (9th Cir.197%rmstrong v. Davis275 F.3d
849, 868 (9th Cir. 2001}ianlon v. Chrysler Corp 150 F.3d 1011, 1019 (9th Cir.1998@hnson
v. General Mills, InG.276 F.R.D. 519,522-523 (C.D. Cal. 2011According to Plaintiff, this case

raises several questions that are common to the class members including:

“a) whether Defendants’ common representations to the class
concerning the Sanitizing productand the materially similar
representations on Defendants’ bsge, were false?; (b) whether
Defendants knew that the represéntss were false, and, if so,
when did they know that?; (c) whether the common representations
at issue were material to theasonable consumer?; and (d) whether
Defendants intended for customergdty on its representations and
omissions?”

Id. at 13. Plaintiff also rejects Defendants’ assertion that difféaets among class members as
to reliance defeat commongiitarguing that if Plaintf can establish the alleged
misrepresentations were material, the entire alasbe entitled to a presumption of reliancil.

at 14 (citingEwert v. eBay, In¢C-07-02198, 2010 WL 4269259, at * 8 (N.D. Cal. Oct. 25, 201
(citing In re Tobacco Il Case#6 Cal.4th 298, 327 (20090 havez v. Blue Sky Nat. Bev. (268
F.R.D. 365, 378-79 (N.D. Cal. 2010tass Mutual Life Ins. v. Superior Cou®t7 Cal.App.4th
1282, 1292 (2002)). Moreover, Plafhcontends, materiality igenerally a fact question and
therefore need not be proved even at the clasficaion stage, soong as it presents a common
guestion suitable for class treatmeld. at 14-15 ¢iting Massachusetts Mutual Life Ins. C87
Cal.App.4th at 1292-1295Chavez 268 F.R.D. at 378-7Engalla v. Permanente Medical
Group, Inc 15 Cal.4th 951, 977 (1997)).

On the question of punitive damages, PlHiatgues that Rule 19(does not authorize
courts to strike requests for damags.at 17 (citingWhittlestone, Inc. v. Handi-Craft Gd&18
F.3d 970, 974 (9th Cir. 2010)). Even if theutt were to find Defendds’ request proper,
Plaintiff argues, the pleadingstine FAC are sufficient to supgd?laintiff's request for punitive
damagesld. at 17-18 (citing FAC {{ 18, 50, 51).

Plaintiff does not oppose Defemds’ request to strike nallegation seeking punitive
damages under the CLRA on the basis shathas not fully complied with the notice

requirements of Cal. Civ. Code Section 1782.at 18. She concedestlhhis allegation was
14
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included in the FAC in error. However, she atgeDefendants’ assertidhat Plaintiff should be
forever barred from seeking damages under the ClaRfling that such alei“is draconian and
has been rejected by a number of courtd.”(citing Sanbrook v. Office Depdihc., 2008 WL
1994884 (N.D. Cal. 2008peitz v. Comcast Corp2006 WL 3782902, at *6 (N.D. Cal. 2006);
Kennedy v. Natural Balance Pet Foods,.Jr2#007 WL 2300746 (S.D. Cal. Aug. 8, 2007)).
Plaintiff points out that a notidetter was sent to Defendants prior to the filing of the original
complaint, giving Defendants notice of the specstiatements Plaintiff alleges are misleading,
even if the theory of the case has now chandgdat 19-20. Therefor®&laintiff asserts, while
the CLRA punitive damages claim is subjecstioking, she should be permitted to amend her
complaint to seek CLRA punitive damages once she has complied with the notice requireme|
Section 1782.d. at 20.

In their Reply brief, Defendants reiterate thgosition that Plaintiff's class allegations are
“patently defective” and therefostould be stricken at the pleag stage of the case because
application of California law ta nationwide class is unconstitinal and the requirements of
Rule 23 cannot be met. Reply at 1, 4-11. Deéats reject Plaintiff’'s assertion that her
allegations are sufficient to support her requesptmitive damages, arguing that Plaintiff has ng
pointed to any facts sufficient to establisk gort of “vile” and “degicable” conduct that is
required to warrant an award of punitive damaddsat 3-4, 11-12. Defendants also reject
Plaintiff’'s contention that undathittlestone Rule 12(f) does not audhze district courts to
strike a request for punitive damages, arguingPhantiff has mischaractezed their argument;

specifically, Defendants do not cend that punitive damages are waiéable as a matter of law

but rather, that Plaintiff has natleged specific facts sufficient to support the request for punitivie

damagesld. at 11-12. Defendants also argue that the punitive damages claim under the CLR
should be stricken because it is undisputed thamti#fadid not give propenotice and this defect

cannot be cured.

15
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1. ANALYSIS
A. The Motion to Dismiss
1. Pleading Standards under Rule 8 and Rule 12(b)(6)

Federal Rule of Civil Procedure 8(a)(2) pia®s that a pleading mticontain a “short and
plain statement of the claim showithat the pleader is entitledtelief.” The complaint must
give the defendant “fair notice of what ttlaim is and the grounds upon which it restB&ll
Atlantic Corp. v. Twomby550 U.S. 544, 555 (2007). To meet this requirement, the complaint
must be supported by factual allegatioAshcroft v. Igbgl556 U.S. 662, 678 (2009). “While
legal conclusions can provide the frameworlaa@omplaint,” neither legal conclusions nor
conclusory statements are themselves sufficamd,such statements are not entitled to a
presumption of truthld. at 679.

Under Federal Rule of Civil Procedure 12(b)@ complaint may be dismissed for failure
to state a claim on which reliedn be granted. A complaint miyl to show a right to relief
either by lacking a cognizable legal theonyby lacking sufficiehfacts alleged under a
cognizable legal theoryBalistreri v. Pacifica Police Dept901 F.2d 696, 699 (9th Cir. 1990).

In order to survive a motion to dismiss under Rule 12(b)(6), a complaint must “contain
either direct or inferential allegations respegtall the material elements necessary to sustain

recovery under some viable legal theorfWwombly 550 U.S. at 562 (quotin@ar Carriers, Inc.

v. Ford Motor Co, 745 F.2d 1101, 1106 (7th Cir. 1984)) (internal quotations omitted). Together,

Igbal andTwomblyrepresent “a two-step process for evabraof motions to dismiss. The court
first identifies the non-conclusofgctual allegations, and the cothien determines whether these
allegations, taken as true and comstf in the light most favorable te plaintiff, ‘plausibly give
rise to an entitlement to relief.Fallcochia v. Saxon Mortg., Inc709 F. Supp. 2d 860, 865 (E.D.
Cal. 2010) (citinggbal, 556 U.S. at 679-68Erickson v. Parduyss51 U.S. 89 (2007)).
Plausibility, as used imwomblyandigbal, refers to whether ¢hinon-conclusory factual
allegations, when assumed to be true, “allow theatcto draw the reasonable inference that the
defendant is liable fahe misconduct alleged.lgbal, 556 U.S. at 678. “The plausibility

standard is not akin to a ‘probability requiremehtt it asks for more than a sheer possibility tha
16
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a defendant has acted unlawfullyid. (quotingTwombly 550 U.S. at 557).

Where a court dismisses for failure to setdaim pursuant to Rule 12(b)(6), it “should
grant leave to amend . . . unless it determinasthe pleading could npbssibly be cured by the
allegation of other facts.Cook, Perkiss & Liehe v. N. Cal. Collection SeBid1 F.2d 242, 247
(9th Cir. 1990).

2. Whether Plaintiff's Claims are Preempted under the FDCA
a) General Legal Standards Governing Preemption

Federal preemption doctrine has its roots in the Supremacy Clause of the U.S.
Constitution, which provides that the Constitution dhe laws of the United States “shall be the
supreme Law of the Land.Fid. Fed. Savings & Loan Ass’'n v. de la Cuedfz8 U.S. 141, 152
(1982); U.S. Const., art. VI, cl. 2. Whether fealéaw may be said to preempt state law is a
guestion of congressional inter@al. Fed. Sav. and Loan Ass'n v. Gue#@9 U.S. 272, 280
(1987). A court may find that Congress intendegreempt state law in tee different scenarios.
Bank of Am. v. City and County of San Francifi® F.3d 551, 558 (9th Cir. 2002). First,
Congress may expressly preempt state lav(citing Jones v. Rath Packing C&30 U.S. 519,
525 (1977)). Second, “preemption may be inferredmfiederal regulation ia particular field is
‘so pervasive as to make reasonable the inference that Congress left no room for the States
supplement it.”Id. (quotingRice v. Santa Fe Elevator Cor331 U.S. 218, 230 (1947)). Third,
federal law impliedly preempts state law whereestaiv actually conflicts with federal law such
that compliance with both is a phgal impossibility, or where theae law stands in the way of
the purposes and objectives of Congrdds(citing Florida Lime & Avocado Growers, Inc. v.
Paul, 373 U.S. 132, 142-43 (1963)jnes v. Davidowitz312 U.S. 52, 67 (1941)).

A court’s inquiry into federal preemptiondias “with the assumption that the historic
police powers of the States [are] not to be sugokrg by the Federal Act unless that was the cleg
and manifest purpose of CongressAltria Group, Inc. v. Good555 U.S. 70, 77 (2008) (quoting
Rice 331 U.S. at 230)kee also Medtronic, Inc. v. LaglB18 U.S. 470, 485 (1996) (“Congress
does not cavalierly pre-empt state+leauses of action”). This assumption applies with particu

force when Congress has legislated in a field usually occupied by the #tiitesGroup, 555
17
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U.S. at 543. On the other hand, it is not triggewdten the state regulates in an area “where the
has been a history of significant federal presentiited States v. Lock&29 U.S. 89, 108
(2000).

b) Legal Standards Governing Preemption under the FDCA

Section 337(a) of the FDCA provides, in part, as follows:

(a) Except as provided in subsectifly) of this section, all such
proceedings for the enforcement, tor restrain violations, of this
chapter shall be by and in the name of the United States. . . .

21 U.S.C. § 337(a). Subsection (b) creates an excebiat allows states taring certain types of
claims under the FDCA and is regqpplicable here. Courts hawveerpreted Section 337(a) “to
mean that no private right of action existsedress alleged violations of the FDCASUmmit
Technology, Inc. v. High-Line Medical Instruments Company, 922 F. Supp. 299, 305 (C.D.
Cal. 1996) (citingsile v. Optical Radiation Corp22 F.3d 540, 544 (3d Cirgert. denied513
U.S. 965 (1994) (citingpacific Trading Co. v. Wilson & Co., Incd47 F.2d 367, 370 (7th
Cir.1976) (“violations of the FDCA do nateate private rights of action'YJylan Laboratories,
Inc. v. Matkarj 7 F.3d 1130, 1139 (4th Cir.1998grt. denied510 U.S. 1197 (1994) (same);
Ginochio v. Surgikos, Inc864 F. Supp. 948, 956 (N.D.Cal.1994Jifg various courts that have
held that “there is no private cause of actiorvofation of the Food, Drug, and Cosmetic Act.”))
Rather, the right to enforce the provisionshe FDCA lies exclusively with the federal
government -- either the FDA or the Justice Departmieht.(citing Fender v. Medtronic, In¢
887 F. Supp. 1326, 1329 (E.D.Cal.1995)).

Courts have found that Section 337(a) not dualgs claims by private litigants to enforce
directly provisions of the FDCA but also claitiat, while styled as claims under state law or
other federal laws, are “effectivelyiag for a violation of the FDCA."In re Bayer Corp.701 F.
Supp. 2d 356, 369-70 (E.D.N.Y. 2010). Untlee Supreme Court’s decisionBuckman Co. v.
Plaintiffs’ Legal Comm 531 U.S. 341 (2001), such claims &und to conflict with the FDCA'’s
prohibition on private enforcement of its provisi@ml therefore, to be impliedly preempted.

In Buckmanthe plaintiffs claimed that they were ingal due to the use ofthopedic bone screws

that were approved for sale by the FDA as altedallegedly fraudulent statements to the FDA
18
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by the company that helped the manufacturéaiol=DA approval to market the screws. 531
U.S. at 1015. The plaintiffs asted state law tort claims seely damages based on the alleged
fraud on the FDA.Id. The Court began the analysis byingtthat “[p]olicing fraud against
federal agencies is hardly ‘a field whithe States have traditionally occupidglice v. Santa Fe
Elevator Corp, 331 U.S. 218, 230, 67 S.Ct. 1146, 91 L.Ed. 1447 (1947), such as to warrant a
presumption against finding federal pre-eimp of a state-law cause of actiorid. at 1017. The
Court went on to hold that in liglaff the fact that the relationghbetween a federal agency and
the entity it regulates is inheréntederal in character, the plaintiffs’ fraud claim conflicted with
the FDCA, stemming “from the fact that the fedetatutory scheme amply empowers the FDA {o
punish and deter fraud against the Administratand that this alority is used by the
Administration to achieve a somewhat detkchalance of statutory objectivedd.

Basedon Buckman courts have distinguished claittst are preempted by the FDCA

from those that survive as follows:

a state law claim only endures ifnitanages to incorporate, but not
depend entirely upon, an FDCA olation and is premised on
conduct that would give rise i@bility under tragional common
law principles. On the other hand,“defendant’s conduct is not of
this type,” i.e., would not exposeto liability but for the FDCA,
“then the plaintiff is effectivelysuing for a violation of the FDCA
(no matter how the plaintiff labelthe claim), and the plaintiff's
claim is thus impliedly preempted undguckman’

In re Bayer 701 F. Supp. 2d at 369 (quotingefaivre v. KV Pharm. CpoNo. 4:09CVv00588, 2010
WL 59125, at *3 (E.D.Mo. Jan. 5, 20108ee alsdMutual Pharmaceutical Co. v. Ilvax
Pharmaceuticals, Inc459 F.Supp.2d 925, 935 (C.D. Cal., 2J{060 long as courts are not
required to perform ‘authoritative interpretatiordatirect application of FDA regulations,’ then
the simple fact that a matter tdwgs upon an area dealt with by tRDA is not a bar to proceeding
with a claim under the Lanham Act”) (quotiSgimmit Technology v. High-Line Medical
Instruments Cg 933 F. Supp. 918, 933 (C.D.Cal.1996)).

Applying these principals, courts have fouhdt claims are not preempted by the FDCA
where those claims are “based on parallel stats that mirror the relevant sections of the

FDCA.” Khasin v. Hershey Cp2012 WL 5471153, at *4 (N.D. CaNov. 9, 2012). Thus,
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consumer fraud claims based on statements thatlagedlto be literally false, as a factual matte
have generally been found to be permissible under the FB€#&n Re: Epogen & Aranesp Off-
Label Marketing & Sales Practices Liti§90 F. Supp. 2d 1282, 1291 (C.D. Cal. 2008)( holding
that state consumer fraud claims based on thgatlon that statements made by the defendants
were literally false were not preempted by Hi2CA, even though the statements at issue were
made to promote off-label uses of a drug prodaodttherefore touched upon an area dealt with |
the FDA);Summit Technology, Inc. v. High-LiMedical Instruments Company, In622 F.
Supp. 299, 307 (C.D. Cal. 1996 5¢immit 1) (“Clearly under botiMylan andGrove Fresha
plaintiff may bring a Lanham Act caa of action for affirmatively mrepresenting facts, even if
the truth of those facts may be governed by FDA regulations”) (¢&noge Fresh Distributors,
Inc. v. The Flavor Fresh Foods, In@20 F. Supp. 714, 715 (N.D. 11989) (holding that FDCA
did not preempt Lanham Act claim based on allegetinat statement on label that orange juice
was 100% pure was false because the claim twnexdfactual determination that could be
resolved without reference to any FDA regulation) Biythn Laboratories|nc. v. Matkarj 7
F.3d 1130, 1139 (4th Cir. 1993) (holditigat Lanham Act claim based &ailure to disclose non-
FDA approval was barred becausdid not involve an affirmativenisrepresentation but allowing
Lanham Act claim based on allegation that stateisithat product veabioequivalent were
factually untrue)Summit Technology, Inc. v. Hidlme Medical Instruments, Co933 F. Supp.
918, 933 (C.D. Cal. 1996)Fummit II") ( noting that “false statements are actionable under the
Lanham Act, even if their truth may be geady within the purview of the FDA”);see also
Wyeth v. Levine55 U.S. 555, 574, 577-578 (2009) (holdihgt as to prescription drugs, the
FDCA creates a floor but not a ceiling for wiaugnlabels and noting #t “[i]f Congress thought
state-law suits posed an obstacle to its objestiit surely would have enacted an express
preemption provision at some point ohgy the FDCA'’s 70-year history”).
C) The Ninth Circuit’s Pom Decision

Defendants rely heavily upongiNinth Circuit’s decision iPom Wonderful LLC v. Coca-

Cola Company679 F.3d 1170 (9th Cir. 2012) in supportledir position that Plaintiff's claims

are preempted. In fact, as several distourts have noteid the wake oPom the holding in that
20
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case is based not upon preemption but ratherdoctrine of primary jurisdictiorSee Astiana v.
Hain Celestial Group, In¢--- F.Supp.2d ----, 2012 WL 5873585 (N.D.Cal., Nov. 19, 2012)
(“While defendants’ motion constru€®mas a case about preemptiargloser reading of the
case shows th&omis actually based on the idea of deference to the FDW®yv. Kraft Foods
Global, Inc, 2013 WL 685372 (N.D. Cal. Feb. 25, 2013) (f@adants rely primarily on the Ninth
Circuit['s] . . . decision irPom Wonderful LLC v. Coca-Cola €679 F.3d 1170 (9th Cir. 2012),
where the court of appeals dismissed federahbaan [A]ct claims implicitly on the basis of
primary jurisdiction of the FDA”).

In Pom the plaintiff (Pom) brought a Lanham Adaim against Coca-Cola, alleging that
Coca-Cola’s labeling, marketing and advertisingg®product “Pomegranate Blueberry” violated
the false advertising provision of the Lanham awtl also violated California’s unfair competitior
law (UCL) and False Advertising Law (FAL) becaukey misled consumers into believing that
the juice drink consisted primarily of blueberrydapomegranate juice when in fact, it consists
mainly of apple and grape j@s. 679 F.3d at 1173-74. The Nir@ircuit held that the FDCA
barred Pom’s Lanham Act claim based on both the naming and labeling of the priztuatt.

1176. With respect to the namirige court concluded that Cocal@'s name was authorized by

regulations that appeared to allsnanufacturers to name a beverage using the name of a flavgring

juice that is not predominantd. at 1176-77 (citing 21 C.F.R. 8§ 102.33(@)). To the extent that
the regulations were unclear, the court explaiitedould be inappropriate to rule on the claim
because it would require the court to “oridipanterpret ambiguous FDA regulations,” which
“would usurp the FDA's iterpretive authority.”ld. at 1176.

Similarly, the court found that Pom’s Lanhauat claim challenging the labeling of Coca-
Cola’s product on the basis tithe name of the product (“Pogranate Blueberry”) should not
appear more prominently on the label thanvtioeds “Flavored Blend of 5 Juices,” was barred
because a ruling by the court on that claim tleneadl to undercut the FDA's “expert judgments
and authority.”ld. at 1177. The court reasoned thatRBEECA and its implementing regulations
have extensively regulated the labeling of food laenkerages, identifying “the words that may or

may not be included on labeling” and “speciflgjrhow prominently and conspicuously those
21
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words and statements must appedd.”at 1177 (citing 21 U.S.C. § 343(f), (i); 21 C.F.R. 8
102.33(c), (d)). Thus, the court held, “Congresstard=-DA have . . . considered and spoken to
what content a label must bear, and the relative sizehich the label must bear it, so as not to
deceive.”ld. The court noted further that “[i]f tHeDA believes that more should be done to
prevent deception, or that Coca-Coli@bkel misleads consumers, it can add”

Finally, as to the state law claims assemedomunder the UCL and FAL, the court of
appeals vacated the district court’s finding, on summary judgment, that the plaintiffs lacked
standing to assert those claims because theg catldemonstrate that they would be entitled to
restitution from the plaintiff.ld. at 1174, 1178. Citing the California Supreme Court’s decision
in Kwikset Corp. v. Superior Couy1 Cal. 4th 310) (2011) ar@@layworth v. Pfizer, In¢49 Cal.
4th 758 (2010), which were decided after therigistourt entered judgment and indicate that
standing under the UCL and FAL does not depameligibility for restitution, the Ninth Circuit
vacated the dismissal of thedwlaims and remanded tcethistrict court for further
consideration on the gston of standingld at 1179. The court ofppeals noted that if the
district court found thaPom had statutory stdimg, it might need to address the question of
whether Pom'’s state law claim&re expressly preemptedd. However, it did not reach the
guestion of whether the FDCAgempted the state law claims.

The undersigned agrees with the courtdshianaandlvie that thePomdecision was
based on the doctrine of primary jurisdiction Hieh allows the court, ‘under appropriate
circumstances, [to] determine that the initial decisionmaking respotysghibuld be performed
by the relevant agency rather than the coursstiang 2012 WL 5873585, at *2 (quotirfyntek
Semiconductor Co., Ltd. v. Microchip Technology,,I8067 F.3d 775, 780 (9th Cir. 2002)). The
doctrine of primary jurisdiction applies when ther&(l§ the need to resolve an issue that (2) ha
been placed by Congress within the jurisdictof an administrative body having regulatory
authority (3) pursuant to a sté¢ that subjects an industvy activity to a comprehensive
regulatory authority that (4) requirespertise or uniformity in administrationSyntek 307 F.3d
at 781-782;see also Clark v. Time Warner Capd23 F.3d 1110, 1114 (9th Cir. 2008) (“The

primary jurisdiction doctrine allows courts to sgapceedings or to dismiss a complaint without
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prejudice pending the resdilon of an issue within the special competence of an administrative
agency”).

In Astiang the plaintiff brought statlaw claims under the UCL, FAL and CLRA assertin
that statements on the defendants’ cosmetic ptedhat the products we “all natural,” “pure
natural,” and “pure, natural, and organic”reéalse and misleading court. 2012 WL 5873585, 3
* 2-3. Relying onrPomandSyntekthe court held that the doctriné primary jurisdiction applied,

reasoning as follows:

In the absence of any FDA rules agulations (or even informal
policy statements) regarding these of the word “natural” on
cosmetics labels, the court declines to make any independent
determination of whether defendantse of “natural” was false or
misleading. Doing so would ‘riskindercutting the FDA's expert
judgments and authority.’

Id. at *3 (citingPom,679 F.3d at 1177). In contrast,line, the court concluded that the primary
jurisdiction doctrine did naapply to the plaintiff'sclaims as to most of the allegedly misleading
statements on the defendants’ products becausedstanajority of plaintiff's UCL, FAL and
CLRA claims . . . are predicated on Californiaetaiv violations that mirror or are identical to
FDA provisions which require no original integpation by this court.” 2013 WL 685372, at *7
(N.D. Cal. Feb. 25, 2013). The court did, howedgsmiss the plaintiff's claims based on
statements relating to serving sizes of the defeistenints, finding thathe FDA was “currently

in the process of amending its serving size r@&gris with respect temall breath mints.’ld. In
particular, the court pointed out that the FDAl lpgioposed a new regulation in 1997, that it hear|
notice and comments on the regulation in 2008,ia February 2012 included the proposed rule
on its regulatory agenda for the yeald. Therefore, as to that statent, the court found that the
plaintiff's claims would usurp the FDA'’s expesg and that the claims were barred under the

doctrine of primary jurisdictionld.?

® Following oral argument, Defendants requeséeste to submit supplemental authority, namely
the district court’s decision iRomon remand.SeeDocket No. 37 (citind?°om Wonderful v. Coca
Cola, 213 U.S. Dist. LEXIS 33501 (C.D. Cal. Feb. 13, 2013). Plaintiff opposed the request o
ground that that decision is not redt to the issues before thewtt. The Court has considered
the district court’s decision andhfis that it is not on point. In gecular, the district court found
that the state law UCL and FAL claims werpeessly preempted by an FDCA provision (enacte
as part of the Nutrition Labeling and Education Act of 1988j relates to food labeling,
providing that States amprohibited from imposing requiremefits the labeling of certain types
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d) Application
(2) Preemption

Although Defendants contend that Plaintiff'atstlaw claims are subject to both express
and implied preemption, they have identified retwgiory or regulatory pwision that expressly
preempts Plaintiff's claims. Thus, only implipceemption is at issue here. Based on the
authority discussed above, the Court d¢odes that doctrine s does not apply.

Although Section 337(a) of tHeDCA prohibits private enfeement actions, Plaintiff's
claims are not based on the FDCA but rather based on parallel stdsavs that mirror the
relevant sections of the FDCA. They do not isgjthe Court to interpteny provision of the
FDCA or regulation promulgated thereunder. Indeed, the onlyfispegulations that are cited
by Defendants, the Tentative Final Monograph, weneer adopted and hawvely the legal status
of a proposed ruleSee RJN 2, Ex. 2 at 31402 (“The [FDi&]issuing a notice of proposed
rulemaking in the form of an amended tentafimal monograph that wdd establish conditions
under which over-the-counter (OTC) topical lealare antiseptic drugroducts are generally
recognized as safe and effective and not misbrand8t403 (“[t]he legal status of each tentative
final monograph . . . is that of a proposed ruleRather, Plaintiff's clans only require the court
to make a factual determination as to whethe statements on the labels of Defendants
Sanitizing Products are false. As the decisionsiar alia, Grove FreshMylan, Summit bnd
Summit llhave made clear, such claims do not gige to implied preemption. Therefore, the
Court rejects Defendants’ assertion thatmitis claims are preempted under the FDCA.

(2) Primary Jurisdiction Doctrine

Defendants rely heavily upon tRemdecision. The Court finds, however, that the
doctrine of primary jurisdiction that is thoasis for that decision does not apply here.

Pom Astianaandlvie teach that where a claim is within the purview of the FDA'’s
regulatory authority and the determination requires the experttee 6DA, the court should not

decide the question before the FDA has hadpgoxunity to address itin this case, it is

of food that are not identical toghlequirements imposed under the FDCGee21 U.S.C. § 343-
1. There is no such provision at issue in this case.
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undisputed that the FDA has the authority to laguthe labeling and testing of hand sanitizers
and antimicrobial products. It &so undisputed that the Tathve Final Monograph, which set
forth specific proposed regulations in this akgas never enacted. Whether the FDA has plans
engage in further efforts to adapgulations in this area has neem addressed by the parties.
Even assuming it does, however, the Court believes th&oimdolding does not extend to state
law consumer protection claims that are basethe allegation thatatements made by the
defendants are factually incorrect, at least whesdyere, there are no regulations suggesting th¢
FDA has adopted a contrary position. Such cladmsot turn on determinations that require the
expertise of the FDA as to what renders a statéemesteading as incorrect factual statements ar
by definition, false and misleading. Funthié the Court were to apply tHetomholding to cases
involving claims based on allegatiothet the statements at issue &actually incorrect, it would
run afoul of the many decisiotisat have permitted state lamd Lanham Act claims where the
statements at issue were allege be factuallyncorrect.

The Court concludes that the daténation of whether the statements at issue in this cas
are false and misleading because they are fagtualbrrect does not risk usurping the expertise
of the FDA and therefore, that t®urt may address Plaintiff's claims.

3. Rule 8 Requirements

Defendants assert that Pléff allegations do not satigfthe pleading requirements of
Rule 8 of the Federal Rudef Civil Procedure unddell Atlantic Corp. v. Twombjyp50 U.S.

544 (2007) and\shcroft v. Igbal556 U.S. 662 (2009) because nothin the statements that are
at issue suggests that Defiants’ products kill 99.99% agferms in thirty seconddd. at 2-3, 12-
14. Their argument has no merélthough Plaintiff has alleged spéc facts abouthe testing of
Defendants’ products conducted by mdlparty, including the resultsf testing that measured the
percentage of germs killed in 30 seconds, her claims do not depend on that time frame. Nor
the Court find that the decision Rosen v. Unilever United States, (2010 WL 4807100
(N.D.Cal., May 3, 2010) is on point. In that catbe court found that the ghtiff's claims were
based on what the court found to be an illodgocamise about the nature of product and the

allegedly misleading representations. Here,ridationship between the statements and the
25
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products is straightforward: eéhstatements claimed a certain level of efficacy whereas the
products did not actually perform to that levekfficacy. Therefore, the Court rejects Defendant]
contention that Plaintiff's claims should be dismissed on that basis.

4. Allegations Regarding Materiality

Defendants contend the allegations in th€€Fh not support a plauséinference that the
alleged misrepresentations would be material to a reasonable consuméourhfinds that this
guestion is not suitable for determination on a motion to dismiss.

Plaintiff's claims under the UCL, FAaBnd CLRA are governed by the “reasonable
consumer” test, which requires that a plaintiff demonstrate that ererobthe public are likely to
be deceived Williams v. Gerber Products G52 F.3d 934, 938 {oCir. 2008) (citations
omitted). While a district court should granhation to dismiss if the plaintiff has not pled
“enough facts to state a claim to rélieat is plausible on its faceBell Atlantic Corp. v.

Twombly 550 U.S. 544 (2007), California courts hageagnized that whetha business practice
is deceptive will usually be a quiest of fact not appropriate fatecision at the pleading stage of
the caseld. (citations omitted).

Here, Plaintiff alleges that shrelied on the statements on the label, FAC § 17, and that
would not have purchased Defendants’ SamigizZ’roducts had she known that the statements
were false. FAC | 45. Given ththe purpose of Defendants’ Sariitig Products is to kill germs
and the statements allegedly overstate the eftsudiss of the products achieving that objective,
these allegations are at least plausiblethacefore satisfy thpleading standards ¢dbal and
Twombly

Defendants’ reliance ddioux Honeyn support of a contrary resudt misplaced. In that

she

case, the court dismissed the plaintiff's claims under the UCL, FAL and CLRA on the basis that

the allegations did not give rise a plausible inference thatthabeling at issue was misleading
where the alleged misrepresentation was theatabel identified the product as honey without
indicating that all pdén had been removdbm the product.See Ross v. Sioux Honey Assoc
2013 U.S. Dist. LEXIS 6181, *49 (N.D. Cal. Janua#d; 2013). Because the complaint in that

case contained only “threadbare” allegations thatpresence or absence of pollen plays a
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substantial part in the reasonable consunutssion to purchase hondle court found that the
claim was not plausible. lthis case, in contrast &ioux Honeythe statements at issue are
directed at what is undisputedlye primary purpose of the produetsissue, namely, to kill
germs, giving rise to a plausible inferencatth reasonable consumer would consider them
material. Therefore, the court’s determinatibat materiality was not sufficiently alleged in
Sioux Honeyloes not apply to the facts here.

5. Allegations Regarding Reliance

Defendants argue that Plaintiff's state laairis fail because Plaintiff has not adequately
alleged facts showing that eithtte named plaintiff or the classembers have standing to bring
these claims. In particular, Badants argue that Phiff has not alleged facts showing actual
reliance on the alleged misrepresentations bydmeed plaintiff because her allegations amoun
to a claim that Defendants failed to substantia¢eallegedly misleading statement, a claim that
only the federal government can assert under the ED&Ato the clas€)efendants contend that
the claims fail to the extent the class includesimers who may not have seen the statements g
were not deceived by them. The Court rejects both arguments.

First, as to the named PlafhtDefendants have mischaradisd Plaintiff's allegations.
Defendants point to the allegatitvat “[h]ad Plaintiff known thathere was insufficient evidence
to support these claims, she would not havelmsed the product.” FAC T 19. However,
elsewhere in the FAC, Plaintifilleges that “[h]ad Plaintifand the Class members known that
Defendants’ assertion was untrue, Plaintifflahe Class members would not have purchased
Defendants’ Sanitizing Products.” FAC  45. Thus, Plaintiff's claimbased not on failure to
substantiate but rather on thkegation that she purchasegdraduct that did not do what it
claimed to do, for which she would not have been willing to pay had she known that the state
was untrue. This allegation is sufficientastablish economic injury, and thus standing, on
Plaintiff's UCL, FAL, CLRA and warranty claimsSee Kwikset Corp. v. Superior Cqusf. Cal.
4™ 310, 322 (2011) (“For each consumer who relies on the truth and accuracy of a label and
deceived by misrepresentations into making r@lpase, the economic harm is the same: the

consumer has purchased a product that he quablenore for than he or she otherwise might
27
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have been willing to pay if the pduct had been lalszl accurately”)jn re Tobacco Il Case<l6
Cal. 4" 298, 326-328 (2009).

The Court does not find thBbysen v. Walgreen C&2012 WL 2953069 (N.D. Cal. July
19 2012), cited by Defendants, stafmisa contrary result. 1Boysenthe court found that the
plaintiffs did not have standirtg assert UCL and FAL claims $&d on the allegation that juice
drinks that were labeled as “Heart Hegltactually contained lead and arsenid. at *2. The
plaintiffs did not allegehat they were actually harmed bethroduct but rather that they would
not have purchased the product had tkeywn it contained lead and arsenid. The court found
that because the plaintiffs had not alleged tih@fproduct was unfit for its intended use, they had
not demonstrated standing under the UCL or FAdL.at *6. It distinguished, however, cases in
which the alleged misrepresentation caused a gfampurchase a produithat did not perform
as well as representettl. As that is the basisf®laintiff’'s claims hereBoysendoes not apply.
Therefore, the Court rejects Dafants’ assertion that Plaintgfclaims should be dismissed for
failure to adequately plead reliance as to the named Plaintiff.

Second, the Court rejects Deflants’ assertion that theo@t should dismiss Plaintiff's
claims based on a lack of standing on the path®tlass. Defendants rely upon the decision in
Sanders v. Applinc., 672 F. Supp. 2d 978 (N.D. Cal. 20090 that case, however, the court
simply found that the issue was “plain enough fittv pleadings” to strike the plaintiff's class

allegations on the basis that in light of the lorakass definition, individal questions of reliance

would predominate, thus precing class certifigtion under Rule 23. 672 F.Supp.2d at 990-991.

The court did not characterized its holding asngaine based on standing on the part of the clag
members; indeed, doing so would have beeansistent with the well-established rule that
standing in a class action is determimath reference to named plaintiffs onlfaee Lewis v.
Casey518 U.S. 343, 395 (1996)5tearns v. Ticketmaster Corp55 F.3d 1013, 1021 {<Cir.
2011). The Court here does not find the issueanitshg to be sufficientlglear at this stage of
the case to warrant dismissing the class claims as to the class members.

6. Application of California Law to Nationwide Class

Defendants ask the Court to hold that a natioawidss cannot be certified as to Plaintiff’
28
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state law claims, citinlylazza v. American Honda Motor Co., In666 F.3d 581 (8Cir. 2012)
for the proposition that nationwedclasses do not have standingssert California consumer
protection statutesMazza however, did not establish sualbright-line rule but rather,
determined on the basis of a degdichoice-of-law analysis, at thiass certification stage of the
case, that ithat caseCalifornia law should not be apgdl to non-California residentsd. at 594
(“Under the facts and circumstances of thisecage hold that each class member’s consumer
protection claim should be governed by the conswpraection laws of the jurisdiction in which
the transaction took place”). Suah inquiry is most@propriate at the clag®rtification stage of
the case, after the parties have engaged inwvisg. The Court finds the choice of law question
raised by Defendants to be premature and therefeclines Defendantsivitation to engage in
such an analysis at this early stage of the case.
7. Rule 9(b) Pleading Requirements

Fraud claims and claims thedund in fraud are requiredrnteet the pleading requirements
of Rule 9(b) of the FederRules of Civil Proceduré.Kearns v. Ford Motor C9567 F.3d 1120,
1125 (9th Cir. 2009) (holding that while fraudnist a necessary element of CLRA and UCL
claims, heightened pleading requirems of Rule 9(b) applied those claims where the plaintiff
alleged a uniform course of fraudulent condudahasbasis for those claims). Here, Defendants
contend that all of Plaintiff's eims sound in fraud and Plaintiff dorot disagree. Therefore, the
Court must determine whether Plaintiff has metrdggiirements of Rule B) as to all of her
claims. The Court finds that Plaintiff has adequately pleaded the circumstances of the allege
fraudulent conduct under Rule 9(b).

In Vess v. Ciba-Geigy Corpthe Ninth Circuit explainethat the heightened pleading

* Rule 9(b) provides as follows:

In alleging fraud or mistake, a pannust state with particularity the
circumstances constituting fraudr mistake. Malice, intent,
knowledge, and other conditions @fperson's mind may be alleged
generally.

Fed. R. Civ. P. 9(b).
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requirement under Rule 9(b) “demands that, wenesrments of fraud are made, the circumstanc
constituting the alleged fraud be specific enoughive defendants notice of the particular
misconduct . . . so that they can defend agaimsthiarge and not justgiethat they have done
anything wrong.” 317 F.3d at 1106. Thus, “[ajwents of fraud must be accompanied by the
who, what, when, where, and how of the misconduct charddd(titation and quotation
omitted). Plaintiff has met this standard by idfging specific productsrad statements at issue,
as well as when and where she purchased one of Defendants’ products. These allegations i
sufficient to provide Defendants withe notice required under Rule 9¢b).

8. Magnusson-Moss Claim

To the extent the Court concludes thatmliHi has adequately pleaded her state law
claims, Defendants’ challenge to Pl#irs Magnusson-Moss claim also fails.

B. The Motion to Strike

1. Legal Standard under Rule 12(f)

Under Rule 12(f) of the Federal Rules o¥iCProcedure, the court may strike from any
pleading “any insufficient defeeor any redundant, immaterial, impertinent or scandalous
matter.” Motions to strike are generally disfaaer 5C Charles Alan Wright & Arthur R. Miller,
Federal Practice and Procedure 8a.83d ed. 2004). “The function af12(f) motion to strike is
to avoid the expenditure of time and money thast arise from litigating spurious issues by
dispensing with those issupsgor to trial . . .” Whittlestone, Inc. v. Handi-Craft C®%18 F.3d
970, 973 (9th Cir. 2010) (internal quatats omitted; citations omitted).

In Whittlestonethe Ninth Circuit reviewed a districourt decision striking a plaintiff's
claim for lost profits and consequential damagesfptaintiff's complaint pusuant to Rule 12(f).
Whittlestone618 F.3d at 973. The Ninth Circuit conclddbat the claim for lost profits and
consequential damages was not properly the subliectmotion to strike because the claim was

not (1) an insufficient defens€) redundant; (3) immaterial; (4) pertinent; or (5) scandalous.

® The Court notes that Defendants also asserPiaiitiff's allegations as to knowledge fail to
meet the pleading requirements of Rule 9(dhwever, Rule 9(bgxpressly provides that
knowledge “may be alleged generally.” Theref the Court rejecBefendants’ position.
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Id. at 973-974. The court went tmreject the defendant’s argent that the claim should be
stricken from the complaint ggecluded as a matter of lawd. at 974. The Ninth Circuit
explained that an attempt to dismiss a portiothefplaintiff's complaint is better suited to a
12(b)(6) motion.Id. It reasoned that if RulE2(f) were allowed to be used to dismiss some or &
of a pleading, it would create redwamties with Rule 12(b)(6)ld. Therefore, the Ninth Circuit
held that Rule 12(f) does not authorize distcmtrts to strike claims for damages on the ground
that such claims are precluded as a matter of ldwat 974-975.
2. Class Allegations

Defendants seek to strike Riaff’s class allegations on thrgrounds that: 1) the Court may
not constitutionally apply California comsier protection law to non-residents uniitrzza and
2) the class definition includesdividuals who do not have standibecause they did not see or
were not deceived by the alleggdhisleading statements, thusmwemting dismissal of the class
allegations undeBanders The Court has addressed these megus in the context of the Motion
to Dismiss and found that they are prematureerdtore, the Court deni€&efendants’ Motion to
Strike as to the class allegations.

3. Punitive Damages

As discussed above, a motion to strike isanptoper vehicle for seeking dismissal of a
claim for damages und#vhittlestone.Although Defendants seek to distinguisthittlestoneon
the basis that the challenge here is based on Fftaifdilure to allege spefic facts -- rather than
the argument that punitive damages are barred as a matter of lawyhitiestone- Defendants
do not cite any authority supporting the proposition that failuseipport a claim for damages
with specific facts falls within the ambit of Rul2(f), which allows the Court to strike material
that is “redundant, immaterial, impertinentsmandalous.” Further, Defendants’ reliance on
Wilkerson v. Butler229 F.R.D. 166 (E.D. Cal. 2005), in which the court granted a motion to
strike the plaintiff’'s request for punitive damages on the basis that punitive damages were n
recoverable as a matter of law, is mésq@d because that case was decided béfbitlestoneand
was effectively overruled by that case. Acaogtly, the Court denies Defendants’ Motion to

Strike as to Plaintiff’'s request for punitive damages.
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4. CLRA Allegations
Defendants ask the Court to strike thegdlson in support of Rintiffs CLRA claim
requesting damages on the bas# Plaintiff failed to give th required notice under California
Civil Code Section 1782. Plaifftdoes not dispute that her damages claim under the CLRA is
subject to striking, but she asks that she be pkaito amend her complaint to add such a claim

following compliance with Civil Code Section 1782. Thus, the question before the Court is

whether or not Plaintiff should be permitted to amend her complaint to seek damages under the

CLRA once the CLRA'’s notice requirement is sAéid. The Court concludes that she should.

“The CLRA makes unlawful, in [Californialivil Code section 1770, subdivision (a), . . .

various ‘unfair methods of competition and unfaideceptive acts or practices undertaken by apy

person in a transaction intendedésult or which results in the salelease of goods or services

to any consumer.””Meyer v. Sprint Spectrum L,RI5 Cal.4th 634, 639 (2009). A consumer whp

suffers damage as a result of an act or practeclared unlawful ithe CLRA may seek to
recover actual damages, punitive damages, onative relief. Cal. Civ. Code, Section 1780.
Further, Section 1781 provides that “[a]ny comer entitled to bring an action under Section
1780 may, if the unlawful method, act, or practice baused damage to other consumers similar
situated, bring an action on behalf of himselfl anch other consumers to recover damages or
obtain other relief as prowd for in Section 1780.”

The CLRA limits damages claims, howevey,imposing a prefiling nicce requirement.
In particular, it provides that tlhirty days or more prior to the commencement of an action for
damages pursuant to this title, the consumall sh. 1) Notify the person alleged to have
employed or committed methods, acts, or pcastideclared unlawful by Section 1770 of the
particular alleged violations of Section 1770jda2) Demand that the person correct, repair,
replace, or otherwise rectify tlgpods or services alleged toiheviolation of Section 1770.”
Cal. Civ. Code Section 1782(a$ection 1782(b) further providesati[e]xcept as provided in
subdivision (c), no action for damages may be maintained under SEC80nf an appropriate
correction, repair, replacement,aiher remedy is given, or agreedd® given within a reasonable

time, to the consumer within 30 days after recefgghe notice.” Subsection c, in turn, bars class
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action damages claims under the CLRA wheeedfendant makes a showing that the following

exist:

(1) All consumers similarly situatl have been identified, or a
reasonable effort to identify such other consumers has been made.
(2) All consumers so identified have been notified that upon their
request the person shall make thepropriate correction, repair,
replacement, or other reaheof the goods and services.

(3) The correction, repair, replment, or other remedy requested
by the consumers has been, or, in a reasonable time, shall be, given.

(4) The person has ceased frong&ging, or if immediate cessation

is impossible or unreasonably expensive under the circumstances,
the person will, within a reasonabtime, cease to engage, in the
methods, act, or practices.

Cal. Civ. Code Section 1782(c). The noticguieement does not apply to claims for injunctive
relief under the CLRA. Cal. Civ. Code Sectibr82(d). Where a party asserts a claim for
injunctive relief under th CLRA, the complaint may be amended to add a claim for damages
“[n]ot less than 30 days aftdre commencement of an actiom figjunctive relief, and after
compliance with subdivision (a).Id.

The notice requirement under the CLRA is juotsdictional, but compliance with it is
necessary to state a clai@utboard Marine Corp. v. Superior Coui2 Cal. App. 3d 30, 40-41
(1975)). Courts have differed on the questbwhether a plaintifivhose CLRA claim for
damages is dismissed for failure to give tbguired notice may subsequently amend to add a
claim for damages once it has been demonstthtggroper notice has been given and the
requisite thirty days has pasSee Cattie v. Wal-Mart Stores, In604 F. Supp. 2d 939 (S.D.
Cal.2007) (CLRA claim dismissedlith prejudice on basis that ®A notice requirements must
be strictly applied);Laster v. T-Mobile USA, Inc407 F.Supp.2d 1181 (S.D. Cal., 2005) (same)
Von Grabe v. SprinB12 F.Supp.2d 1285 (S.D. Cal. 2003) (sanB)t seeDeitz v. Comcast
Corp, 2006 WL 3782902 (N.D. Cal., Dec. 21, 2006) (o) that where claim for damages undg
CLRA was subject to dismissal dteefailure to comply with niice requirement, plaintiff could
amend to add damages claim under CLRA afteficiency had been cured, reasoning that
dismissal of damages claim with prejudice wdodda “draconian sanctid and noting, “[g]iven
that the legislature specificalbpontemplated that an action seekinjunctions can be amended to

include a damages claim after thetthdays have run, the goal of the legislature would best be
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saved by allaving amendhent in thecircumstanes of this cae.”); Keilholtz v. Supeor
Fireplace Ca 2009 WL 89076 (N.DQ Cal., Mar.30, 2009) {inding reasning of Dietz persuasig
ard holding that CLRA damages clan that was gbject to disnissal coull be assertednce notice
requirement ves satisfied) Wehlage vEmpire Halthcare Irc., 2012 WL380364 (ND. Cal., Feb
6,2012) (sam). In Wehlaye, the cour found thathe reasomg of Dietzwas consistat with a
Cdifornia apellate caseMorgan v. A’ & T Wirdess Servsinc, 177 Ca App. 4th1235, 1261-
1262 (2009). This Court fnds Judgeanilken'’s discussion of his questiorin Wehlageo be
persuasive adtherefore oncludes tht Plaintiff should be pemitted to anend her coplaint to
assert a claimfor damagesvhen she &s satisfiedhe CLRA’snotice requement.
IV. CONCLUSION

For thereasons stad above,lte Motion b Dismiss isDENIED. The Motion b Strike is
GRANTED asto the reqest for damaes on Plaitiff's CLRA claim, whth is dismised without
pregjudice. It salso grante as to allegtions seekig non-restiutionary damages on Rintiff's
UCL and FALclaims pursant to Platiff's stipulation. In al other respets it is DENIED. When
Plaintiff has stisfied CLRA’s notice equirementshe may rquest pernssion to redege a CLR
damages clan.

IT 1S SO ORDERED.

Dated: April 16, 2013
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