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1. PURPOSES AND LIMITATIONS

Disclosure and discovery activity in thastion are likely tanvolve production of
confidential, proprietary, gorivate information for whiclspecial protection from public
disclosure and from use for any purpose other gnasecuting this litigation may be warrantg
Accordingly, the parties herelsyipulate to and petition theourt to enter the following
Stipulated Protective Order. The parties ackndg#ethat this Order does not confer blanket
protections on all disclosures @sponses to discovery and ttia protection it affords from
public disclosure and use extends only to thédidhinformation or items that are entitled to
confidential treatment under the applicable legal princigles.parties further acknowledge, §
set forth in Section 14.3, below aththis Stipulated Protective Ord#goes not entitle them to fil
confidential information under a& Civil Local Rule 79-5 an&eneral Order 62 set forth the
procedures that must be followed and thadaads that will be applied when a party seeks
permission from the court to file material under seal.

2. DEFINITIONS

2.1 Challenging Party: a Party or Nonryahat challengethe designation of

information or items under this Order.

2.2 Counsel (without qualifier): Outside Coehef Record and House Counsel (a$

well as their support staff).

2.3 Designating Party: a Party Mon-Party that designategormation or items that

it produces in disclosures or in respantediscovery as “HIGHLY CONFIDENTIAL
TECHNICAL — ATTORNEYS’ EYES ONLY”or “HIGHLY CONFIDENTIAL NON-
TECHNICAL — ATTORNEYS’ EYES ONLY”or “HIGHLY CONFIDENTIAL SOURCE
CODE — ATTORNEYS’ EYES ONLY™.

2.4 Designated House Counsel: no more thaa (1) House Counsel per party whg

seeks access to “HIGHLY CONFIDENTIALECHNICAL — ATTORNEYS’' EYES ONLY,”
“‘HIGHLY CONFIDENTIAL NON-TECHNICAL — ATTORNEYS’' EYES ONLY” or
“HIGHLY CONFIDENTIAL SOURCE CODE — ATORNEYS’ EYES ONLY” information in

this matter and to whom disclore is reasonably necessaryttas litigation, provided that
-1-
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Designated House Counsel (1) has no involvenmecbmpetitive decision-making for a Party
a Party’s corporate affiliate @arent entity, as defined .S Seel Corp. v. U.S, 730 F.2d
1465, 1468 n.3 (Fed. Cir. 1984); (2) is not involuegatent prosecution and does not active
manage patent prosecution reigtto electrochromic glass@ methods for manufacturing the
same in accordance with Section 8 of this &tte Order; (3) has signed the “Acknowledgni
and Agreement to Be Bound” (Exliitil®); and (4) as to whom the geedures set forth in Secti
7.5 have otherwise been followed.

2.5 Specially Designated House Counselmare than one (1) House Counsel pe

party who seeks access solely toGHHLY CONFIDENTIAL NON-TECHNICAL —
ATTORNEYS’ EYES ONLY” information in thignatter and to whom dikxsure is reasonably
necessary for this litigation, provided ttgpecially Designated House Counsel (1) has no
involvement in competitive decision-making for atiyar a Party’s corporate affiliate or pare
entity, as defined i).S. Seel Corp. v. U.S, 730 F.2d 1465, 1468 n.3 (Fed. Cir. 1984); (2) hg
signed the “Acknowledgment and Agreement toB®end” (Exhibit A); and3) as to whom theg
procedures set forth in Section 7.5 have otherwise been followed.

2.6 Disclosure or DiscoveiMaterial: all items or information, regardless of the

medium or manner in which it is generated, estipior maintained (including, among other thip
testimony, transcripts, and tangglthings), that are producedgenerated in disclosures or
responses to discovery in this matter.

2.7  Expert: a person with spel@ad knowledge or experiea in a matter pertinent
the litigation who (a) has been retad by a Party or its counselderve as an expert witness
as a consultant in this action, {g)not a past or current officatirector, or employee of a Party
or of a Party’s competitor, and (c) at the tioigetention, is not anticipated to become an

officer, director, or employee af Party or of a Party’s comjet. Nothing in this order

or

Yy

ent

1S

ngs,

o

=

purports to change the requirements for offgiiestimony under Fed. R. Evid. 703, or to defi
the term “expert” for purposes other than thosdresked in this Proteea Order. Support staf]
working at the direction of suaxperts or consultants whersadbosure is reasonably necessa

in order for such experts or consultants to @enfthe duties for which they have been retaing
-2-
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may have access to Protected Material.

2.8 ‘HIGHLY CONFIDENTIAL TECHNICAL — ATTORNEYS’ EYES ONLY”

Information or Items: sensitive confidential teataliinformation or tangible things (regardles

of how it is generated, stored maintained) that qualify for ptection under Federal Rule of
Civil Procedure 26(c) that disdes technical information or tegical descriptions regarding th
Parties’ products, methods or processes, théodisie of which to another Party or Non-Party
would create a substantial risk of serious h#rat could not be avoided by less restrictive
means. Technical documentation and embodiments of the parties’ products and method
including, but not limited to, product samples,|lspheesumptively fall within this category of
protection.

29 “HIGHLY CONFIDENTIAL NON-TECHNICAL — ATTORNEYS' EYES

ONLY” Information or Items: sensitive confidentiaformation or tangible things (regardless

how it is generated, stored or maintained) thatityufor protection under Federal Rule of Civ
Procedure 26(c) that discloses information, thelaksee of which to another Party or Non-Pa
would create a substantial risk of serious h#rat could not be avoided by less restrictive
means. Financial information, marketingoinmation, sales data, licensing and other
agreements, and email correspondence of a nbimitad nature shall pramptively fall within
this category of protection.

210 “HIGHLY CONFIDENTIAL SOURCECODE — ATTORNEYS' EYES ONLY”

Information or Items: extremely sensitive comdndial information or tangible items represent

computer code and associated comments andaoewhisstories that definer otherwise describg
in detail the algorithms or struceupf software designs, the disclosure of which to another H
or Non-Party would create a stdostial risk of seus harm that could not be avoided by lesq
restrictive means.

2.11 House Counsel: attorneyhavare employees of a Badr a Party’s corporate

affiliate or parent entity or who are an indepeartd®ntractor of a Party or a Party’s corporate

affiliate or parent entity who provides legalvice on an exclusive basis to that Party. House)

Counsel does not include Outside Counsdt@etord or any other outside counsel.
-3-
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2.12 Non-Party: any natural person, partngrsbtorporation, associah, or other legg

entity not named as a Party to this action.

2.13 Outside Counsel of Record: attorneymware not employees of a party to this
action but are retained to represent or advisarty to this action ankdave appeared in this
action on behalf of that party or are affiliatedwa law firm which has appeared on behalf o}
that party, and paralegal and legal support stafking at the direction of such attorneys.

2.14 Party: any party to thestion, including all of its fficers, directors, employees,

consultants, retained experts, and Out§ldansel of Record (arttieir support staffs).

2.15 Producing Party: a Party or Non-Party that produces Disclosure or Discove
Material in this action.

2.16 Professional Vendors: persons or entttias provide litigation support services

(e.g., photocopying, videotaping, ted&ting, preparing exhibitsr demonstrations, and
organizing, storing, or retrievingata in any form or medium; jury consulting, mock trial
coordination) and their emmyees and subcontractors.

2.17 Protected Material: any Dissure or Discovery Mataal that is designated as

“‘HIGHLY CONFIDENTIAL TECHNICAL — ATTORNEYS’ EYES ONLY,” “HIGHLY
CONFIDENTIAL NON-TECHNICAL — ATTORNEYS’ EYES ONLY,” or “HIGHLY
CONFIDENTIAL SOURCE CODE- ATTORNEYS’ EYES ONLY.”

2.18 Receiving Party: a Party that receivescldisure or Discovery Material from a

Producing Party.
3. SCOPE
The protections conferred byigiStipulation and Order covaot only Protected Materi
(as defined above), but also (a) any informatiopied or extracted frofrotected Material; (b
all copies, excerpts, summaries,compilations of Protectédaterial; and (c) any testimony,
conversations, or presentationsRarties or their Counsel thatght reveal Protected Material
However, the protections conferred by tBigpulation and Order do not cover the
following information: (a) any information thatiis the public domain at éhtime of disclosure

to a Receiving Party or becomes part of the ipuddmain after its disclosure to a Receiving
-4-
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Party as a result of publicatiomt involving a violation of thi©rder, including becoming part
of the public record through ttiar otherwise; and (b) any information known to the Receivi
Party prior to the disclosure or obtained by thediang Party after the disclosure from a sou
who obtained the information lawfully amchder no obligation ofanfidentiality to the
Designating Party.
4, DURATION

Even after final disposition of this litigatn, the confidentiality digations imposed by
this Order shall remain in effect until a Desiting Party agrees othervisn writing or a court
order otherwise directs. Final disposition shall be deemed tebatér of (a) dismissal of all
claims and defenses in this action, with ohwiit prejudice; and (b) fihgudgment herein after
the completion and exhaustionaif appeals, rehearings, remantlsls, or reviews of this
action, including the time limits for filing any rtions or applications for extension of time
pursuant to applicable law.

S. DESIGNATING PROTECTED MATERIAL

51 Exercise of Restraint and Carddasignating Materidlor Protection.

Each Party or Non-Party that designatesrmfation or items for protection under this
Order must take care to limit any such designatospecific material that qualifies under the
appropriate standards. Masg]iscriminate or routinizedesignations are prohibited.
Designations that are shown todearly unjustified or that have been made for an impropel
purpose (e.g., to unnecessarily encumber or retard the case development process or to i
unnecessary expenses and burdens on otheg)axpose the Designadi Party to sanctions.

If it comes to a Designating Party’s attenttbat information or items that it designate
for protection do not qualify for protection at afl do not qualify for the level of protection
initially asserted, that Desigtiag Party must promptly notify all other parties that it is
withdrawing the mistaken designation.

5.2 Manner and Timing of Designations.

Except as otherwise provided in this Or@sge, e.g., second paragraph of Section 5.2

below), or as otherwise stipulatedordered, Disclosure or DiscayeMaterial that qualifies for
-5-

STIPULATED PROTECTIVEORDER
Case No. 12-CV-06441-J1

rce

mpose

P(a)




© 00 N o o -~ w N Pk

N RN DN N N N N N DN R P R R R R R R R
0o N o O~ W N RBP O © 0 N O 0o M W N L O

protection under this Order must be clearly so designated before the material is discloseq
produced. Designation in conformityith this Order requires:

(@) for information in documentaryro (e.g., paper or electronic documer
but excluding transcripts of depositions or othetmal or trial proceedings), that the Produci
Party affix the legend “HIGHLY CONFIDENAL TECHNICAL — ATTORNEYS’ EYES
ONLY,” “HIGHLY CONFIDENTIAL NON-TECHNICAL — ATTORNEYS’ EYES ONLY,” or
“HIGHLY CONFIDENTIAL SOURCE CODE — ATTORNEYS’ EES ONLY” conspicuously
to each page that contains protected material.

A Party or Non-Party that makes origirtdcuments or materials available for
inspection need not designate them for proteation after the inspecting Party has indicate
which material it would like copied andqatuced. During the inspgen and before the
designation, all of the material made avalgafor inspection shall be deemed “HIGHLY
CONFIDENTIAL TECHNICAL — ATTORNEYS’ EYES ONLY.” Atter the inspecting Party
has identified the documents it wants coed produced, the Producing Party must deterr
which documents, or portions thereof, qualify feotection under this Order. Then, before
producing the specified documents, the Praay&tarty must affix the appropriate legend
(“HIGHLY CONFIDENTIAL TECHNICAL — ATTORNEYS’ EYES ONLY,” “HIGHLY
CONFIDENTIAL NON-TECHNICAL — ATTORNEYS' EYES ONLY,” or “HIGHLY
CONFIDENTIAL SOURCE CODE- ATTORNEYS’ EYES ONLY") to each page that
contains Protected Material.

(b) for testimony given in deposition ior other pretrial or trial proceedings
that the Designating Party idég on the record during the deposition, or in writing up to
twenty-one (21) days thereatfter, the specific pogiof the transcript that should be treated
“HIGHLY CONFIDENTIAL TECHNICAL — ATTORNEYS’ EYES ONLY,” “HIGHLY
CONFIDENTIAL NON-TECHNICAL — ATTORNEYS' EYES ONLY,” or “HIGHLY
CONFIDENTIAL SOURCE CODE — ATTORNEYS&EYES ONLY,” or in the alternative
whether the transcript should be designated in its entirefiranscripts containing Protected

Material shall have an obvious legend on the fithge that the transgticontains Protected
-6-
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Material, and, unless designatedtmentirety, the title page shall be followed by a list of all

pages (including line numbers as appropriate) that haga designated &sotected Material

and the level of protection being assertedhgyDesignating Party. TH2esignating Party shall

inform the court reporter of these requiremeAsy transcript that is prepared before the
expiration of a 21-day period for designation shaltrbated during that ped as if it had beer]
designated “HIGHLY CONFIDENTIAL TECHNIBL — ATTORNEYS’ EYES ONLY” in its
entirety unless otherwise agdeé\fter the expiration of thageriod, the transcript shall be
treated only as actually designated. In the etrentleposition is videotaped, the original an
all copies of the videotape shall be marked ®ideo technician to dicate that the contentg
of the videotape are subjectttos Protective Order, substantially along the lines of “This
videotape contains congdtial testimony used in this cased is not to be viewed or the
contents thereof to be displayed or revea&rckpt pursuant to ¢hterms of the operative

Protective Order in this matter pursuant to written stipulatioof the parties.” Counsel for an

y

Designating Party shall have the right to exelfi®m oral depositions, other than the deponent,

deponent's counsel, the reporter and videogrg(fteary), any person whis not authorized byj
this Protective Order to receive or accessdRtet Material based dhe designation of such
Protected Material. Such right of exclus&mall be applicablenly during periods of
examination or testimony regand such Protected Material.
(©) for information produced in some form other than documentary and 1

any other tangible items, that tReoducing Party affix in a prominent place on the exterior g
the medium, container or containers in whilel information or item is stored the legend
“HIGHLY CONFIDENTIAL TECHNICAL — ATTORNEYS’ EYES ONLY,” “HIGHLY
CONFIDENTIAL NON-TECHNICAL — ATTORNEYS’ EYES ONLY,” or “HIGHLY
CONFIDENTIAL SOURCE CODE — ATTORNEY&EYES ONLY,” except that tangible
samples of accused products or other instrualiéies exchanged betweéme parties (if any),
shall presumptively be treated as “HIGHUICONFIDENTIAL TECHNICAL — ATTORNEYS’
EYES ONLY,” whether or not saln a legend is affixed thereto.
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5.3 Inadvertent Failures to Designate.

If timely corrected, an inadvertent failuredesignate qualified information or items dq
not, standing alone, waive the Dgrsating Party’s right to secupeotection under this Order fq
such material. Upon timely correction oflasignation, the Receiving Party must make
reasonable efforts to assure that the matertedated in accordance withe provisions of this
Order. The Designating Paghall provide substitute cags of documents bearing the
confidentiality designation. pbn receiving substitute copies, the Receiving Party shall rety
securely destroy, at the DesigmatiParty’s option, all material thatas not designated proper|

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1 Timingof Challenges.

Any Party or Non-Party may challenge a desition of confidentigy at any time.
Unless a prompt challenge to a Designating Padghfidentiality designation is necessary to
avoid foreseeable, substantimfairness, unnecessary econoinicdens, or a significant
disruption or delay of the litigation, a Party does waive its right to challenge a confidential
designation by electing not to moumthallenge promptly afténe original designation is
disclosed.

6.2 Meet and Confer.

The Challenging Party shall initiate thesplute resolution pross by providing written
notice of each designatiains challenging and describing theslmfor each challenge. To avo
ambiguity as to whether a challenge has beade, the written notice must recite that the
challenge to confidentiality iseing made in accordance withstispecific paragraph of the
Protective Order. The parties shall attempetolve each challenge in good faith and must
begin the process by conferring directly Yioice to voice dialogue; other forms of
communication are not sufficient) within 14 daydlué date of service of notice. In conferring
the Challenging Party must explain the basis for its belief that the confidentiality designat
not proper and must give the Dgrsating Party an opportunity teview the designated materi

to reconsider the circumstances, and, if no chamgesignation is offered, to explain the bas

for the chosen designation. A Challenging Party prageed to the next stage of the challenge

-8-
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process only if it has engagedtins meet and confer procdsst or establishes that the
Designating Party is unwilling to participate iretmeet and confer process in a timely mann

6.3 Judicial Intervention.

If the Parties cannot resolve a challenge without court intervethieparty seeking to
challenge a designation may mdee appropriate relief und&ivil Local Rule 7 (and in
compliance with Civil Local Rule 79-5 and General Order 62, if applicable) within twenty-
(21) days of the initiahotice of challenge or within fourte€h4) days of the parties agreeing
that the meet and confer procesh not resolve their dispute, idhever is earlier. Each such
motion must be accompanied by a competent declaration affirming that the movant has g
with the meet and confer requirements imposed in the preceding paragraph. Failure by th
Designating Party to make such a motion includirgrequired declaration within twenty-one
(21) days (or fourteen (14) daykapplicable) shall automatically waive the contesting party
challenge to the confidentiality designation.rdighout the pendency of any such challengg
all parties shall continue to afford the matematjuestion the level of ptection to which it is
entitled under the Producing Party’s destgrauntil the court rules on the challenge.

7. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1 BasidPrinciples.

A Receiving Party may use Peated Material that is dikxsed or produced by another
Party or by a Non-Party iroanection with this case onfgr prosecuting, defending, or
attempting to settle this litigation. Such Rraded Material may be disclosed only to the
categories of persons and under the conditiongidescin this Order. When the litigation has
been terminated, a Receiving Party must dgmyith the provisions of Section 15 below
(FINAL DISPOSITION).

Protected Material must be stored and rt@aned by a Receiving R at a location and
in a secure manner that ensures that accessitedito the persons authorized under this Org

Nothing in this Order shall be construediasting a Designating Party’s use of its ow
Protected Material

7.2 Disclosure of “HIGHLY CONFIDENIAL NON-TECHNICAL — ATTORNEYS’
-0-
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EYES ONLY” Information or Items.

Unless otherwise ordered by the court or pteah in writing by the Designating Party,
Receiving Party may disclose any informator item designated “HIGHLY CONFIDENTIAL
NON-TECHNICAL — ATTORNEYS’ EYES ONLY” only to:

(@) the Receiving Party’s Outside Coeahsf Record in this action;

(b) Designated House Counsel an@&ally Designated House Counsel,

(©) Experts of the Receiving Party toevh disclosure is reasonably neces
for this litigation and who have signed andvyded to the Producing Party an executed copy
the “Acknowledgment and Agreamt to Be Bound” (Exhibit Aprior to receiving Protected
Material;

(d) the court adh its personnel;

(e) any designated arbitrator or mediattno is assigned to hear this matte
or who has been selected by thetiéa, and his or her staff;

)] court reporters and their staff, pesional jury or trial consultants, and
Professional Vendors to whom disclosuresigsonably necessaryr fiis litigation;

(9) during their depositions and/ortaal, witnesses in the action to whom
disclosure is reasonably necessang who are either (1) a pess director, officer, and/or
employee of the Designating Party (for avoidaoicdoubt, a party that pduces a third party’s
confidential documents that previously wet#ained by the producing g in litigation, via
subpoena or other discovery, is tiwe “Designating Party”); (2) a fmer director, officer, agen
consultant and/or employeetbk designating party, and who hextess to the information thg
is disclosed during theoarse of his or her association witie Designating Party; or (3) a
30(b)(6) witness of the Designating Pafages of transcribed depas testimony or exhibits
to depositions that reveal Pected Material must be sepatgteound by the court reporter an
may not be disclosed to anyone except as peearunder this Stipulatl Protective Order;

(h) the author or recipient of a donent containing the information or a
custodian or other person who otheevmssessed or knew the information;

) any other person with the prior iten consent of the Producing Party.
-10-
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7.3 Disclosure of “HIGHLY CONMENTIAL TECHNICAL — ATTORNEYS'

EYES ONLY” or “HIGHLY CONFIDENTIAL SOURCE CODE — ATTORNEYS' EYES

ONLY,” Information or ltems.

Unless otherwise ordered by the court or pteah in writing by the Designating Party,
Receiving Party may disclose any informator item designated “HIGHLY CONFIDENTIAL
TECHNICAL — ATTORNEYS’ EYES ONLY”or “HIGHLY CONFIDENTIAL SOURCE
CODE — ATTORNEYS’ EYES ONLY” only to:

(@) the Receiving Party’s Outsidewhsel of Record in this action;

(b) Designated House Counsel (and esgply excluding Specially Designat
House Counsel) ;

(©) Experts of the Receiving Party to evh disclosure is reasonably neces
for this litigation and who have signed andyded to the Producing Party an executed copy
the “Acknowledgment and Agreamnt to Be Bound” (Exhibit Aprior to receiing Protected
Material, and as to whom the procedures set forth in paragraph 7.4 have been followed;

(d) the court adh its personnel;

(e) any designated arbitrator or mediattno is assigned to hear this matte
or who has been selected by thetiéa, and his or her staff;

)] court reporters and their staff, pesional jury or trial consultants, and
Professional Vendors to whom disclosuresigsonably necessaryr fiis litigation;

(9) duringtheir depositionsand/or at trial, witnesses in the action to whom|
disclosure is reasonably necessaing who are either (1) a pesst director, officer, and/or
employee of the Designating Party (for avoidaoicdoubt, a party that pduces a third party’s
confidential documents that previously wet#ained by the producing g in litigation, via
subpoena or other discovery, is tiwe “Designating Party”); (2) a fomer director, officer, agen
consultant and/or employeetbk designating party, and who hextess to the information thg
is disclosed during theoarse of his or her association witte Designating Party; or (3) a
30(b)(6) witness of the Designating Pafages of transcribed depas testimony or exhibits

to depositions that reveal Pected Material must be sepatgteound by the court reporter an
-11-
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may not be disclosed to anyone except as pearunder this Stipulatl Protective Order;

(h) the author or recipient of a douent containing the information or a
custodian or other person who otherwpessessed or knew the information; and

) any other person with the prior iten consent of the Producing Party.

7.4 Procedures for Disclosure“éflGHLY CONFIDENTIAL TECHNICAL —

ATTORNEYS' EYES ONLY,” “HIGHLY CONFIDENTIAL NON-TECHNICAL —

ATTORNEYS' EYES ONLY,” or “HIGHLY CONFIDENTIAL SOURCE CODE —

ATTORNEYS' EYES ONLY," Information or Items to Experts.

(@) Unless otherwise ordered by theit@r agreed to in writing by the
Designating Party, a Party that seé# disclose to an Experts(defined in this Order) any
information or item that has been dggated “HIGHLY CONFIDENTIAL TECHNICAL —
ATTORNEYS’ EYES ONLY,” “HIGHLY CONFIDENTIAL NON-TECHNICAL —
ATTORNEYS’ EYES ONLY,” or “HIGHLY CONFIDENTIAL SOURCE CODE -
ATTORNEYS’ EYES ONLY,” pursuant to paragphs 7.2(c) and 7.3(c) by an opposing part
must first make a written requéstthe Designating Party that (1) sets forth the full name of
Expert and the city and stateto$ or her primary residence; (2) attaches a copy of the Expe
current resume; (3) identifies the Expert’s current employer(s); (4) identifies each person
entity from whom the Expert has received cemgation or funding for work in his or her areg
of expertise or to whom thexpert has provided professiosakrvices, including in connection
with a litigation, at any time during the preceding (5) years; and (5) identifies (by name a
number of the case, filing da&nd location of court) any litig@n in connection with which th
Expert has offered expert testimony, includihngpbugh a declaration, refipor testimony at a
deposition or trial, during thereceding five (5) years. Tharty that seeks to make such
disclosure to an expert of any informationtem that has been desiged Protected Material
need not identify to the Designating Partg thformation or items to be disclosed.

(b) A Party that makes a request anolvpies the information specified in th
preceding respective paragraphs may disclossubgct Protected Matatito the identified

Expert unless, within seven)(Business days of deliveringetihequest, the Party receives a
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written objection from the Designating Party. Asiych objection must be for good cause ang
forth in detail the grounds on which it is basedthie absence of an objection at the end of t

seven (7) day period, the Expert shall be dsstapproved under thixrotective Order.

| set

ne

(©) A Party that receives a timely itten objection must meet and confer wjith

the Designating Party (through ditevoice to voice dialogue) toy to resolve the matter by
agreement within three (3) days of the writtdrjection. If no agreement is reached, the Part
seeking to make the disclosure to the Expest fita a motion as provided in Civil Local Rule
(and in compliance with Civilocal Rule 79-5 and General d&r 62, if applicable) seeking
permission from the court to do so within seven (7) days from the date of the meet and cq
Any such motion must describe the circumstandgés specificity, set forth in detail the reasol

why the disclosure to the Expert is reasopaidcessary, assess thekrof harm that the

disclosure would entail, and suggasty additional means that coudd used to reduce that risk.

In addition, any such motion must be accompanied by a competent declaration describin
parties’ efforts to resolve the matter by agreenfient the extent and the content of the meef

confer discussions) and settingtfothe reasons advanced by Designating Party for its refug

to approve the disclosure. If relief is souglgsignated material shall not be disclosed to the

Expert in question until the Court resolves the objection.

In any such proceeding, the Party opposing disclosure to an Expert shall bear the
of proving that the risk of harm that the dasure would entail (undehe safeguards proposeq
outweighs the Receiving Party’s need to ldise the Protected Material to its Expert.

7.5 Procedures for Approving Disslare of “HIGHLY CONFIDENTIAL

TECHNICAL — ATTORNEYS' EYES ONL,” *HIGHLY CONFIDENTIAL NON-

TECHNICAL — ATTORNEYS' EYES ONLY,"or “HIGHLY CONFIDENTIAL SOURCE

CODE — ATTORNEYS’ EYES ONLY,” Informadin or Iltems to Designated House Counsel

Specially Designated House Counsel.

(@) Unless otherwise ordered by the Gaarragreed in writing by the
Designating Party, a Party theseks to designate a Desigubittouse Counsel or Specially

Designated House Counsel, oplae its existing Dagnated House Counsel or Specially
-13-
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Designated House Counsel with a new desigmest first make a written request to the
Designating Party that (1) sets forth the full nahthe House Counsel; (#)e city and state of
his or her primary residence;)(@entifies theHouse Counsel’s current employer, job title, an
description of job responsiltiies; and (4) indicates whethine House Counsel is being
proposed as either Designated House CelumsSpecially Designated House Counsel.

(b) A Party that makes a request and provides the information specified
preceding paragraph may disclose Protected fid&te the identified House Counsel unless,
within seven (7) business days of delivering thquest, the Party reéees a written objection
from the Designating Party. Any such objection nagitforth in detail th grounds on which it
based.

(©) A Party that receives a timely writt@fjection must meet and confer w
the Designating Party (through ditevoice to voice dialogue) toy to resolve the matter by
agreement. If no agreement is reached, the Baeking to make the disclosure to the House
Counsel may file a motion as provided in Civildab Rule 7 (and in conipnce with Civil Local
Rule 79-5, if applicable) seeking permissioonfrthe court to do so. Any such motion must
describe the circumstances with specificity, set forth in detail the reasons for which the
disclosure to the House Counsel is reasonabbgessary, assess the risk of harm that the
disclosure would entail and suggest any additional means that might be used to reduce tf
In addition, any such motion must be accompanied by a competent declaration in which t
movant describes the parties’ efforts to resdhe matter by agreemene(i the extent and the
content of the meet and cenfdiscussions) and sets fothe reasons advanced by the
Designating Party for its refustl approve the disclosure. Altatively, the parties may raise
with the appointed Magistrate Judge, and thgisteate Judge may amye and/or Order, an
alternative or expedited proceduor resolving any disagreemenggarding disclosure to Hou
Counsel.

(d) In any such proceeding the Paofyposing disclosure to the House

Counsel shall bear the burden of proving that the risk of harm that the disclosure would €
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(under the safeguards proposed) outweighs the Regdvarty’s need to disclose the Protecte

Material to the proposed House Counsel.

7.6 Disclosure of Third Party Materials, ®aterials Subject t®rotective Orders In

Other Litigation.

In the event that a Party reasonably bebeat, due to a confidentiality obligation
owed to a nonparty, it cannot prasucertain information (“Restied Information”) in this
action, said Party shall within seven (7) dayslistovering such obligain: (1) provide written
notification to the nonparty #t Restricted Information is subjeotdisclosure in this action; arj
(2) provide the nonparty with a copythis Order. No more than ten (10) business days aftg
making such notification, the Party in possessiothefRestricted Information shall inform th4
Party requesting such informationtbg third party’s response tcethotification, or lack thereg

8. PROSECUTIONBAR

Absent written consent from the Producing Paahy individual who receives access fo

an adverse party’s “HIGHLY CONFIDENTIADECHNICAL — ATTORNEYS’ EYES ONLY”
or “HIGHLY CONFIDENTIAL SOURCE CODE- ATTORNEYS’ EYES ONLY,” information
shall not be involved in thgrosecution of patents or patepplications relating to
electrochromic glass and rheds for manufacturing the same, including without limitation tf
patents asserted in this act@amd any patent or applicatioraghing priority to or otherwise
related to the patents assertedthis action, before any foraigor domestic agency, including t
United States Patent and TrademOffice (“the Patent Office”}-or purposes of this paragray
“prosecution” includes drafting, amending, ovisthg regarding the drafting or amending of
patent claims. To avoid any doulyprosecution” as used inithparagraph does not include
representing a party in connextiwith a challenge to a patent before a domestic or foreign
agency (including, but not limited to, a reissue procee@ngarte reexaminationinter partes
reexaminationinter partes review, or other post-grant revievgs long as the individual is not
involved in directly or indiretly drafting, amending, or advising regarding the drafting or
amending of patent claims. This ProsemntBar shall begin when access to “HIGHLY

CONFIDENTIAL TECHNICAL — ATTORNEYS’ EYES ONLY” or “HIGHLY
-15-
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CONFIDENTIAL SOURCE CODE — ATTORNES’ EYES ONLY,” information is first
received by the affected individuand shall end one (1) yeateaffinal termination of this
action.

9. SOURCECODE

(@) To the extent production of sourceledecomes necessary in this cast
Producing Party may designate source @leHIGHLY CONFIDENTIAL SOURCE CODE -
ATTORNEYS’ EYES ONLY” if it comprises oimcludes confidential, proprietary or trade
secret source code.

(b) Protected Material designatasl “HIGHLY CONFIDENTIAL SOURCE
CODE - ATTORNEYS’ EYES ONLY” shall be subject to all of the protections afforded to
“HIGHLY CONFIDENTIAL TECHNICAL — ATTORNEYS’ EYES ONLY” informationand
may be disclosed only to the individuédswhom “HIGHLY CONFIDENTIAL TECHNICAL —
ATTORNEYS’ EYES ONLY” information may be disclosed, ad $&rth in Paragraphs 7.3 an
7.4,

(©) Any source code produced in digery shall be made available for
inspection, in a format allowing it to be reasbly reviewed and searched, during normal
business hours or at other mutually agreeablegjrat an office of theroducing Party’s couns
or another mutually agreed upon location. If iectlonic form, the source code shall be mad
available for inspection on a secured computexr secured room without Internet access or
network access to other computers, and the RiegelParty shall not copy, remove, or otherw
transfer any portion of the sourcede onto any recordable media or recordable device (exd
as provided below). The Producing Party may alisumonitor the activities of the Receiving
Party’s representatives duringyasource code review, but ortty ensure that there is no
unauthorized recording, copying, camismission of the source code.

(d) The Receiving Party may requespant on-site paper copies of limited
portions of source code that are reasonably necessary for the preparation of court filings,
pleadings, expert reports, or otlpapers, or for deposition or triddut shall not rquest or print

on-site paper copies for the purpose of reunrgwthe source code in the first instance. The
-16-

STIPULATED PROTECTIVEORDER
Case No. 12-CV-06441-J1

o]

N

1%

ise

ept




© 00 N o o -~ w N Pk

N RN DN N N N N N DN R P R R R R R R R
0o N o O~ W N RBP O © 0 N O 0o M W N L O

Producing Party shall provide all such source code in paper form including bates number
the label “HIGHLY CONFIDENTIAL SOURCECODE - ATTORNEYS’ EYES ONLY.” The
Producing Party may challenge the amount ofe®uande requested in hard copy form pursu
to the dispute resolution predure and timeframes set forth in Paragraph 6 whereby the
Producing Party is the “Challengifarty” and the Receiving Pwiis the “Designating Party”
for purposes of dispute resolution.

(e) The Receiving Party shall maintaimecord of any individual who has
inspected any portion of the soume in electronic or paper for@mnd maintain a record of ti
existence of any electronic or paper copiethefcode. The Receiving Party shall maintain al
paper copies of any printed portis of the source code in@csired area. Absent permission |
the Producing Party, the Receiving Party shall omhke additional paper or electronic (.pdf)
copies if such additional copies are (1) necessary to prepare court filings, pleadings, or o
papers (including a testifying expert’'s expeport), (2) necessary for deposition, or (3)
otherwise necessary for the preparation ofaise. Additional paper or electronic copies are
prohibited. Any paper copies used during a démm shall be retrieved by the Producing or
Receiving Party at the end of each day and mudtengiven to or left with a court reporter or
any other individual.

10. PROTECTED MATERIAL SUBPOENAED O®RDERED PRODUCED IN OTHE

LITIGATION.

If a Party is served with a subpoena aoart order issued iather litigation that
compels disclosure of any informationitems designated in this action as “HIGHLY
CONFIDENTIAL TECHNICAL — ATTORNEYS’ EYES ONLY,” “HIGHLY
CONFIDENTIAL NON-TECHNICAL — ATTORNEYS’ EYES ONLY,” or “HIGHLY
CONFIDENTIAL SOURCE CODE — ATTORNES’ EYES ONLY,” that Party must:

(a) promptly notify in writing the Degnating Party. Suchotification shall
include a copy of the subpae or court order;

(b) promptly notify in writing the p&y who caused the subpoena or order

issue in the other litigation thabme or all of the material eered by the subpoena or order ig
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subject to this Protective Order. Such notificasball include a copy dhis Stipulated
Protective Order; and

(©) cooperate with respeto all reasonable proceds sought to be pursued
by the Designating Party whose Rxded Material may be affected.

If the Designating Party timely seeks a pative order, the Party served with the
subpoena or court order shall not produce afgrmmation designated ithis action as “HIGHLY]
CONFIDENTIAL TECHNICAL — ATTORNEYS’ EYES ONLY,” “HIGHLY
CONFIDENTIAL NON-TECHNICAL — ATTORNEYS’ EYES ONLY,” or “HIGHLY
CONFIDENTIAL SOURCE CODE — ATTORNEYSEYES ONLY,” before a determination y
the court from which the subpoena or orderesswnless the Party haktained the Designating
Party’s permission. The Designadi Party shall bear the burden and expense of seeking
protection in that court of its confidential ma#k — and nothing in these provisions should be
construed as authorizing orauraging a Receiving Party inghaction to disobey a lawful
directive from another court.

By entering this order and limiting the dissloe of information in this case, the
Court does not intend to preclude another coorhffinding that information may be relevant

and subject to disclosure in another case. Amgqueor party subject tihis order who become

U7

subject to a motion to disclose anatRarty's information designated “HIGHLY
CONFIDENTIAL TECHNICAL — ATTORNEYS’ EYES ONLY,” “HIGHLY
CONFIDENTIAL NON-TECHNICAL — ATTORNEYS’ EYES ONLY,” or “HIGHLY
CONFIDENTIAL SOURCE CODE — ATTORNEY&EEYES ONLY,” pursuant to this order

shall promptly notify that party of the motion 8@t the party may have an opportunity to appear

and be heard on whether thabimation should be disclosed.

11. A NON-PARTY’S PROTECTED MATERIALISOUGHT TO BE PRODUCED IN THIS

LITIGATION

(@) The terms of this Order are applle to information produced by a Nof

—J
1

Party in this action and designat@sl“HIGHLY CONFIDENTIAL TECHNICAL —

ATTORNEYS’ EYES ONLY,” “HIGHLY CONFIDENTIAL NON-TECHNICAL —
-18-
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ATTORNEYS' EYES ONLY,” or “HIGHLY CONFIDENTIAL SOURCE CODE —

ATTORNEYS’ EYES ONLY.” Such informatioproduced by Non-Parties in connection witl

this litigation is protected by the remedies agltef provided by this Order. Nothing in these
provisions should be construed as prohibitiidoa-Party from seekingdalitional protections.

(b) In the event that a Party is recpd, by a valid discovery request, to

produce a Non-Party’s confidential informationtgpossession, and the Party is subject to an

agreement with the Non-Partytrto produce the Non-Party’s confidential information, then
Party shall:

1. promptly notify in writing the Reqgéng Party and the Non-Party that
some or all of the information requestedubject to a confidentialitpgreement with a Non-
Party;

2. promptly provide the Non-Party with a copy of the Stipulated Protect
Order in this litigation, the relemadiscovery request(s), andesmsonably specific description
the information requested; and

3. make the information requested #afalie for inspection by the Non-Part

(©) If the Non-Party fails to object geek a protective order from this cour
within fourteen (14) days of receiving thetice and accompanying information, the Receivif
Party may produce the Non-Party’s confidential infation responsive to the discovery requs
If the Non-Party timely seeks a protective ardbe Receiving Party shall not produce any
information in its possession or control thasudbject to the confidentity agreement with the
Non-Party before a determination by the cofiisent a court order tihe contrary, the Non-
Party shall bear the burden aexpense of seeking protectiontims court of its Protected
Material.

(d) Notwithstanding any other provisiontims Order, documents or other
information, including pleadings or discovergpenses, that are prodddey a Party in this
action, but that were originally produced oejpared by an opposing party or third party in
another litigation, and which are designated purstea Protective Order or similar Order or

stipulated agreement in the praction, must be treated in acdance with the confidentiality
-19-
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designations made by the party tbhaginally produced or provideithe materials. For examplg
if a document was produced by a subpoenaed party as “Outside Counsel’s Eyes Only” in
litigation, and that document is produced by ayParthis action thabriginally obtained the
document pursuant to the subpoena in the pritoradt must be treateads “Outside Counsel’s
Eyes Only” in this action

12. UNAUTHORIZEDDISCLOSUREOF PROTECTED MATERIAL

If a Receiving Party learnsah by inadvertence or otherwigt has disclosed Protecte(
Material to any person or in any circumstanceawhorized under this Stipulated Protective
Order, the Receiving Party must immediatelyn@ijfy in writing the Designating Party of the
unauthorized disclosures, (b) utebest efforts to retrieval unauthorized copies of the
Protected Material, (c) inform the person orsoas to whom unauthorized disclosures were
made of all the terms of this Order, andr@hjuest such person persons to execute the
“Acknowledgment and Agreement to Be Bourldat is attached Ineto as Exhibit A.

13. INADVERTENT PRODUCTION OF PRIVIEGED OR OTHERWISE PROTECTE

MATERIAL

Inadvertent production of information shall lendled as followdyut this is without
prejudice to the right of any [ to apply to the Court for fther protection or disclosure
relating to discovery:

(@) Notice By Producing Party. Pursutmtederal Rules of Civil Procedure
26(b)(5), immediately upon receigmotice from the producing partiyat information subject t
the attorney-client privilege or work-produatmunity has been inadstently produced, the
receiving party shall notview, copy, or otherwise dissemiaahe documents or materials, n
shall it disclose their substance. The receiyiagy shall return or destroy the documents or
materials and all copies within thré® business daysdm receiving notice;

(b) Discovery By Receiving Party. If tmeceiving party, without notice from the

producing party, determines that information sgbjo the attorney-clr¢ privilege or work-

product immunity has been inadtently produced, the receivirgarty shall immediately contaict

the producing party and advise thefithe inadvertent disclosur€ursuant to Federal Rules @
-20-
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Civil Procedure 26(b)(5), the receiving party shall not reyiepy, or otherwise disseminate {
documents or materials, nor shall it disclossrtBubstance. In addin, the receiving party
shall return or destrahe documents or materials and alpies within thre€3) business days
from discovery of the imdvertent disclosure;

(c) Challenges. If the receiving patiglieves that it has a good-faith basis for
challenging the privilege claim, the receivingtgashall provide the producing party with a
written explanation of the good-faith basis foe belief that the inadvertently produced
documents or materials are not privileged witthiree (3) business days of the producing par
request for return. The producing party shapand in writing to the receiving party’s timely
challenge to the privilege or immunity claim witHive (5) business days from receipt of the
challenge;

(d) Motion To Compel. In the event therfyas cannot agree as to the privilege or
immunity status of the inadvertently produce@wmoents or materials, the receiving party sh
have five (5) business days from receipthedf producing party’s written response to the
privilege challenge to file a motion (in accordamath any applicable standing orders or locg

rules) seeking an order cosljing production of the inadvertently produced documents or

materials. The receiving parspall not use the substiave content of the inadvertently produg¢

documents or materials to challenge their statugrivileged or immune, but may submit the
document under confidential seal for the Courtgeng. In the event that a motion is made, t
producing party shall have the burden of prowimgt the inadvertentlgroduced documents or
materials are privileged ammune from discovery;

(e) No Waiver - Order. Inadvertent discloswf information subject to the attorne
client privilege, work-product immunity, or anyhetr applicable privileger immunity shall not
constitute a waiver of suchipitege(s). Pursuant to Ruk92(d) of the Federal Rules of
Evidence, the Court hereby ordénat the attorney-aint privilege or work product protection
not waived by disclosure connected with the @mferenced matter and any such disclosur

also not waived in any oth&ederal or State proceeding.
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14. MISCELLANEOQUS

14.1 Right to Further Relief. Nothing in tHdyder abridges the right of any person

seek further or additional protean of any Disclosure or DiscomeMaterial or to seek its
modification by the court in the future.

14.2 Right to Assert Other Objections. Bypstating to the entry of this Protective

Order no Party waives any rightotherwise would have to objetct disclosing or producing ar
information or item on any ground not addressetthis Stipulated Protective Order. Similarly
no Party waives any right to object on any gitmuse in evidence of any of the material

covered by this Protective Order.

14.3 Filing Protected Material. Without writtgermission from the Designating Par

or a court order securedter appropriate notice to all interedtpersons, a Party may not file i
the public record in this actiaany Protected Material. A Partyatihseeks to file under seal any
Protected Material must comply with Citibcal Rule 79-5 and General Order 62. Protected
Material may only be filed under seal pursuara turt order authotiizg the sealing of the
specific Protected Material atsue. Pursuant to Civil Local Rule 79-5 and General Order 63
sealing order will issue only uporrequest establishing that theoRrcted Material at issue is
privileged, protectable as a trade secret, bemtise entitled to protdon under the law. If a
Receiving Party's request to file Protected Material under seal putsu@intl Local Rule 79-
5(d) and General Order 62 is dethiby the court, then the Redeiy Party may filehe Protecte
Material in the public record pursuant to Civdcal Rule 79-5(e) unlesstherwise instructed by
the court.

14.4 No Restriction on Advising Client. Notlg in this Order shall be construed to

prevent Counsel from advising their respectiventigegarding this case, even if Counsel m
rely on Protected Information in formulating swdivice, as long as nod®ected Information is
disclosed in violation of this Order.

14.5 Limitation on Discovery from Expert&bsent good cause, drafts of expert

reports and other expert work product is distoverable. Additionally, communications

between an Expert and a Party's Counsehateliscoverable except as provided in Rule
-22.
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26(b)(4)(C) of the Federal Rd®f Civil Procedure. Reporgd materials exempt from
discovery under this section d$lhae treated as attorney wopkoduct for the purposes of this
case and Protective Order.

15. FINAL DISPOSITION

Within sixty (60) days after the final disptien of this action, as defined in paragraph
each Receiving Party must return all ProtectedelMal to the Producing Party or destroy suc
material, unless otherwise ordérer agreed in writing by the &lucing Party. As used in this
subdivision, “all Protected Materiahcludes all copies, abstracts, compilations, summaries

any other format reproducing ocapturing any of the Protect&thterial. Whether the Protecteq

=)

and

!

Material is returned or destyed, the Receiving Party must submit a written certification to the

Producing Party (and, if not the same persoendity, to the Designating Party) by the 60-day
deadline that affirms that the Receiving Rdras not retained any copies, abstracts,
compilations, summaries or any other formegroducing or capturing any of the Protected
Material. Notwithstanding this provision, Counset antitled to retain aarchival copy of all
pleadings, motion papers, trial, depositiamgd &earing transcripts, legal memoranda,
correspondence, deposition and trial exhilgixgert reports, attorney work product, and
consultant and expert work product, even if sonaterials contain Proteszl Material. Any such
archival copies that contain or constitute Prédviaterial remain subject to this Protective
Order as set forth in Section 4 (DURATION) addition, notwithstanding the preceding
section, Counsel are entitledrtain any copies that exist backup tapes or other media usg
for disaster recovery purposes, provided thahstopies will not baccessed except upon not

to the Producing Party.
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IT IS SO STIPULATED, THROUGH COUNSEL OF RECORD.

DATED: July 2, 2013 /sl Terry W. Ahearn

Attorneys for Plaintiff

DATED: July 2, 2013 /sl Toby Mock

Attorneys for Defendant

SIGNATURE ATTESTATION
Pursuant to General Order No. 45(X)(Bhdreby attest thathave obtained the
concurrence in the filing of this document fradhthe signatories fovhom a signature is
indicated by a “conformed” signatugks/) within this e-filed docuemt and | have on file recory
to support this concurrence farlsequent production for the coiirso ordered or for inspectig

upon request.

Dated: July 2, 2013 /sl Terry W. Ahearn
Terry W. Ahearn

DATED: July 2, 201
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in the case GAGE Electrochromics, Inc. v. View, Inc., Case No. 12-cv-06441-JST. |

EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

[, , of , declare un

penalty of perjury that | havead in its entirety and undernsthathe Stipulated Protective Orde

that was issued by the United States Distriatit€tor the Northern District of California on

agree to comply with and to l®und by all the terms of thigifulated Protective Order and |
understand and acknowledge that failure to@aply could expose me to sanctions and
punishment in the nature of contempt. | solenprlymise that | will not disclose in any manng
any information or item that is subject to thigo8lated Protective Order to any person or ent
except in strict compliance withe provisions othis Order.
| further agree to submit to the jurisdami of the United States District Court fg
the Northern District o€alifornia for the purpose of enfang the terms of this Stipulated
Protective Order, even if such enforcement peatings occur after ternahon of this action.

| hereby appoint of

as my California agset\ice of process i

connection with this action or any proceedingisted to enforcement of this Stipulated

Protective Order.

Date:

City and State where sworn and signed:

Printed name:

[printed name]

Signature:

[signature]

DM_US 42607120-8.092184.0011
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