Cuevas et al v. Jo

United States District Court
Northern District of California

© 00 N oo o A~ w NP

N N N N N DN N NN R B RB R R R R R R
0w ~N o 00N WN P O ©OW 0 N O 1~ W N Pk O

nt Benefit Trust et al Doc.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

RICHARD CUEVAS, et al.
Case N0.13cv-00045JST
Plaintiffs,
V. TENTATIVE ORDER
JOINT BENEFIT TRUST, et al. Re:ECF No.24
Defendant.

This tentative order isintended to help counsel prepare for oral argument on August
29, 2013. Itis not an opinion of the Court and shall not be pulsihed or cited in any manner
or for any purpose.

In this action for the denial of benefits under Hmployment Retirement Income Security
Act of 1974 (‘ERISA") and for age discrimination in violation of the Califorfiair Employment
and Housing Act FEHA"), Defendant Teamsters Local Union No. 948 (“Local 948bves to
disqualify counsel for Plaintiffs. For the reasees forthbelow, themotion iISTENTATIVELY
GRANTED.

l. BACKGROUND

A. The Parties and Claims

Defendantocal 948 is a labor organizatitinat represents workers ¢ollective
bargainingwith employers Ochoa Decl.  2Plaintiffs areretired employees of Local 948First
Am. Compl. (FAC”) 1Y 611.

This action arises out of Local 948’s alleged breach of a promise to pay for themsemi

of Plaintiffs retiree healtfbenefitsplan Plaintiffs allege that Local 948 promised thdmtthey

! Plaintiffs areRichard Cuevas, Daniel Abril, John Hailstone, Al T. Oliver, Chafled/illiams,
and SharomMosely.
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would be guaranteed coverage under a health plan administered by the Joih{TBestedind that
the premiums for such benefits would be paid by Local 9481 19, 40-51. Plaintiffs further
allege that this promise wasutlined in a collectivéargaining agreemehtld.  52. Local 948
allegedly stopped paying for these premiums in March 204.2] 57. Plaintiffsaverthat their
age was a motivating reasdrfor Local 948’s decision to stop paying theemiums Id.  76.

Plaintiffs assert the following two claims against Local 948: (1) denial of benefits in
violation of ERISA, 29 U.S.C. § 1332(a)(1)(B); and (2) age discrimination in violati&i BifA.
B. Successive Representations by Plaintiff€ounsel

Plaintiffs are represented iKenneth C. Absalom of the Law Office of Kenneth C.
Absalom. Absalom Decl. § 2. Absalom was Local 848torney before h&as retained by
Plaintiffs in connection with this action. Absalom Decl. P2hoa Decl. 1 9.3. Specifically,
Absalom representddbcal 948 from 2005 until 2007, and again from January 2009 to Deceml
2011. Id.

Local 948 does not consent to Absal@mépresentation étlaintiffs in thisaction Ochoa
Decl. 1 23. After Local 948 became awatigat Absdom was representing Plaintiffsounsel for
Local 948 senseveraletters to Absalomequestinghat Absalonwithdraw & counsel for
Plaintiffs on the ground that he previously represented Local 948 in a variety efan&te
Rosenfeld Decl., Ex. A, B, D. Absalom refused to withdraw but agreed to turn over to Local
closed files pertaining to his representatiothef union Rosenfeld Decl., Ex. C, E.

These filescontain, in partletterspertaining tadiscrimination claims brought against
Local 948by twoformer employees dhe union. Thefirst letterwas sent by Absalom to the
California Department of Fair Employment and HousiMgREH’) with respect t@an
employment discrimination claim brought by former Local 948 employee LRsalige.SeeYen
Decl. 16 & Ex. C. The second letter also was sent by Absalom to DFEH in connattiam w
employment discrimination claim brougidgainst the unioby former Local 948 employee
Christopher Tiernanld. 1 8 & Ex E.

The files also include minutes of Local 948 Executive Board meetings in whicimgay a

ber
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benefits of officers and staff were discusée@ounsel for Local 948 submittee@dactectopies of
the minutes of two meetings. One of them took place on February 17, 2009. The redacted
minutes show tét“insurance benefitand “the Retirees Insurance Benefits Pdligyere
discussedluring the meetingSeeYen Decl. 1 10 & Ex. K. The otheneetingtook place on
January 15, 2009. During the meeting, “the Local 948 policies for Health and Welfare for
Executive members employed by the Lé@ald “retiree benefitswere discussedld. 1 14 Ex. S.
. LEGAL STANDARD
A district court has discretion to disqualify or to refuse to disqualify couidasA-Tron

of Ariz. v. Union Qil Co. of Cal., 534 F.2d 1322, 1325 (9th Cir. 1976) (holdincgtihatrder

disqualifying counsel or refusing to disqualify counsel will not be disturbiée ifecord reveals
“any sound basisfor the courts order).

Motions to disqualify counsel are decided under state lawe Ghty. of Los Angeles, 223

F.3d 990, 995 (9th Cir. 2000Attorneys who practice in the United States District Court for the)
Northern District of California are required to comply with the California RofeProfessional
Conduct. SeeCivil L.R. 11-4a)(1). Rule 310 (E) of the California Rules of Professional

Conduct provides:

A member shall not, without the informed written consent of the
client or former client, accept employment adverse to the client or
former client where, by reason of the@mesentation of the client or
former client, the member has obtained confidential information
material to the employment.

The purpose of this rule is tprotect the confidentiality dhe attorneyelient

relationship[.]” People ex rel. Dépof Cors. v. SpeeDee Oil Change Sys., Inc., 20 Cal. 4th 11

1146 (Cal. 1999).

2 Absalom obijects to these documents and to statements made in the Yen Declaration on thg
ground that Yen “did not submit the complete files, instead referencing pattsobfi
summarizing her interpretations of the complete™fil®@ppn at 6. Yen declares that she did not
submit complete files for confidentiality reasons. Yen Decl. 1 1-18. The @maiudes that
Absalom’s objections are irrelevant to the determination of this motion. Thaetresadf the
motion turns on the source of the documeetsrenced in and attached to the Yen Declaration
and Absalom does not dispute that such docunvesrts in his possession prior to this litigation.
He also does not contend that Yen’s descripbiothe documents is inaccurate or that the excerf
that Yen attached to her declaration did not come from his files.
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“[A]ctual possession of confidential information need not be proved in order to disqual
the former attorney. It is enough to shovsaldstantial relationshijpetween the former and

current representatidnH. F. Ahmanson & Co. v. Salomon Bros., Inc., 229 Cal. App. 3d 1445,

1452 (Cal. Ct. App. 1991) (citation omitted). Bessive representations aréstantially related
where the facts support a “rational conclusion that infaonahaterial to the evaluation,
prosecution, settlement or accomplishment of the former representationtgifaatual and legal
issues is also material to the evaluation, prosecution, settlement or accomplishimecuaent

representation given ifactual and legal issuésJessen v. Hartford Casualty Ins. Co., 111 Cal.

App. 4th 698, 713 (Cal. Ct. App. 2003) (citations omitted). The determinaitishether a
substantial relationship exists requites inquiry into the similarities between theotfactual
situations, the legal questions posed, and the nature and extent of the attorney’s imtoligme

the cases. Morrison Knudsen Corp. v. Hancock, Rothert & Bunshoft, 69 Cal. App. 4th 223, 21

(Cal. Ct. App. 1999).

Where the requisite substaitrelationship exists,access to confidential information by
the attorney in the course of the first representation (relevant, bytibefino the second
representation) ipresumed and disqualification of the attorney’s representation of the second
client is mandatory; indeed, the disqualification extends vicariously to the fmtire Flatt v.
Sup. Ct., 9 Cal. 4th 275, 283 (Cal. 1994) (emphasis in original).

1. DISCUSSION

Local 948 moves to disqualify Absalom from representing Plaintiffs in this matteéeon
ground that Absalom represented Local 948 in a wide range of matters,ngaiistirimination
claims brought against the union by former employees. Local 948 dahguidrcause of
Absalomsinvolvement inthese diversenattersover the course of several yeakbsalom was
essentially general counsel for Local 948 dnslvery likely hat Absalom received confidential
and sensitive information about Local 94&mpbyee policies and the union’s handling of
discrimination claims brought by staff or former staff.

Absalom opposes the motion, arguing tatvas never general counsel focal 948,

that he vas never included in discussions pertainindnéoformulationor adoption of employment
4
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policies orpracticedor Local 948, and that heever provided any legal advite Local 948 in
connection with the same. Opp’'n at 9.

The Court concludes that Absalom and his firm must be disqualified from representing
Plaintiffs in this actionbecause a substantial relationship exists between the successive
representation$. Absalom previously represented Local 948isability discrimination claims
brought by former union employeemformation material to Absalomarepresentatiorof the
union in connection witthose claims also is material to th@rent representation, because the
factual contexts of the two representations are related, as Plaintiffs havedagas#aim for age

discrimination against the union in $haction SeeTrone v. Smith, 621 F.2d 994, 998 (9th Cir.

1980) (“Substantiality is present if the factual contexts of the two representatgosisréar or
related”).

The letters that Local 948 have submitted, which came from Absaldes, contain
Absalom’s substantive responsés éach facet of the complairand to the DFEH'’s requests for
documents.SeeYen Decl.,Ex. C, E. Indeecgach letter analyzes and refuties discrimination
allegations of théormer employee. I1d. Further, Absalomttached to each lettéall
documentation” within Local 948’possession pertaining to the claimsstie. Id. It is
reasonable to presume that, in order to draft the letters and collect thecattachments,
Absalom had to familiarize himsedfith the policies and practices of the union with respedtsto
handling ofemployment discrimination claimas well asvith other confidentialnformation
material to the evaluation, defense settlement of such claims.

Given that knowledge of Local 948'’s policies, practices, and handling of employment
discrimination claims is material tbe evaluation, defese, or settlement of the discrimination
claim in this case, a substantial relationsstsbetween the swessive represéations and
Absalom and his firm therefore must be disqualifi€thtt, 9 Cal. 4that 283 (emphasis in
original) (holding that Wwere the requisite substantial relationship existscess to confidential

information by the attorney in the course of the first representationdre|eoy definition, to the

% The Court does not address the question of whether Absalom was Local 948’s generfl cou
because such an inquiry is unnecessary to the determination of this motion.
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second representation)psesumed and disqualification of the attorney’s representation of the
second client is mandatory; indeed, the disqualification extandsously to the entire firih);

see alsd@rone 621 F.2cat 998 (‘If there is a reasonable probability that confidences were
disclosed which could be used against the client in later, adverse representatictarstisl
relation béween the two cases is presunigdThat the discrimination claims in the prior
representation are not identical to the discrimination claim at issue in this casetdakésat this
conclusion.|d. at 1000 (“The substantial relationship test does not require that the issues in t
two representations be identi¢yl

Absalom does not dispute that he represented Local 948 in connection with these
discriminationclaims. Rather, his opposition to Local 948’s motion is premised on the argums
that asubstantial relationshipetween the suessive representations does exist because his
representation of Local 948 with respect to the discrimination cfairas limited to providing the
DFEH with information and statements of position explaining the basis for the ctdimaor
terminations” andthese communications wetkmited to the facts of the particular claims and dig
not include any analysis or review of Local ®&l§eneral employment policies or practites.
Oppn at 10.

This argument issufficient topreclude Absalom’s dis@lification. In the context of
motions for disqualification, “[tlhe underlying concern is the possibilitygppearance of the
possibility, that the attorney may have received confidential information during the prior
representation that would be reletémthe subsequent matter in which disqualification is scugh
Trone, 621 F.2@&t 999 (emphasis added).bsalonis representation of Local 948 in connection
with thediscrimination claimgreates the appearance thatwas privy to confidential information
that may be relevand the claims in this actionAbsaloms argument that his involvement in the
prior representation wadirhited” does noteliminatethis appearanceSee id.

Moreover, thoughhe appearance of a&ss to confidential information is sufficient for
disqualification, Local 948 has shown that Absakmwtually had possession of confidential
information relevant to the claims in this action. Indeed, Local 948 has shown, and Absabm

not dispute, that Absalom had in his possession until very recently copies of confioamitais
6
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of Executive Board meetings in which employee and retiree benefits, suchoagshat issue in
this action, were discusse&eeYen Decl. 11 10,14 &x. K, S. Absalonms anly argument on this
issue is that he did not participate in the meetings during which these beeeditdiscussed, and
that he never provided any legal advice to the union with respect to the formulatiootorestia
of the union’s benefits policies. This contention does not nullify the fact that he has tacces
confidential information that Plaintiffs in this action could use to prosecutedheins.

Accordingly, both Absalom and his firm must be disqualified.

IV.  CONCLUSION
Local 9485 motion to disqualify Absalom and his firmT&NTATIVELY GRANTED.




