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related cas#licrosoft Corp. and Google v. GeoTag, InCase No. 1:11-cv-175 (RGA) (D. Del

N
~
N

N
2]

STIPULATION AND [PROPOSED] ORDER TO CASE NO.: 13-cv-00217-EM(
CONTINUE CMC AND STAY

)

Dockets.Justia.com


http://dockets.justia.com/docket/california/candce/3:2013cv00217/262493/
http://docs.justia.com/cases/federal/district-courts/california/candce/3:2013cv00217/262493/224/
http://dockets.justia.com/

FENWICK & WEST LLP
ATTORNEYS AT LAW
MOUNTAIN VIEW

© 00 N oo o b~ w N P

N NN DN DN DN DN NN R R R OR R R R R R e
W N oo U N WN P O ©W NN W N P o

(“Delaware Action), currentlpn appeal to the Federal Circuit in the case entil@dosoft v.
GeoTag, Inc.Case No. 15-1140.

1. In April 2014, the District of Delawarssued an order dengrGoogle’s motions for
summary judgment of laches and invalidatyd granting Google’s motion for noninfringement|
involving the same GeoTag patemolved in this case. Ehpublic version of the Court’s
Memorandum Opinion is Dkt. No. 477, filed April 22, 2014.

2. On October 6, 2014, this Court entered the Stipulation and Proposed Order to Con

Case Management Conference and Stay of (Ilde No. 219), ordering the case management

inue

conference continued until ApB0, 2015, and the case stayed until then, so that the Court gand

the parties could know the outcome of the dppereview of the summary judgment order
entered in the Delaware Action.

3. Final judgment in the Delaware Action svantered on October 7, 2014 (Dkt. No. 521)
after the Delaware court gradta stipulation of dismissal &s Microsoft on October 1, 2014

(Dkt. No. 518). GeoTag thereafter appealedudgment to the Feddr&ircuit, Case No. 15-

1140 (entitledMicrosoft Corp. v. GeoTag, Infcon November 6, 2014 (Dkt. No. 522). GeoTag

has filed its opening brief in ¢hFederal Circuit. Google’s ppsition is due on June 19, 2015.
No hearing date has been set.

4. The parties in this case believe that it neakense for the partiasad the Court to know
the outcome of the appellate adjudicatiothaf summary judgments order in the Delaware
Action before proceeding with this case besmathe Federal Circuit’s ruling will likely be
instructive on issues posed in this action ang eveen be dispositive of this action. Further, &
stay of proceedings until the dferal Circuit rules on GeoTag'appeal will promote judicial
economy by likely bringing finality and certaintty issues regarding claim construction and
infringement. Many of the same claim termattare proposed for cangction in this action
were construed in the Delaware Action. Thedtal Circuit’s ruling orthose constructions will
therefore directly impact thasction. Additionally, the claims s that are the basis for those
summary judgment orders (“dynamic replicati@md “geographical areas”) are also a basis f

Zoosk’s non-infringement defense in this action.
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In the alternative, if the Court does not stiaig action pending ajgal, it could cost both
the Court and the parties substantial resour@é® parties would likely complete claim

construction, fact discovery, expert reports] dispositive motions lbere a ruling from the

Federal Circuit. These exercises could benfarght depending on the Federal Circuit’s ruling.

As such, in the context of corcant patent infringement lawsi involving the same patents,
courts frequently stay all proceedings followeny appeal of one of érelated cases to the

Federal Circuit.See e.gPhonometrics, Inc. v. Economy Inns of Amer#0 F.3d 1356, 1360

(Fed. Cir. 2003) (acknowledging that the “didtgourt twice stayed thpresent actions pending

our decisions imNorthern TeleconandChoice Hotelsrespectively”);Smithkline Beecham Corp.

v. Apotex Corp.2004 WL 1615307, *7 (E.D. Pa. 2004) (stayiconsolidated aicin against non-
Apotex defendants pending review of ruling from Apotex cae$enthal Collins Group, LLC
Trading Tech. Int’l, Ing.2009 WL 3055381 (N.D. Ill. 2009) (stimg case because “it makes lif]
sense to proceed further on the merits ofuth@erlying patent infringement dispute” until the
Federal Circuit rules on claim consttion issues in other actions tHatay affect the direction g

this case”).

Accordingly, the parties to this action hergbgpectfully request that the Court continde

the Case Management Conference curresgheduled to take place on April 30, 2015 until
sometime after the completion thie appellate review of the summgudgment orders entered
related cas#licrosoft Corp. and Google v. GeoTag, In€Case No. 1:11-cv-175 (RGA) (D. Del
and Federal Circuit G& No. 15-1140 (entitledlicrosoft Corp. v. GeoTag, Ing or to a future
date convenient to the Court, and to contitheestay of this case uhnthat continued Case

Management Conference.

SO STIPULATED.
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BECK, BISMONTE & FINLEY, LLP
Dated: April 23, 2015

By: /) Joseph A. Greco
Joseph A. Greco
Attorneys for Plaintiff and Counterclaim-
Defendant
GeoTag, Inc.

FENWICK & WEST LLP

By: /d/ Brian E. Lahti
Brian E. Lahti
Attorneys for Defendant and
Counterclaimant
Zoosk, Inc.

PURSUANT TO STIPULATION, IT ISSO ORDERED. The CMCis reset for
7/ 30/ 2015 at 10:30 a.m An

updat ed j oi nt CMC statenent shall

pe filed by 7/23/2015.

4/ 28/ 15
Dated:
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ATTESTATION PURSUANT TO LOCAL RULE 5-1(1)(3)

Pursuant to Local Rule 5-1(i)(3egarding signates, | attest that the concurrence in tf

filing of this document has been obtained from its signatories.

Dated: April 23, 2015

By: /d/ Joseph A. Greco
Joseph A. Greco

Attorney for Plaintiff and Counterclaim-
Defendant Geol@ Inc.
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