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UNITED STATES DISTRICT COURT
Northern District of California

San Francisco Division

JEFFREY MARTINS, No. C 13-00591 LB
Plaintiff, ORDER GRANTING PLAINTIFF’'S
MOTION FOR A PRELIMINARY
V. INJUNCTION
UNITED STATES CITIZENSHIP AND [Re: ECF No. 17]

IMMIGRATION SERVICES, et al.,

Defendants. |

INTRODUCTION

Plaintiff Jeffrey Martins, an immigration attornagho represents persons seeking asylum in t
United States, brought claims against the Untates Citizenship and Immigration Services
(“USCIS”), Alejandro Mayorkas in his official capacity as Director of the USCIS, the United St
Department of Homeland Security (“DHS”), and Janet Napolitano, in her official capacity as
Secretary of DHS (collectively, “Defendants”), under the Freedom of Information Act (“FOIA”)
U.S.C. § 552 et seq., and the Administrative Procedure Act (“APA”), 5 U.S.C. § 701 et seq., t
receive, pursuant to his FOIA requests, theglimiew notes” taken by Asylum Officers when they
interviewed his clientsSee generallfomplaint, ECF No. 1. These interview notes, which are

kept in his clients’ “Alien Files” (“A-Files”)are being withheld by Defendants on the ground tha

! Citations are to the Electronic Case File (“‘ECF”) with pin cites to the electronically-
generated page numbers at the top of the document.
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they are protected by the deliberative process privilege and therefore are covered by Exemptjion

FOIA, 5 U.S.C. § 552(b)(5)See idJ 5. Mr. Martins moves for a preliminary injunction enjoinin

Defendants from asserting Exemption 5 and requiring them to promptly produce the interview

Y

nof

so that Mr. Martins can use them to prepare for his clients’ upcoming removal hearings. MotiFn,
e

ECF No. 17. Defendants oppose the motidbpposition, ECF No. 20. Upon consideration of th
record in the case and the arguments of counsel at the July 3, 2013 hearing, (GRADIFS Mr.
Martins’s motion and orders the expedi¥alighnindex described below.
STATEMENT

I. THE ASYLUM PROCESS

The following description of the asylum process is taken from the allegations in Mr. Martin
complaint and the evidence he submitted in support of his motion for a preliminary injunction.

Asylum is a form of protection for persons who have suffered persecution or have a
well-founded fear of persecution on account of ragkgion, nationality, membership in a particul
social group, or political opinion. Complaint, ECF No. 1 { 16. A grant of asylum gives the
individual legal immigration status in the United Statkes. A person who is not in removal
proceedings may apply for asylum affirmatively, and one who is in removal proceedings may
as a defense to removadd. 1 17; Martins Declaration, ECF No. 17 1 9. Affirmative asylum see
commence the application process by mailing a completed Form 1-589 to one of four USCIS

Centers. Complaint, ECF No. 1 § 17; Martins Declaration, ECF No. 17 § 9. The application {

forwarded to the USCIS Asylum Office that has jurisdiction over the case, and the applicant i$

scheduled to appear for an interview before an Asylum Officer. Complaint, ECF No. 1  17;

2 In their opposition, Defendants also moved (1) for partial judgment on the pleadings (
grounds that only FOIA allows the requested relief against only the agencies (not the individy
(2) for dismissal of claims against certain federal defendants, and (3) to quash a discovery re
SeeOpposition, ECF No. 20. The court denieitheout prejudice Defendants’ motions on the
ground that the court’s scheduling order contemplated only Mr. Martins’s motion for a prelimil
injunction and that Defendants should file thebtion on a properly-noticed five-week schedule

after the court rules on Mr. Martins’s motion for a preliminary injunction. 6/19/2013 Order, EC

No. 22. Defendants’ motion was filed only three weeks before the July 3, 2013 h&wertCF
No. 20.
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Martins Declaration, ECF No. 17 § 9.

An asylum applicant may appear for the interview on his or her own. Complaint, ECF No.
18; Matrtins Declaration, ECF No. 17 1 10. Alternatively, at his or her own expense, an applid
may be represented in applying for asylum, inclu@inthe interview before the Asylum Officer.
Complaint, ECF No. 1 1 18; Martins Declaration, ECF No. 17 1 10. The applicant is responsi
bringing an interpreter to the interview if one is needed. Complaint, ECF No. 1 § 18; Martins
Declaration, ECF No. 17 § 10. At the intervighe Asylum Officer reviews the application with
the applicant and questions the applicant under oath. Complaint, ECF No. 1 { 19; Martins
Declaration, ECF No. 17 1 11. As a general matter, questions are used to elicit information b
on the applicant’s eligibility for asylum. Complaint, ECF No. 1 § 19; Martins Declaration, ECH
17 9 11. Some matters must be explored with every applicant — factors related to the eleme
the refugee definition, those related to mandatory bars and bases for discretionary denials, th
applicant’s current immigration status, and factors that relate to the one-year filing deadline.
Complaint, ECF No. 1 {1 19; Martins Declaration, ECF No. 17 1 11. Some questions will be
essentially the same from applicant to applicant, such as whether the person has persecuted
previously applied for asylum, while other questions probe the particular facts underlying the

individual applicant’s claim for asylum. ComplgiECF No. 1 § 19; Martins Declaration, ECF N

11
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17 1 11. While conducting the interview, the Asylum Officer seeks to determine if the applicant is

credible. Complaint, ECF No. 1 1 19; Martins Declaration, ECF No. 17 § 11.

Asylum interviews are not recorded. Complaint, ECF No. 1 { 20; Martins Declaration, EC
17 1 13. The interviewing Asylum Officer is responsible for taking notes that document the
interview. Complaint, ECF No. 1  20; Martins Declaration, ECF No. 17  13. If present, an
attorney for the applicant may also take notes and retain his or her own notes. Complaint, E(

1 9 20; Matrtins Declaration, ECF No. 17 1 13. An interpreter may also take notes in order to

- N

CF 1
hely

him or her provide accurate interpretation, but these notes normally are confiscated at the end of

interview. Complaint, ECF No. 1  20; Martins Declaration, ECF No. 17 { 13.
Asylum Officers receive training and directiabhout how they are to take notes of asylum

interviews. Complaint, ECF No. { 21; Burke Declaration, ECF No. 19 { 3, Exh. A (overview @
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USCIS Asylum Division Training Progranfsom USCIS webpage). The USCIS Asylum
Division’s Training Section provides training on dional level and on a local level in the field
offices. Complaint, ECF No. Y 21; Burke Declaration, ECF No. 19 1 3, Exh. A. All Asylum
Officers are required to attend and completeAsy@um Officer Basic Taining Course (“AOBTC"),
which is a national training course that is spedifi asylum adjudications. Complaint, ECF No. ]
21; Burke Declaration, ECF No. 19 | 3, Exh. @ne of the AOBTC lesson modules specifically
addresses “Note-Taking” by interviewing Asyluificers. Complaint, ECF No. 1 § 22, Exh. A
(“Interview Part 2: Note-Taking” lesson module); Burke Declaration, ECF No. 19 1 4, Exh. B

(same). The Note-Taking lesson module provides an overview of the purpose of the notes taken

the interviewing Asylum Officer, and it details the requirements and characteristics of “proper
note-taking.” Complaint, ECF No. 1 § 23, Exh. A; Burke Declaration, ECF No. 19 { 4, Exh. B
lesson module explains:
It is essential for asylum officers to take clearly written and comprehensive notes
during the interview. Interview notes must accurately reflect what transpired during
the interview so that a reviewer can reconstruct the interview by reading the interview
notes. In addition, the interview notes should substantiate the asylum officer’s
decision.
Complaint, ECF No. 1 1 23, Exh. A at 25; Burke Declaration, ECF No. 19, Exh. B at 4.

While it is recognized that mistakes will occur, interviewing Asylum Officers are charged W
taking notes that are clear, accurate, detailed, and objective. Complaint I 24, Exh. A; Burke
Declaration, ECF No. 19, Exh. B. The lesson module repeatedly emphasizes that “(a] review
should be able to reconstruct what transpired during the interview by reading the interview nd
Complaint, ECF No. 1 1 24, Exh. A at 25, 27, 32; Burke Declaration, ECF No. 19, Exh. B at 4
11. The Officers are not required to transcribe every word that is spoken during the interview
they are instructed that their notes should accurately reflect what the Officer asks and what th
applicant says and further that there can be instances when having the notes include every W
essential to capture the meaning of what the applicant has said. Complaint, ECF No. 1 | 24,

at 26-29; Burke Declaration, ECF No. 19, Exh. B-& When appropriate, the Asylum Officer is

also to note what an applicant does not say, such as when the applicant is not able to answef

question. Complaint, ECF No. 1 T 24, Exh. A at 29; Burke Declaration, ECF No. 19, Exh. B §
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While documenting the content of the interview, the Officer's notes must not include his or he
subjective opinions, suppositions, or personal inferences. Complaint, ECF No. 1 § 25, Exh. A
28; Burke Declaration, ECF No. 19, Exh. Beaf. The note-taking lesson module states:
Asylum officers should take care that their notes will be perceived by others as an
accurate and objective record of the interview. For example, even an exclamation
point placed in reaction to a portion of the applicant's testimony may appear as a
judgment of the applicant’s claim.
Complaint, ECF No. 1 1 25, Exh. A at 27-28; Burke Declaration, ECF No. 19, Exh. B at 6-7.
After the interview, separate and apart from the notes themselves, the Asylum Officer is
responsible for completing an assessment of the asylum applicant’s claim. Complaint, ECF N
26; Burke Declaration, ECF No. 19 1 5, Exh(“Becision Writing Part I: Overview and
Components, Focusing on 1st Three Components” lesson module on writing assessments ar
Notices of Intent to Deny). The assessment provides the Officer’s evaluation of the applicant
claim. Complaint, ECF No. 1 { 26; Burke Declaration, ECF No. 19 { 5, Exh. C. A supervisor
reviews all of the evidence and the interviewing Officer's assessment before a decision on th

application is made. Complaint, ECF No. 1 § 27. In some cases, additional review by Headd

follows. Id. Thereafter, a given application may or may not be grarted.

-
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If asylum is not granted to the affirmative asylum applicant and the applicant otherwise does r

have valid immigration status in the United States, a Notice to Appear is issued to the asylun
and the individual is referred for removal proceedings at the Immigration Gduft.28; Martins
Declaration, ECF No. 18 11 16-17. The Refaxatice typically provides only minimal
information about the basis or bases for the Asylum Office’s decision not to grant asylyns;
Martins Declaration, ECF No. 18 § 17.

Before the Immigration Court, the applicant, now formally referred to as the “respondent,”
renew his or her application for asylum. Complaint, ECF No. 1  29. The Immigration Judge
reviews the respondent’s asylum case de né&o.The proceedings are now adversarial in natur
with the respondent’s application contested by an attorney working for Immigration and Custd

Enforcement (“ICE”), another component of the Department of Homeland SeddrityCE Trial

SE

can

ms

Attorneys prosecuting cases before the Immigration Court have access to a great deal of infgrma
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about respondents, including each individual’'s A-Fileicltontains all official record material fo
a noncitizen for whom DHS or its predecessor agency has created a record under the Immigi
and Nationality Act.Id. 1 30; Martins Declaration, ECF No. 18 1 20. It includes all
immigration-related documents such as previously submitted applications and petitions,
naturalization certificates, documents related to removals from the United States, reports of
investigations, statements, correspondence, and memonahdalso included are the Asylum
Officer notes from the asylum interview and the Asylum Officer’'s assessnteift31. The

government allows ICE Trial Attorneys to use the Asylum Officer interview notes as evidence

1

atio

int

removal proceedingdd. In fact, the AOBTC Note-Taking lesson module specifically contemplates

that “ICE Trial attorneys have access to the files of cases that are referred to the immigration
or denied by the asylum officer. If interview notes are introduced to the court as evidence, th
immigration judge will also see the interview noteld’, Exh. A at 4; Burke Declaration, ECF No.
19 1 4, Exh. B at 4. In many cases, ICE Trial Attorneys will compare court testimony or prior
written statements to the notes in an effort to identify inconsistencies, and they will use the ng
try to impeach the applicant’s credibility. Complaint, ECF No. 1 § 31. The AOBTC “Note-Tak
lesson module also expressly contemplates that individual respondents and their representat
be given a copy of the Asylum Officer noteshié interview notes are introduced in proceedings

before the Immigration Courtd. § 33, Exh. A at 4; Burke Declaration, ECF No. 19 1 4, Exh. B

4.

To prepare their clients and present their cases in the strongest manner possible, attorney

representing respondents before the Immigration Court (like Mr. Martins) frequently will submni

FOIA requests to USCIS for their clients’ A-FSlen advance of the individual merits hearings.
Complaint, ECF No. 1 1 34; Martins Declaration, ECF No. 18 11 5-8. For asylum seekers an
representatives, a FOIA request for the A-File is often the fastest way — and for many, the o
practical way — to secure information from the A-File that is needed to prepare sufficiently in
advance of the merits hearing. Complaint, ECF No. 34; Martins Declaration, ECF No. 18 11
representing an individual referred by the Asylum Office for proceedings before the Immigrati

Court, having the notes from the individual’s iniew before an Asylum Officer can be integral tq
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the representation the attorney will seek to provide to his or her client. Complaint, ECF No. 1

Martins Declaration, ECF No. 18 11 18-24. The notes are especially important to have when

attorney is representing an individual whom heloe did not represent before the Asylum Office

Complaint, ECF No. 1 { 35; Martins Declaration, ECF No. 18 1 18-24.
For example, for clients he did not represent in the asylum interview, Mr. Martins uses As)

Officers’ notes to:

* identify ways in which clients did not effeeliv communicate facts relevant to showing their
eligibility for asylum;

* Dbetter prepare the clients for their hearings and determine whether additional evidence s
presented in support of the clients' claims;

* identify when possible inconsistencies may be emerging and question the client to develd
understanding of what might explain those perceived differences in the way the client has
communicated his or her experience on different occasions;

* prepare clients for the cross-examination wikyikely face from ICE Trial Attorneys; and

» assess whether the notes reflect a mistake or misunderstanding on the part of the intervig
Asylum Officer or simply a miscommunication between the Officer and the applicant or the
interpreter.

Complaint, ECF No. 1 1 36; Martins Declaration, ECF No. 18 11 £8Qdnversely, when Mr.

¥ Mr. Martins gives case-specific examples to illustrate these points. For example, he
represented a Somali woman who was referred for removal proceedings based on her perce
of credibility, in part because the Asylum Officer did not believe that the Kenyan refugee cam

an

un

noul

p a

BT

h

ved
P,

where she spent time, existed. Martins Declaration, ECF No. 18, 1 24. He identified the issue frt

the notes and obtained proof that the camp existed, and the Immigration Judge granted asyIU
thereafter.ld.; see also id{{ 25 (identified context of conditions in Georgia relevant to a gay m
petition for asylum), 26 (determined from notes that Asylum Officer, who referred a man from
Uzbekistan for proceedings based on his failure to meet the one-year filing deadline, had not
guestioned the asylum seeker for the impact of trauma, which is a recognized basis for an ex
for the filing deadline); with that information, th&granted asylum), 27 (identified and develope(
from notes information relevant to harassment of an elderly woman from Kyrgystan who then
received asylum), 28 (learned during cross-examination in removal proceedings about challe
gay man'’s credibility about his mistreatment in Tajikistan; asylum was granted only after
continuance to develop the context (including his ptd explain the perceived issues; this crea
delay and stress that would have been avoided with production of notes before the hearing).
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Martins does not have the notes of his clients’amyihterviews, he typically must spend significa
additional time with affected clients in an effort to reconstruct their interviews from memory.

Complaint, ECF No. 1 1 47; Martins Declaration, ECF No. 18 11 18-19. This is an extremely
substitute for the notes themselves for reasons that include the effects of the passage of the
the difficulty clients have in remembering the content of their interviews due to the stress they
commonly under in the interviews themselves. Complaint, ECF No. 1 { 47; Martins Declarati
ECF No. 18 11 18. And having to devote the additional time to this subject in meetings with ¢

has a negative impact on Mr. Martins’s law practice. Complaint, ECF No. 1  47; Martins

Nt

pOO

me
are
on,

lien

Declaration, ECF No. 18 1 5, 8, 19. The time and administrative burden involved in having {o fil

administrative appeals to challenge the withholding of the Asylum Officer interview notes in e
affected client’s case also negatively impacts Mr. Martins’s law practice. Complaint, ECF No
47; Martins Declaration, ECF No. 18 {1 5, 8, 19.

The AOBTC “Note-Taking” lesson module recopes that Asylum Officer’s notes will be
produced in response to FOIA requests at least some portion of the time such requests are s
Complaint, ECF No. 1 1 39, Exh. A; Burke Declaration, ECF No. 19 { 4, Exh. B. It states:

Some asylum applicants or their representatives may obtain the notes as part of a
Freedom of Information Act (FOIA) quest. Although generally, notes are not
Browded in response to a FOIA request, there have been occasions when they have
een provided.
Complaint, ECF No. 1 1 39, Exh. A at 4; Burke Declaration, ECF No. 19 4, Exh. B at 4.

In the past, Mr. Martins frequently received the Asylum Officer interview notes when

Aach

179

Lbn

his clients’ A-File contents were produced in response to the FOIA requests he filed as part df his

representation of his clients. Complaint, ECF No. 1 1 40, Exh. B (sample of interview notes

(redacted) received by Mr. Martins in responsE@A request); Martins Declaration, ECF No. 18

1 30, Exhs. B, C. Beginning in or aroundgfa2012, Mr. Martins stopped receiving the Asylum
Officer notes of his clients’ asylum interviews a consistent basis despite his having requested
them (as he had previously) through a FOIA request for the A-File. Complaint, ECF No. 1 { 4
Martins Declaration, ECF No. 18  31. Over the past several months, none of Mr. Martins’s

requests under FOIA for his clients’ A-Files has led to production of the notes taken during hi
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clients’ asylum interviews though he has repeatedly appealed to the agency and specifically
challenged the withholding of asylum interview notes. Complaint, ECF No. 41; Martins
Declaration, ECF No. 18 { 31. While USCIS basn withholding Asylum Officer notes when
requested under FOIA, DHS continues to make the notes available to ICE Trial Attorneys anc
allows them to use them against affirmative asylum applicants who are referred for removal
proceedings before the Immigration Coui@€omplaint, ECF No. 1 T 43; Martins Declaration, EC|
No. 18 1 32. Even when the Asylum Officer interview notes are not used against a client in ré
proceedings, an attorney representing an affirmative asylum applicant in subsequent proceeq
impeded in his or her ability to provide the highest level of quality representation when it is ng
possible for the notes to be secured under FOIA or by other means. Complaint, ECF No. 1 |
II. MR. MARTINS’'S FOIA REQUESTS FOR HIS CLIENTS’ A-FILES

Mr. Martins is an immigration attorney who represents persons seeking asylum in the Unif
States. Complaint, ECF No. 1 { 1; Martins Declaration, ECF No. 18 { 1, 4. He regularly repn
asylum seekers and other immigrants befoeefAsylum Office, Distict Immigration Office,
Immigration Court, Board of Immigration Appeads)d U.S. Court of Appeals. Complaint, ECF N
1 9 11; Martins Declaration, ECF No. 18 1 4. When representing clients before the Immigrati
Court and in other matters, Mr. Martins routinely submits FOIA requests to DHS (formerly the

Immigration and Naturalization Service (“INS”)) and one or more of its constituent agencies,

“In circumstances in which notes from an individual's asylum interview are introduced
as evidence by an ICE Trial Attorney, the respondent then receives a copy of the interview ng

!

-
EMO

ng

45,

ed

ese

ptes

that neither the individual nor his legal representative currently can secure under FOIA. Complai

ECF No. 1 1 44. If the respondent is represented, his or her counsel will receive a copy of th
Id. By then, the legal representative’s ability to address the notes and adequately prepare th
and the case has been seriously hampdcedEven where it may be possible to secure a

continuation of proceedings, there are negative consequddceBue to the immense load of cas
handled by the Immigration Courts and the effects of the backlog, a continuance can result in
postponement of the proceedings for lengthy periods of ticheThis delay, in turn, can negativel

affect withesses’ memories and availability, increase the stress level for the asylum seeker, aind

prolong the time when the applicant is separated from a spouse or children he or she had to
behind when fleeing the home countiy.
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including USCIS, for a given client’s complete A-File, which contains all DHS- and former
INS-generated records and documents pertainitigetalient’s immigration status and history.
Complaint, ECF No. 1 1 11; Martins Declaration, ECF No. 18 1 5-8. Mr. Martins makes theq
FOIA requests with his clients’ consent and oairthehalf. Complaint, ECF No. 1 1 11; Martins
Declaration, ECF No. 18 { 5.

Mr. Martins made the following FOIA requests, which are at issue in this action:

. On or about March 26, 2012, Mr. Martins submitted a FOIA request for the A-File of hj

client, N.S. This request is identified as NRC2012026531. In its response, USCIS indica
it had identified 190 pages as responsive to the request. On or about April 12, 2012, USC
indicated it was releasing 58 pages in full and 57 pages in part to Mr. Martins, while withh
54 pages in full. USCIS further indicated that it was referring an additional 21 pages to arj
agency for it to respond directly to Mr. Martins. On or about May 29, 2012, Mr. Martins
appealed the determination to withhold material covered by the request, specifically challg
the withholding of the notes taken by the AsylQOfficer at N.S.'s asylum interview. On or
about June 10, 2012, after receiving Mr. Martins’s appeal, USCIS indicated it was releasir]
additional 52 pages, 15 in full and 37 in part, to him. With the exception of one page, whig
out questions and answers pertaining to the mandatory bars to asylum, the Asylum Office
notes of N.S.’s interview were not among thggmreleased. Defendants continue to withhol
the Asylum Officer notes of N.S.’s interview. The merits hearing for N.S. is set for July 12
2013. Complaint, ECF No. 1 1 52; Martins Declaration, ECF No. 18 § 37, Exh. F.

. On or about April 12, 2012, Mr. Martins submitted a FOIA request for the A-File of his

® USCIS is the federal agency that oversees lawful immigration to the United States.
Complaint, ECF No. 1 1 12. Itis a component of DHS and is responsible for certain
immigration-related adjudications and benefits prograltis.Among the programs that it
administers are those that are “humanitarianiature, providing protection to individuals inside
and outside the United States who are displaced by war, famine, and civil and political unresf
those who are forced to flee their countries to escape the risk of death and torture at the hang
persecutorsld. This includes administration of the Asylum Progrdoh. Also part of USCIS is
the National Records Center (“NRC"). In addition to fulfilling an internal record-keeping role
for the agency, NRC is the main office for the processing of FOIA requests directed tddisers.
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client, A LA.G. This request is identified as NRC2012033089. In its response, USCIS indi¢

that it had identified 488 pages as responsive to the request. On or about May 29, 2012,
indicated that it was releasing 242 pages in full and 17 pages in part to Mr. Martins. The
agency’s response indicated that 88 pages were withheld in their entirety and an additiong
pages were referred to other agencies for those entities to respond directly to Mr. Martins
about June 19, 2012, Mr. Martins appealed the determination to withhold information covg
the initial FOIA request and specifically challenged the withholding of the notes that the As
Officer took during A.A.G.’s asylum interviewOn or about July 23, 2012, after receiving thg
appeal, USCIS indicated it was releasing an additional 20 pages in part to Mr. Martins.
Defendants continue to withhold the Asylum Offisenotes of A.A.G.’s interview. The merits
hearing for A.A.G. is currently set for September 27, 2013. Complaint, ECFN®&3;1Martins
Declaration, ECF No. 18 38, Exh. G.

On or about May 23, 2012, Mr. Martins submitted a FOIA request for the A-File of his
client, C.S. This request is identified as NRC2012046553. On or about June 5, 2012, US

responded, indicating that it had identified 1,413 pages as responsive to Mr. Martins’s reqres

USCIS indicated that it was releasing 1,258 pages in full and 16 pages in part and withho
99 pages in full. USCIS further indicated that it was referring an additional 21 pages to arj
agency for it to respond directly to Mr. Martins. On or about June 5, 2012, Mr. Martins ap
the determination to withhold responsive material, specifically challenging the withholding
the notes documenting the two Asylum Office interviews of C.S. On or about July 19, 201
after receiving Mr. Martins’s appeal, USCIS indicated it was releasing an additional 11 pa

part to him. Defendants continue to withhtild Asylum Officer notes of C.S.’s interviews.

ate

U S(

Al 6
Oi
red

Bylu

CIS

ding
othi
pea
of

2,

hes

The merits hearing for C.S. took place on June 21, 2013, and asylum was denied. Complaint

ECF No. 1  54; Martins Declaration, ECI6.NL8 § 39, Exh. H; Hughes Declaration, ECF No{

26 at 2.
On or about May 1, 2012, Mr. Martins submitted a FOIA request for the A-File of his g
T.L. This request is identified as NRC2012038580. On or about May 22, 2012, USCIS inf

Mr. Martins of the agency’s determination to withhold 10 pages in part and 63 in full. On ¢
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about June 5, 2012, Mr. Martins appealed the determination to withhold responsive mater
included a specific challenge to the withholding of the notes documenting T.L.’s interview
Asylum Office. On or about July 16, 2012, USGhdicated it was releasing an additional 38
pages to Mr. Martins. Defendants continuatthhold the Asylum Officer notes of T.L.’s
interview. The merits hearing for T.L. is currently set for November 19, 2014. Complaint,
No. 1 § 55; Martins Declaration, ECF No. 18 1 40, Exh. I.

On or about June 1, 2012, Mr. Martins submitted a request under FOIA for the A-File
client, K.L. This request is identified as NRC2012049919. On or about June 12, 2012, U
responded, stating that it had identified 171 responsive pages. USCIS indicated that it wa
releasing 108 pages in full and 14 in part to Mr. Martins. On or about June 19, 2012, Mr.

Martins appealed the determination to withhold responsive material and included a specific

challenge to the withholding of the notes of his client’s asylum interview. In response to M
Martins’s administrative appeal, on or about July 19, 2012, USCIS indicated that it was re
an additional 14 pages in part and 4 in full to him. Defendants continue to withhold the ng
K.L.’s asylum interview. The merits hearing for K.L. was set for July 1, 2013 but was mov
August 19, 2013 (according to counsel at the hearing). Complaint, ECF No. 1 { 56; Martif
Declaration, ECF No. 18 41, Exh. J;
On or about June 15, 2012, Mr. Martins submitted a FOIA request for the A-File of hig
client, E.E. This request is identified as NRC2012055907. On or about July 3, 2012, US(
indicated that it had identified 200 responsive pages and was releasing 169 pages in full g
pages in part to Mr. Martins, while withholding 15 pages in full. USCIS also informed Mr.
Martins that it was referring an additional 7 pages to other agencies for those entities to rg
directly to Mr. Martins. On or about July 12, 2012, Mr. Martins appealed the determinatiof
withhold responsive material and specifically challenged the withholding of the notes
documenting the Asylum Office interview of E.E. On or about August 3, 2012, USCIS
responded to Mr. Martins’s administrative appeal and indicated that it would release an
additional 2 pages in part. Defendants contiougithhold the Asylum Officer notes of E.E.’s

interview. The merits hearing for E.E is currently set for March 2, 2015. Complaint, ECF
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1 57; Martins Declaration, ECF No. 18 1 42, Exh. K.

On or about June 15, 2012, Mr. Martins submitted a request under FOIA for the A-Filg
client, S.S. This request is identified as NRC2012055854. On or about July 19, 2012, UY
indicated that it had identified 177 responsive pages and was releasing 120 pages in full §
pages in part to Mr. Martins, while withholding 43 pages in full. USCIS also informed Mr.
Martins that it was referring an additional 3 pages to another agency for it to respond direq
Mr. Martins. On or about August 24, 2012, Mr. Martins appealed the determination to with
responsive material. In particular, Mr. Martins challenged the withholding of the notes
documenting the Asylum Office interview 8fS. On or about October 1, 2012, USCIS
responded to Martins’s administrative appeal and indicated that it would release an additi
pages in part and one in full. Defendants continue to withhold the Asylum Officer notes of
S.S.’s interview. The merits hearing for S.S. is currently set for September 30, 2013.
Complaint, ECF No. 1 {1 58; Martins Declaration, ECF No. 18 1 43, Exh. L.

On or about January 19, 2012, Mr. Martins submitted a FOIA request for the A-File of

client, Y.L. This request is identified as NRC2012003177. On or about July 3, 2012, US{¢

indicated it had identified 231 responsive pages and was releasing 123 pages in full and ¢
in part to Mr. Martins, while withholding 80 pages in full. USCIS indicated that it was refer
an additional 14 pages to other agencies for their direct response to Mr. Martins. On or a
July 16, 2012, Mr. Martins appealed the determination to withhold responsive material ang
included a specific challenge to the withholding of the notes of Y.L.’s asylum interview. In
response to Mr. Martins’s administrative appeal, on or about August 7, 2012, USCIS reles

additional 40 pages in part and one in full. Defendants continue to withhold the notes of
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interview. The merits hearing for Y.L. is currently set for July 17, 2014. Complaint, ECF No. 1

1 59; Martins Declaration, ECF No. 18 1 44, Exh. M.

On or about July 27, 2012, Mr. Martins submitted a FOIA request for the A-File of his
[LA. This request is identified as NRC2012069832. On or about August 15, 2012, USCIS
responded and indicated it would withhold 27 responsive pages in full and 9 such pages i

On or about August 21, 2012, Mr. Martins appealed the determination to withhold respong
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material and included a specific challenge to the withholding of the notes of I.A.’s asylum

interview. In response to Mr. Martins’ administrative appeal, on or about September 27, 2012

USCIS indicated it was releasing an additional 2 pages in part. Defendants continue to wjthh

the notes of I.LA.’s interview. The merits hearing for I.A. was held on March 27, 2013. Asylum

was granted, but Mr. Martins nonetheless contends that he continues to have a need for the r

from his interview, as they may bear on future representation that he may provide. Complaint

ECF No. 1 § 60; Martins Declaration, ECF No. 18 { 45, Exh. N.
. On or about November 1, 2012, Mr. Martins submitted a FOIA request for the A-file of his

client, M.A. This request is identified as NRC2012099752. USCIS'’s response indicated that

had identified 195 pages as responsive to the request. USCIS agreed to release 152 pages i

and 9 pages in part to Mr. Martins, while indicating it was withholding 24 pages in full. On or

about December 17, 2012, Mr. Martins appealed the determination to withhold responsivg

material and included a specific challenge to the withholding of the notes of M.A.’s intervigw a

the Asylum Office. On or about December 26, 2012, USCIS acknowledged receipt of the

administrative appeal and assigned control number APP2012001489 to the appeal. To date,

Martins has not received any further response to the administrative appeal, and Defendarts

continue to withhold the Asylum Officer notesMfA.’s asylum interview. The merits hearing

for M.A. is currently set for November 16, 2013. Complaint, ECF No. 1 § 61; Martins

Declaration, ECF No. 18 { 46, Exh. O.

As described above, Mr. Martins submitted FOIA requests for 10 of his clients’ A-Files, and he
has not received the interview notes from any of them. He alleges that Defendants have refused
produce the interview notes on the ground that they are protected by the deliberative process
privilege and therefore are exempt from FOIA under Exemption 5. Complaint, ECF Nosé€f 5
Opposition, ECF No. 20 at 13 (acknowledging thatribtes are being withheld on this ground).

ANALYSIS
I. LEGAL STANDARD
For a court to issue a preliminary injunction, a plaintiff must demonstrate (1) a likelihood of

success on the merits, (2) a likelihood of irreparable harm that would result if an injunction were 1
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issued, (3) the balance of equities tips in favahefplaintiff, and (4) an injunction is in the public
interest. See Winter v. Natural. Res. Def. Couns85 U.S. 7, 20 (2008)The irreparable injury
must be both likely and immediat&ee Carribean Marine Services Co., Inc. v. Baldrgset F.2d
668, 674 (9th Cir. 1988) (“a plaintiff must demonstrahmediate threatened injury as a prerequig
to preliminary injunctive relief”).

Prior toWinter, the Ninth Circuit employed a “sliding scale” test that allowed a plaintiff to pr
either “(1) a likelihood of success on the merits and the possibility of irreparable injury; or (2)
serious questions going to the merits were raised and the balance of hardships tips sharply ir
favor.” See Walczak v. EPL Prolong, Int98 F.3d 725, 731 (9th Cir. 1999) (citation omitted). |
this continuum, “the greater the relative hardship to [a plaintiff], the less probability of success
be shown.”ld. FollowingWinter, the Ninth Circuit held that although the Supreme Court
invalidated the sliding scale approach, the “serious questions” prong of the sliding scale survi
long as the plaintiff satisfied the other elements for preliminary relilance for Wild Rockies v.
Cottrell, 632 F.3d 1127, 1131-32 (9th Cir. 2011). Thus, a preliminary injunction may be apprg
when a plaintiff raises “serious questions going to the merits” of the case and the “balance of
hardships tips sharply in the plaintiff's favor,"opided that the other elements for relief are also
satisfied. Id. at 1132.
II. APPLICATION

A. Whether Mr. Martins Has Shown a Likelihood of Success on the Merits

As described above, Mr. Martins submitted FOIA requests for the A-Files for 10 clients.
Defendants produced most of the documents contained within the A-Files but withheld the As
Officers’ notes from his clients’ interviewsith those Asylum Officers on the ground that the
interview notes are exempted from disclosure under Exemption 5 of Fedé&Complaint, ECF
No. 1 9 5; Opposition, ECF No. 20 at 13. Spedificdefendants contend that the interview note
are protected from disclosure by the “deliberative process” privil8geComplaint, ECF No. 1

5; Opposition, ECF No. 20 at 13. After exhausting his administrative rerfiediedartins filed

® Under Rule 12(b)(1), Mr. Martins bears the burden of establishing subject matter
jurisdiction. See Stock West, Inc. v. Confederated Tribes of the Colville Reser8atoR.2d 1221,
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suit alleging that Defendants are improperly withlg the interview notes in violation of FOIA.

Complaint, ECF No. 1see Nat. Resources Defense Council v. United States Dep’t of D&@Bse
F. Supp. 2d 1086, 1094 (C.D. Cal. 2005) (“Where a citizen has made a request for information
FOIA, and the agency has refused in whole or in part to produce responsive materials, the aqt
authorizes the citizen to bring suit in federal court challenging the agency’s refusal to disclose

documents to the requester.”) (citing 5 U.S.C. § 552(a)(4)(B)). For the reasons explained belo

court believes that Mr. Martins has shown a high likelihood of success on the merits of his FQ
claim.

FOIA, which Congress enacted to overhaul thdipwudsclosure section of the Administrative
Procedures Act, allows private citizens to access government reSedMilner v. Dep’'t of Nayy

131 S.Ct. 1259, 1262 (201 Mtinier v. CIA 88 F.3d 796, 800 (9th Cir. 1996ke also Dep’t of Air

ur

w,

A

Force v. Rose425 U.S. 352, 361 (1976) (discussing Congress’s creation of FOIA). It “mandates ¢

policy of broad disclosure of government documen@iurch of Scientology v. Dep’t of the Army

611 F.2d 738, 741 (9th Cir. 1979). Underlying this policy is the principal that open governmept

allows “an informed citizenry to hold the governors accountable to the goverGeaiid Central

Partnership, Inc. v. Cuomd66 F.3d 473, 478 (2d Cir. 1999) (internal citations and quotations

omitted). Accordingly, every federal agency is required under the Act to make its records “prpmg

available to any person” upon receipt of a reasonably articulated request. 5 U.S.C. § 552(a)(B).

The “policy of broad disclosure” is not without limitatioBee Phillips v. Immigration and

Customs Enforcemer285 F. Supp. 2d 296, 301 (S.D.N.Y. Feb. 14, 2005). An agency may

1225 (9th Cir. 1989). A plaintiff must exhaust bisher administrative remedies before filing a
FOIA action. 5 U.S.C. 8§ 552(a)(6)(Aln re Steele799 F.2d 461, 465 (9th Cir. 1986). Where a
plaintiff has failed to exhaust within the administrative system, the district court will dismiss the

case for lack of jurisdictionld. at 465-66. To satisfy this exhaustion requirement, plaintiffs “myst

request specific information in accordance with published administrative proceshe®4$).S.C. §
552(a)(1), (2) & (3), and have the request improperly refused .Id. & 466. Mr. Martins alleges

that he has done so, Complaint, ECF No. 1 §{ 62-65, and Defendants do not challenge Mr. Marti

action on this ground.

"In his motion, Mr. Martins addresses only the likelihood that he will succeed on his FO
claim; he does not address his APA claiBeeMotion, ECF No. 17 at 8 n.1. For this reason, the
court also addresses only the likelihood that Mr. Martins will succeed on his FOIA claim.
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withhold a requested document “if the materiakate falls within one of the nine statutory

exemptions found in [5 U.S.C.] 8§ 552(b)Maricopa Audubon Soc’y v. United States Forest Sery.

108 F.3d 1082, 1085 (9th Cir. 199%ge Lion Raisins, Inc. v. U.S. Dep't of Agrig54 F.3d 1072,
1079 (9th Cir. 2004) (noting the Supreme Court’s broad interpretation of FOIA requires full ag
disclosure except where specifically exempted). These exemptions are “explicitly exclusive,
must be narrowly construed in light of FOIA’s dominant objective of disclosure, not secrecy.”
Maricopa 108 F.3d at 1085 (internal citations and quotation marks omitted) (emphasis added
Milner, 131 S.Ct. at 1265-66 (emphasizing thatA=€trongly favors openness and “broad
disclosure” with narrowly construed exceptions). The burden is on the agency to show that W
materials are exempt from disclosure. 5 U.S.C. § 552(a)(4é8)Minier 88 F.3d at 800.

Here, Defendants rely on Exemption 5 of FOIA to support withholding of the interview nots

enc

and

Exemption 5 “makes FOIA inapplicable to ‘inter-agency or intra-agency memorandums or letiers

which would not be available by law to a party other than an agency in litigation with the ager
United States Dep’t of Justice v. Julja86 U.S. 1, 11 (1988) (quoting 5 U.S.C. § 552(b)(5)). Tk
Supreme Court has interpreted this provision as “incorporat[ing] the privileges which the
Government enjoys under the relevant statutory and case law in the pretrial discovery contex
Renegotiation Board v. Grumman Aircraft Engineering Cot4@1 U.S. 168, 184 (1975ee also
NLRB v. Sears, Roebuck & C421 U.S. 132, 149 (1975) (Exemption 5 “exempt[s] those
documents, and only those documents, normally privileged in the civil discovery context.”); H
Rep. No. 1497, 89th Cong., 2d Sess., 10 (1966), U.S. Code Cong. & Admin. News 1966, p. 2
(the purpose of Exemption 5 is to ensure that “any internal memorandums which would routir
disclosed to a private party through the discovery process in litigation with the agency would
available to the general public”). Accordingly, “[t|he test under Exemption 5 is whether the
documents would be ‘routinely’ or ‘normally’ disclosed upon a showing of releva€EC' v.
Grolier Inc., 462 U.S. 19, 26 (1983).

Defendants assert that the interview notes would not normally be disclosed because they
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protected by the so-called “deliberative process” privilege that exists under federal comrfion |
Under the privilege, a government can withhold documents or prevent testimony that “reflect]|
advisory opinions, recommendations and delitb@ma comprising part of a process by which
government decisions and policies are formulatédl'C v. Warner Commn'¥42 F.2d 1156, 1161
(9th Cir. 1984). The primary purpose of the privilege is to “prevent injury to the quality of age
decisions” where “frank discussion of legal odipp matters’ in writing might be inhibited if the

discussion were made publicSears 421 U.S. at 150 (quoting S. Rep. No. 813, p. 9). Its other

ncy

purposes include to “protect against premature disclosure of proposed policies before they have

finalized or adopted; and to protect against confusing the issues and misleading the public by
dissemination of documents suggesting reasons and rationales for a course of action which
in fact the ultimate reasons for the agency’s actid@®oastal States Gas Corp. v. Dep’'t of Energy
617 F.2d 854, 866 (D.C. Cir. 1980) (citidgrdan v. U.S. Dep’t of JusticB91 F.2d 753, 772-774
(D.C. Cir. 1978)).

There are two requirements to establish the applicability of the privilege North Pacifica,
LLC v. City of Pacifica274 F. Supp. 2d 1118, 1121 (N.D. Cal. 2003). First, the document or
testimony “must be predecisional—i.e., it must have been generated before the adoption of [
policy or decision.”FTC v. Warner Commc’ng42 F.2d 1156, 1161 (9th Cir. 1984&e also Seays
421 U.S. at 152 (noting that “communications maderahe decision and designed to explain it”
not privileged). Second, the document or testimony “must be deliberative in nature, containirn
opinions, recommendations, or advice about . . . policies [or decisidRBL; 742 F.2d at 1161.
As one court has put it, “the central question is not whether the information at issue bears a g
connection to a final determination, but is rather whether the requested information independ
‘reflects’ the deliberative process itseliMicGrady v. Mabus635 F. Supp. 2d 6, 18 (D.D.C. 2009
(citing Public Citizen, Inc. v. Office of Mgmt. & BudgB69 F.3d 434, 444 (D.C. Cir. 2009) (“Only

those portions of a predecisional document that reflect the give and take of the deliberative p

8 “In federal question cases, federal privilege law appliés!’.R.B. v. North Bay Plumbing
Inc., 102 F.3d 1005, 1009 (9th Cir.1996) (citing Fed. R. Evid. 5H8;also North Pacifica, LLC v.
City of Pacifica 274 F. Supp. 2d 1118, 1120 (N.D. Cal. 2003).
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may be withheld.”) (internal citations omitted)). For this reason, “[p]urely factual material that
not reflect deliberative processes is not protected”; nonetheless, factual material that “is so
interwoven with the deliberative material that it is not severable” is protelttedndeed, one court
has cautioned that, while [flactual material generally is not considered deliberative, . . . the
fact/opinion distinction should not be applied mecbally. Rather, the relevant inquiry is whethe
‘revealing the information exposes the deliberative procesSahchez v. JohnspNo. C-00-1593
CW (JCS), 2001 WL 1870308, at *5 (N.D. Cal. Nov. 19, 2001) (quatsgembly of the State of
California v. United States Dep’'t of Commer8é8 F.2d 916, 920 (9th Cir. 1992)). “The court
must, however, take into account the deliberative process as a whole, and whether the disclg
even factual material would reveal a decisionmaker’'s mental proddagd v. U.S. Citizenship
and Immigration Servs832 F. Supp. 2d 1095, 1112 (N.D. Cal. 2011) (ci@ad Native Plant
Soc'y v. United States Environmental Protection Age?s¥ F.R.D. 408, 413 (N.D. Cal. 2008ge
also Nat'l Wildlife Fed’'n v. U.S. Forest Ser861 F.2d 1114, 1118-19 (9th Cir. 1988).
“Even if established, the privilege can be overedrecause it is a qualified privilege; that is, °
litigant may obtain deliberative materials [or information] if his or her need for the materials [0
information] and the need for accurate fact-finding override the government’s interest in
non-disclosure.”’North Pacificg 274 F. Supp. 2d at 1122 (quotiRgC, 742 F.2d at 1161).
In deciding whether the qualified deliberative process privilege should be overcome,
a court may consider the following factors: (1) the relevance of the evidence, 82) the
availability of other evidence, (3) the government's role in the litigation, and (4) the
extent to which disclosure would hinder frank and independent discussion regarding
contemplated policies and decisioBge id Other factors that a court may consider
include: (5) the interest of the litigant, and ultimately society, in accurate judicial fact
finding, (6) the seriousness of the litigation and the issues involved, §7) the presence
of issues concernin? alleged governmental misconduct, and (8) the federal interest in
the enforcement of federal law.

Id. (citing United States v. Irvinl27 F.R.D. 169, 173 (C.D. Cal. 1989).

A review of Defendants’ opposition reveals thatihave not at this point met their burden to
show that the deliberative process protects the interview notes from disclosure (regardless of
whether the interview notes are only those sought by Mr. Martins or any interview notes geng
SeeOpposition, ECF No. 13-15. Indeed, Defendants refer to the deliberative process privileg

once (when they state in a conclusory way that they will continue to rely on it) and, aside frof
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citation in a footnote to a single judicial opinfenmake no attempt to argue for its applicatiGee
id.

Instead, Defendants argue only that Mr. Martins’s proposed relief — the speedy release of
interview notes — is premature because Defendants have yet to sMaaglaindex that identifies
the documents withheld, the FOIA Exemptions relied on, and a detailed explanation about wh
documents fall within the claimed Exemptior3ee Vaughn v. RosetB84 F.2d 820, 827-28 (D.C.
Cir. 1973);see King v. Dep’t of Justic830 F.2d 210, 223-24 (D.C. Cir. 1987) (describing the

content of &/aughnindex). This argument does not support a finding that Mr. Martins’s FOIA

° Without elaboration, Defendants citeRhillips v. Immigration and Customs Enforcemer
385 F. Supp. 2d 296 (S.D.N.Y. 2005), apparently in support of their argument that the deliber]
process privilege applies to the interview notes Mr. Martins requests. Opposition, ECF No. 2
n.2. InPhillips, the plaintiff sought “selective portions of government records relating to the

immigration status of two former military officials of El Salvador, General Jose Guillermo Gar¢

El Salvador’s Minister of Defense from 1979 to 1983, and General Carlos Eugenio Vides-Cas
Director-General of El Salvador’s National Guard during the same periddat 299. Included in
this request were the “handwritten notes of an interview of Garcia by an INS official following
request for asylum [], as well as a brief summary of the interview and an initial assessment of
Garcia’s request [].Id. at 302. The defendant withheld these documents pursuant to the
deliberative process privilegeéd. The court concluded that the deliberative process privilege
applied to the handwritten interview notes (i.e., they were both pre-decisional and deliberativg
that, although the notes arguably were “largely factual,” the factual information was not sever,
from its deliberative context because the notes were not “a verbatim transcript” and instead

the

y tr

t
ativ
D at
ia,

anc

his

) al
Able

“appear[ed] to reflect a selective recording of information particularly pertinent to Garcia’s reques

for asylum.” Id. at 303.

Anticipating Defendants’ citation to this opinion, Mr. Martins contends in his motion tha
Phillips is distinguishable “for a number of reasons, including that the documents at issue the
of a different nature than the notes [Mr. Martin] seeks.” Motion, ECF No. 17 at 15 n.3. Althoy

t
e W
igh

the court will not attempt to guess what Mr. Martins means by this statement, it does note that ott

similarly non-binding authority has come out the other way with respect to the applicability of
deliberative process privilege to “factual” portions of interview notes (even ones that do not p
to be “verbatim transcripts”)See Kubik v. United States Fed. Bureau of Prishios 10-6078-TC,
2011 WL 2619538, at *7 (D. Or. July 1, 2011). Also, this case involves asylum seekers’ acce
their own interviews, which implicates different issues — as with an inmate’s access to his ow
presentence report — than a third party’s access to information (includiigllips, access to the
asylum officer’s notes of interviews of two former military leaders in El Salvador). In any evel
given that the deliberative process privilege is qualified and depends on factors that include t
relevance of the evidencege FTC742 F.2d at 1161, the court’s expeditéalighnindex remedy
addresses any concerns.
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claim is unlikely to succeed. “The purpose of the index is to ‘afford the FOIA requester a
meaningful opportunity to contest, and the distcourt an adequate foundation to review, the
soundness of the withholding.XVeiner v. FBI 943 F.2d 972, 977 (9th Cir. 1991) (quotiigg,
830 F.2d at 218). “The index thus functions tooesthe adversary process to some extent, and
permit more effective judicial review of the agency’s decisidd.”at 977-78. The lack of a
Vaughnindex, then, does not bear upon the merits of a plaintiff’'s FOIA claim (i.e., whether an
agency properly may withhold a particular document); rather, the lack of one bears upon the

plaintiff's ability to contest, and the court’s abilitty decide, the appropriateness of the withholdi

ng.

Conversely, the court believes that Mr. Martins has shown — to the extent he can without @ctu

seeing the documents or havingaughnindex — that he is likely to succeed on the merits of his
FOIA claim. Although the interview notes clearly are predecisional (because the interview tal
place and the interview notes are taken before a determination is made whether to grant an
interviewee asylum), Mr. Martins has put forth a credible argument, supported by authority, th
notes are not deliberative because they most likely are near-verbatim transcripts of the interv

most likely contain only factual material add not contain the Asylum Officers’ subjective

opinions or Defendants’ deliberative process about whether to grant asylum to the intervieweg.

court uses the phrase “most likely” because, withotdiaghnindex or ann camerareview, the
court cannot describe the interview notes with certainty.

To fill in this data gap, Mr. Martins has submitted evidence — which Defendants did not co
showing that Asylum Officers are trained t&eanotes that are clear, accurate, detailed, and
objective and that do not include the Officers’ subjective opinions, suppositions, or personal
inferences.SeeComplaint § 24, Exh. A at 3, 5-7, 10; Burke Declaration, ECF No. 19, Exh. B a
5-7, 10. Mr. Martins also submitted interview notes that he has received in response to past
requests and that appear largely to be near-verf3atamscripts of the interviews (or, in any case

they contain factual answers to questions and do not contain any subjective opinions, SUppoS

10 To be fair, the court notes that the interview notes Mr. Martins submitted state that th
are not a verbatim transcript of the intervieBeeComplaint, ECF No. 1 T 40, Exh. B; Martins
Declaration, ECF No. 18 § 30, Exh. B, C.
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or personal inferencespeeComplaint, ECF No. 1 40, Exh. B; Martins Declaration, ECF No. 18

30, Exh. B, C. When pressed at the hearing about whether it conceded that the examples in

record were factual and not subject to the deliberative process exemption, the government di

concede the point but did not provide any baste@hearing or in its opposition to allow the cournt

to conclude — given the transcript-like notes aredtthining to take only objective notes that are |

a transcript — that the deliberative process exemption applies.

In addition, Mr. Martins cites persuasive laarity — also unchallenged by Defendants — holding

that factual information, such as summaries of interviews and records containing personnel d

the

d nc

ke

ata

summaries of individuals’ performance evaluations, does not fall under the deliberative procejss

privilege when it is merely used during the deliberative process and does not reflect the delib
process itself.See Kubik v. United States Fed. Bureau of PrisNios 10-6078-TC, 2011 WL
2619538, at *7 (D. Or. July 1, 2011) (finding that a United States Bureau of Prisons Board of
Inquiry committee’s summary of staff members’ recollections and responses to a prison riot “
merely a summary of facts, to which the [deliberative process] privilege does not apply” and
concluding that the summary must be produced pursuant to the plaintiff's FOIA request;
distinguished between the interview summary (which did not reflect the deliberative process)
the committee’s assessment of staff and inmate atmosphere at the prison and the committee
and recommendations regarding corrective actions (which did reflect that proelessiady v.

Mabus 635 F. Supp. 2d 6, 17-19 (D.D.C. 2009) (finding that United States Navy “Master Briel

Erat

[72)

and

s fir

Sheets,” which contain personnel data and summaries of individuals’ performance evaluations ar

which the Selection Board uses to determine which Navy officers should be promoted, are nqt

deliberative in nature
because, while they are “used as a tool in the decision-making process, and serve as an imp
factor in the final promotion decision, . . . [tlhey reveal only the data used during the process,

substance of the deliberations”) (citiRgblic Citizen 569 F.3d at 444 (“[A]gencies must disclose

Drta

not

those portions of predecisional and deliberative desusithat contain factual information that dges

not inevitably reveal the government's deliberations.”) (internal citations and quotation marks
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omitted))™*

In light of the evidence and authority that Mr. Martins puts forth and Defendants’ failure to

challenge it or make any argument to support a contrary conclusion, the court finds that Mr. Mart

has shown a likelihood that he will succeed on the merits of his FOIA claim.

B. Whether Mr. Martins Has Shown a Likelihood of Irreparable Injury

As he must, Mr. Martins also argues that he will suffer irreparable injury if the court does 1
issue a preliminary injunction requiring production of the requested interview notes. Motion,
No. 17 at 18-20. He argues that this is clear by looking to both Ninth Circuit precedent and th
practical realities of the removal process.

First, Mr. Martins argues that a Ninth Circuit opini@ent v. Holdey 627 F.3d 365 (9th Cir.
2010), requires Defendants to produce the entirefysotlients’ A-Files, lest Defendants deprive
his clients of their Fifth Amendment Due Process rights. Motion, ECF No. 1BennhDHS
initiated removal proceedings against the plaintiff on the ground that he was not an American
or national, and had been convicted of an aggravated feldngt 368. He had lived in the United
States since 1981, but according to the government, he was a citizen of Honduras and had b
lawful permanent resident of the United States rather than a citizeThe plaintiff defended
against his removal by arguing that he had been adopted by an American citizen when he wg
child, and was an American citizen himsdlf. It turned out that his childhood naturalization
applications, which corroborated his claim of citizenship, were contained in his Aldiket 370.
Even though the government had the plaintiff's A-File, he was not given these documents, an
Immigration Judge and Board of Immigration Appgeakre not made aware of them in the remov
proceedingsid. The Immigration Judge found the plaintiff removable, and the Board of
Immigration Appeals affirmed the decisiord.

On appeal, the Ninth Circuit determined that the plaintiff had been denied an opportunity {

and fairly litigate his removalld. at 374. First, it explained that “[a]n alien has a Fifth Amendm

1 Even if the interview notes do not fully constitute factual information such that the
deliberative process privilege may apply, given the evidence submitted by Mr. Martins, the cg
also believes there is a good chance that the privilege could be overcome under the factors g
above. See North Pacifica274 F. Supp. 2d at 1122.
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Due Process right to a full and fair hearing in a deportation proceedohat 373 (citing
Burgos-Abril v. I.N.S.58 F.3d 475, 476 (9th Cir. 1995) (citation omitted). Then, it noted that
Congress provided that, to meet his or her burden of proof in a removal proceeding, an alien
have access” to his or her entry document “and any other records and documents, not consig
the Attorney General to confidential, pertaining to the alien’s admission or presence in the Un
States.”ld. at 374 (citing 8 U.S.C. § 1229a(c)(2)(B)). “This mandatory access law,” the Ninth
Circuit concluded, “entitled [the plaintiff] to his A-file.1d.

Mr. Martins contends that he will suffer irreparable injury bec®esd stands for the
proposition that Defendants must disclose certain documents within his clients’ A-Files such ;
interview notes. Motion, ECF No. 17 at 18. He arguesDkatrecognized that the deprivation g
A-File materials raises constitutional due process concerns,” and then points out that, “in the
Circuit, ‘[i]t is well established that the deprivation of constitutional rights unquestionably
constitutes irreparable injury.’Td. (quotingOrtega Melendres v. Arpai®95 F.3d 990, 1002 (9th
Cir. 2012)). Defendants contest this readin@ehtand argue thddents holding does not extend
to the situation Mr. Martins is in. Opposition, ECF No. 20 at 17. His situation is that he madsg
FOIA requests and that, while most of his clients’ A-Files were produced, their interview note
not because Defendants believe them to be protected by the deliberative process privilege. |
Dentsays nothing about any interview notes beiniicat to an alien’s Due Process rights and is
silent about whetheanydocuments found within an A-File may be withheld on legitimate groun
Still, the overarching import of the decision is to emphasize the importance of an alien having
to documents in his A-File that will bear upon his or her ability to fully and fairly litigate his or
removal.

Second, Mr. Martins points out that the interview notes are important to his ability to fully
represent his clients during removal proceedingys recounted above, Mr. Martins provided
unchallenged assertions that, with the interview notes, he is able to identify ways that his clie
not communicate effectively the facts relevanasglum, better prepare clients (including for cros

examination), and identify, investigate, and address perceived inconsistencies, mistakes,

misunderstandings, and miscommunicatioBse suprgage 7 & n. 3; Complaint, ECF No. 1 1 36
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Martins Declaration, ECF No. 18 11 18-24. He glsssented unchallenged assertions that, whe

N he

does not have the notes, he typically must spend significant additional time with affected cliepts i

an effort to reconstruct their interviews from memory. Complaint, ECF No. 1 § 47; Martins
Declaration, ECF No. 18 11 18-19. This is an extremely poor substitute for the notes themse
because as time passes, his clients have difficulty remembering the content of their interview
Complaint, ECF No. 1  47; Martins Declaration, ECF No. 18 11 18. Moreover, having to dey
the additional time to this subject in meetings with clients has a negative impact on Mr. Martir
law practice. Complaint, ECF No. 1 1 47; Martins Declaration, ECF No. 18 11 5!8, 19.

Third, Mr. Martins notes that some of clients’ removal hearings are fast approaching. For
instance, the removal hearings for five clients are in 2013, with one of them on July 12, 2013
N.S.). For another (C.S.), asylum was just d&ni&nd although three clients have hearings that
not scheduled until 2014 or 2015, Mr. Martins argues convincingly that the interview notes ar
needed much sooner because his clients’ memories and potential evidence fade as time goe
also has identified the importance of the notes to effective representation of his clients. Com
ECF No. 1 § 36; Martins Declaration, ECF No. 18 11 18-24.

Thus, withDents emphasis on the importance of an alien’s having access to documents in

File that will bear upon his or her ability to fully and fairly litigate his or her removal in mind, a

VES
5.
ote

S's

(clie
are
P
5 by

JEN

his
hd

given Mr. Martins’ unchallenged assertions regarding the interview notes’ importance to his apilit

to fully represent his clients, the court believes that Mr. Martins has shown, to varying degree
depending on the client, that there is a likelihood of irreparable injury if a preliminary injunctio
not issued.

C. Whether the Balance of Equities Tips in Mr. Martins’s Favor

12 Defendants argue that Mr. Martins lacks standing to seek a preliminary injunction be

it is his clients, and not he, who would suffer injury from not receiving the interview notes. The

court disagreesSee Hajro v. United States Citizenship and Immigration S&32.F. Supp. 2d
1095, 1105-06 (N.D. Cal. 2011) (finding that an attorney had standing to challenge a governn
agency’s pattern and practice of not respondirfgQbA requests because “[t]he delay in FOIA
response time prejudices [the attorney’s] ability to effectively represent the interests of his cli¢
just as it prejudices the client’s ability to access potentially critical information for the immigra
case”) (footnote omitted).
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The court also looks at the equities involved in this action. On one hand, Mr. Martins has

provided evidence and authority supporting his argument that, without the interview notes, he

wil

not be able to fully and effectively represent his clients in their removal hearings, some of which ¢

fast approaching. As noted above, the court finds this argument to be compelling.

On the other hand, Defendants have, as they put it, “an interest in preventing improper dig
of documents that are properly protected ppOsition, ECF No. 20 at 18. But as the court state(
above, with a record that is largely unchallenged by Defendants, the court believes that Mr. M
is likely to succeed on the merits of his FOIA claim, and the court doubts (again, on this recor
the interview notes in fact are properly protected by the deliberative process privilege.

In its filings and at the hearing, Defendants also discuss the burdeNswoflanindex, the
unfairness of allowing Mr. Martins to jump aheadidiers in line and obtain preferential treatme
for the processing of his FOIA request, and the equities about how Mr. Martins waited to ask
information. Id. at 18-19; Hughes Decl., ECF No. 26 at 3-4. These might be fair arguments in
different context.See Fiduccia v. United States Dep't of Justi®5 F.3d 1035, 1040-41 (9th Cir.
1999). As the government well knows, the court is mindful of burdens on agencies. But here
failure to produce the interview notes is not because Defendants are backed up with FOIA re
that are ahead of Mr. Martins’s requests in the queue. Rather, the interview notes have not
produced because Defendants contended that they did not have to be, full stop. Indeed, fron
Martins’s point of view, his requests already haeen processed; after all, he received many
documents pursuant to his requesteeReply, ECF No. 23 at 16 n.8. Also, as to Mr. Martins’s
alleged delay, the record here shows that Mr. Martin tried to work out the issue with the gove
in light of the previous disclosure of similar records to him.

Accordingly, the court believes that the balance of equities favors Mr. Martins and entry of
preliminary injunction.

D. Whether an Preliminary Injunction is in the Public Interest

The court finally must determine whether entry of a preliminary injunction is in the public
interest. For the following reasons, the court finds that it does.

As has already been pointed out, FOIA “mandates a policy of broad disclosure of governn
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documents.”Church of Scientology11 F.2d at 741. Indeed, when enacting FOIA, “Congress
recognized that no statute effectively provideddisclosure to the public by the *hundreds of
[governmental] departments, branches and agencies which are not clearly responsible to the
people.” Kubik, 2011 WL 2619538, at *1 (quotir§DC Dev. Corp. v. Mathews42 F.2d 1116,
1119 (9th Cir. 1976)). “Congress believed that ‘the public as a whole has a right to know wha
Government is doing.”1d. (quotingSDGC 542 F.2d at 1119). In light of this policy, courts have
found that “there is an overriding public interest . . . in the general importance of an agency’s
faithful adherence to its statutory mandat&féc. Privacy Information Center v. Dep’t of Justice
416 F. Supp. 2d 30, 42 (D.D.C. 2006) (quotiagksonville Port Auth. v. Adantb6 F.2d 52, 59
(D.C. Cir. 1977)), and in the expeditious releasdocuments requested pursuant to FOIA “beca
it furthers FOIA’s core purpose of ‘shed[dingjtit on an agency’s performance of its statutory
duties,” id. (quotingDep’t of Justice v. Reporters Comm. for Freedom of the P488&sU.S. 749,
773 (1989)).

Here, Defendants’ duties include determining whether asylum should be granted individug
seek it. The public has an interest in Defendants’ performance of thisSkeyHajro 832 F. Supp.
2d at 1108 (“[T]he effect on the public of disclosure or nondisclosure is substantial where the

information sought not available through any other means, as is the case for [the alien plainti

for [his attorney] and other attorneys requesting documents from their clients’ alien registratign

files.”). The court agrees with Mr. Martins that release of the interview notes will allow him tg

determine whether Defendants’ decision to deny asylum may have been based on misunderg

during his clients’ interviews. Reply, ECF No. 23 at 17. Accordingly, the court finds that entry

preliminary injunction is in the public interest.
E. The Injunctive Relief Ordered

Having determined that a preliminary injunction is warranted, the court must determine whk

exactly, the preliminary injunction should do. This determination is left to the court’s discretion.

See Mayo v. United States Gov't Printing Offi889 F. Supp. 697, 700 (N.D. Cal. 1992) (“[T]he
Supreme Court has made clear that, despite [FOB&litory authorization for injunctive relief, th

district court must still exercise its sound discretion in granting injunctive relief.”).

C 13-00591 LB
ORDER 27

it its

iIse

S v

f] al

tan

of

at,

=]

e




UNITED STATES DISTRICT COURT
For the Northern District of California

© 00 N o o b~ W DN P

N RN NN N NN NDNEPR P P P B P P PP
© N o 00 A W N P O © ©® N O 00 M W N P O

Mr. Martins asks the court to require Defendants to disclose the interview notes to him in 1
order, while Defendants suggest that the productiorMafugghnindex is the next step. In the
context of this case, and on this record, the court believes that it can fashion a process to sui
parties’ interests. The Supreme Court hagdtttat “FOIA was not intended to function as a
private discovery tool, . . . [and] we cannot see how FOIA’s purposes would be defeated by
deferring disclosure until after the Government has ‘presented its case in cRatliins Tire &
Rubber Cq.437 U.S. 214, 242 (1978) (emphasis in origiregdg Lewis v. IR823 F.2d 375, 380
(9th Cir. 1987). The way that Defendants are to present their case in court is thuaugiha
index. See Founding Church of Scientology of Washington D.C., Inc. y6B8IF.2d 945, 947
(D.C. Cir. 1979) (“We have observed repeatedly thavdneghnindex is critical to effective
enforcement of FOIA. Without such an indexther reviewing courts nor individuals seeking
agency records can evaluate an agency's response to a request for government records.”) (fg
omitted)®® Thus, to allow for a proper evaluation of Defendants’ decision to withhold the inter
notes — while, at the same time, being mindful of Mr. Martins’s legitimate need for the documg
very soon — the court will require Defendants to produ¢awgghnindex in short order so that Mr.
Martins and the court can decide whether the interview notes, or any portions thereof, are prg

withheld. The court understands that Mr. Martins alleges that Defendants have withheld the

3 To the extent that the parties prefer the court to do aamerareview, the Ninth Circuit
has explained that such a review would not be appropriate at this time:

In camerareview of the withheld documents by the court is not an acceptable
substitute for an adequa¥aughnindex. In camerareview does not permit effective
advocacy.See Doyle v. FBI722 F.2d 554, 556 (9th Cir.1983)aughn 484 F.2d at
825. Therefore, resort to in camera review is appropriate only after “the government
has submitted as detailed public affidavits and testimony as posdiglg, 722
F.2d at 556see also Ingle v. Dep’t of Justjdg98 F.2d 259, 266 (6th Cir. 1983) (“no
court should consider in camera review Waughnindex can adequately resolve the
issue”). In camerareview may supplement an adequdsrighnindex, but may not
replace it. Cf. NLRB v. Robbins Tire & Rubber €437 U.S. 214, 224, 98 S.Ct.

2311, 2318, 57 L.Ed.2d 159 (1978jn(tamerareview . . . is designed to be invoked
when the issue before the District Court could not be otherwise resolved”).

Wiener v. FBJ 943 F.2d 972, 979 (9th Cir. 1991) (footnote omitted).
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interview notes in their entirety and thus argue théaaghnindex is unnecessary, but the court is

not so certain that Defendants argue (or will continue to argue) that the interview notes in the

entirety are subject to the deliberative process privilege (especially in light of Defendants’

suggestion that they produc&/aughnindex and the clear factual nature of the noteg)hat being

4 As Mr. Martins correctly notes,\daughnindex is not necessarily helpful where the

agency withholds an entire category of documents on the ground that it per se falls within ong
FOIA’s Exemptions. The Ninth Circuit explained:

Consistent with its purpose Vaughnindex is not required where it is not
needed to restore the traditional adversary process. THaipwm v. FB) 658 F.2d
71 (2d Cir. 1981), the Second Circuit held thaaaighnindex was not required
because the FOIA requester had acquired sufficient facts to permit the adversary
process to functionld. at 74. Similarly, ir_ewis v. Internal Revenue Servié23
F.2d 375 (9th Cir. 1987), we held tha¥aughnindex was not required because the
entire class of documents requested parsseexempt from disclosure regardless of
the content of each withheld documehd. at 380. The government gained no

C 13-00591 LB

ORDER

29

p Of




UNITED STATES DISTRICT COURT
For the Northern District of California

© 00 N o o b~ W DN P

N RN NN N NN NDNEPR P P P B P P PP
© N o 00 A W N P O © ©® N O 00 M W N P O

said, and as the court said at the hearing, if the notes are similar to the examples in th&erecor
Complaint, ECF No. 1, Exhs. B; Martins Declaration, ECF No. 18, Exhs. B, C, it is the court’s
holding that the notes are not subject to the deliberative process privilege, and the court does
expect them (or, at minimum, the facts in them) to be withheld on that ground. Defendants h{
opportunity in its opposition to argue that the examples in the record (viewed in light of the trg
given to Asylum Officers to take objective notes and omit subjective opinions, suppositions, g
inferences) support the application of the deliberative process exemption. As discussed abo
Defendants did not do this.

Because Defendants made no argument or shdwiogunter Mr. Martins’s showing that the
documents are factual, not subject to the deliberative process privilege, and critical to the asy
process, the court’'s compromise ¥Yaughnindex for a small number of documents that can be
reviewed in a couple of hours — is not a burdenimaiead is an appropriate prioritization. The
volume is only 162 pages for all ten cases, the United States Attorney’s office has had all of {

notes since at least April 25, 2013, and (again) the likelihood is that the notes are factual and

subject to the deliberative process privilege anywsgeBurke Supplemental Declaration, ECF Npo.

24 at 2, 1 2; Government’s Supplemental Submission, ECF No. 26 at 2.
The court divides the cases into two categories: category | (hearings in 2013 or — as reprg
at the hearing by counsel with regard to C.S. — a recent denial with a short time to reopen) arj

later hearings). The following chart shows the breakdown.

advantage from access to material facts the FOIA requester lacked.

Wiener v. FBJ 943 F.2d at 977-78 n.5. Here, because Defendants may not be making such &
categorical withholding, the court believes thataaighnindex will be helpful.
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Group [ FOIA Request Date | Name Merits Hearing Number of Pages

I 3/26/12 N.S. 7/12/13 12

I 4/12/12 AAG. | 9/27/13 8

I 5/23/12 C.S. 6/21/13 (asylum denied) 42

I 6/1/12 K.L. 8/19/13 7

I 6/15/12 S.S. 9/30/13 12

I 11/1/12 M.A. 11/16/13 18

I 5/1/12 T.L. 11/19/14 10

Il 1/19/12 Y.L. 7/117/14 27

Il 6/15/13 E.E. 3/2/15 7

I 7/127/12 l.A. 3/27/13 (asylum granted) 19
Total (Group ) 99
Total (Group 1) 63
Total (All) 162

As to category I, by July 9, 2013, Defendants shall produce to Mr. Martins and the court a
Vaughnindex for documents (or portions thereof) withheld with respect to Mr. Martins’s clients
with initials N.S, A.A.G., S.S., and M.A. The court suggests a rolling production and in any e
Defendants should prioritize N.S.’s production Mi. Martins objects to any withheld documents
the parties must meet and confer by July 10, 2013 and must file a joint letter brief (that must 1
exceed 5 pages) by July 10, 2013 at 4 p.m. that describes the parties’ respective positions ar
suggestions for compromise. The court sets a hearing for any dispute for July 11, 2013, at 1

As to category I, by July 15, 2013, Defendants must produce to Mr. Martins and the court
Vaughnindex for documents (or portions thereof) withheld with respect to Mr. Martins’s clients

with initials T.L., E.E., and Y.L. If Mr. Martins objects to any withheld documents, the parties

ent

hot
d
| a.l

a

MU

meet and confer by July 16, 2013 and must file a joint letter brief (that must not exceed 5 pages)

July 17, 2013 at noon that describes the parties’ respective positions and suggestions for

compromise.
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CONCLUSION

The courtGRANTS Mr. Martins’s motion for a preliminary injunction a@RDERS the

parties to comply with the injunctive relief described above.

This disposes of ECF No. 17.
IT IS SO ORDERED.
Dated: July 3, 2013
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LAUREL BEELER
United States Magistrate Judge
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