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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

ALEX ANG and LYNN STREIT, Case No. 13-cv-01196 WHO (NC)
individually and on behalf of all others
similarly situated, ORDER RE: DISCOVERY
DISPUTES
Plaintiffs
Re: Dkt. No. 76
V.

BIMBO BAKERIES USA, INC.,

Defendant.

In this putative class action, plaintiffsagh that Bimbo Bakeries sold misbranded
misleading baked produdats violation of state and federal law. The current deadline f
a motion for class certification is January 2815, with an anticigted trial date of
November 9, 2015. Dkt. N@5. This case was referred fdl discovery purposes to the
undersigned Magistrateidge. Dkt. No. 60.

On April 9, 2014, the parties submittegbant letter brief seeking resolution of

several discovery issues related to Bimb&dBes’ responses to document requests and

interrogatories propounded byapitiffs. Dkt. No. 68. After holding a hearing, the Cour
iIssued tentative rulings on some of the matters raised and directed the parties to fur
and confer and submit an updated joint ldtt@ef and proposed orde Dkt. No. 72.
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Having considered the parties’ written subnmoasiand arguments madethe hearing, as

well as the record in this case, the Court GRANTS the reliefrddoygplaintiffs as set forth

below.
I.LEGAL STANDARD

In general, “[p]arties magbtain discovery regarding angnprivileged matter that
relevant to any party’s claim or defense.”dFR. Civ. P. 26(b)(1) Furthermore, “[flor
good cause, the court may order discovergrgf matter relevant to the subject matter
involved in the action.”ld. Information is relevant fadiscovery purposes if it “appears
reasonably calculated to lead to thecovery of admissible evidenceld. However, even
when the information sought biye parties in a civil lawsuis relevant, the Court must
limit the scope of discovery if determines that (1) “the stovery sought is unreasonabl

cumulative or duplicative, or can be olpid from some other source that is more

convenient, less burdensome, or less expengi2g“the party seeking discovery has had

ample opportunity to obtain theformation by discovery in #haction”; or (3) “the burden
or expense of the proposed discovery outweitghigkely benefit, considering the needs
the case, the amount in controversy, the parties’ resources, the importance of the is
stake in the action, and the imfmorce of the discovery in rdsng the issues.” Fed. R.
Civ. P. 26(b)(2)(C). In other wds, the Court seeks to “stel} the proper balance betwe
permitting relevant discovery and limiting the scope lamdlens of the diswery to what i
proportional to the case Kaiser v. BMW of N. Am., LLC, No. 12-cv-01311 DMR, 2013
WL 1856578, at *3 (ND. Cal. May 2, 2013).
1. DISCUSSION

The parties’ updated joint letter brief, DKto. 76, raises three outstanding discov

iIssues, which the Cauaddresses in turn.

1. Pre-Class Period Discovery

First, the parties dispute whether BimbdBiaes’ responses to plaintiffs’ discover
requests should be limited to the class peaitehed in the second amended complaint
(four years prior to the filing ahe original complaint). May of the interrogatories and
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document requests propounded by gleigare not limited in time.See Dkt. Nos. 65-3; 65
4.

Plaintiffs contend that information pemaig to Bimbo Bakeriésntent, motive, and
knowledge will likely predate the class periodldhat the relevant discovery period beg
shortly before the initial decsns by Bimbo Bakeries to inquorate the alleged unlawful
marks and representations on its jcid. Dkt. Nos. 68 at 2; 76 At Plaintiffs assert that
because the timing of those decisions is presemtkpown as that inforation is in the sol
possession of Bimbo Bakerieset@ourt should set a discovery period going back eigh
years, subject to adjustment as furtherrimfation comes to light. Dkt. No. 76 at 2.
Plaintiffs also assert that similar pre-adgeeriod discovery has é&e allowed, citing to
Ogden v. Bumble Bee Foods, LLC, 292 F.R.D. 620, 627-28 (N. Cal. 2013) (permitting
discovery regarding defendantisarketing and labeling decisiodating back to four year
before the statute of limitations, but finditigat “information such as sales numbers,
advertising expenditures, pisf, costs, or other informan not tied to the marketing
decisions is not relevant beyond the limitatipesiod”). The Court agrees with the Cou

holding inOgden that information about defendant’s marketing and labeling decisions

ins

—~

It's

concerning the products in tHisod misbranding case would either be relevant to plaintiffs’

claims or could lead to admissible evidesagporting their claims. 292 F.R.D. at 628.
Bimbo Bakeries asks the Court to limisdovery on the basis that the burden or
expense of the pre-class period discovery outveeighikely benefit. Dkt. No. 76 at 4-5.
Bimbo Bakeries argues that “aside from evideoicactual purchases of the products, th
product labels during the Class Period are tlyepkeces of evidence pessary to establis
or refute Plaintiffs’ claims” and that discayeoutside the class period is “unnecessary”
of “minimal relevance.”ld.; Dkt. No. 77 at 2. Bimbo Bakies further argues that, while

evidence of its intent couloe relevant to willfulness fqunitive damages under the

=

and

! Bimbo Bakeries’ argumetthat intent is not aequired element of plaintiffs’ claims, Dkt. No. 6§
at 5-6, does not establish thatdance of intent is not relemtor could lead to admissible
evidence.
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CLRA, such evidences premature. Dkt. No. 68 at 6.

The Court previously indicated that it svanclined to order Bimbo Bakeries to
provide pre-class period discovery, but diredteslparties to meet and confer first abou
appropriate time limitatioas to each discovery requestight of the antigpated burden
and benefit. Dkt. No. 72. Iresponse, Bimbo Bakeries makks blanket assertions that

such discovery is appropriate because it would impose an “eXtemdéimmense” burde

and require it “to comb recorad myriad custodians.” Dkt. No. 76 at 5. Bimbo Bakeriges
has failed to propose any way to limit the scopthe requested discovery to minimize its

burden. The Court finds thBimbo Bakeries’ unsubstantiagtassertions of burden do not

demonstrate that the burden or expensé®proposed pre-class period discovery
outweighs its likely benefit.

Accordingly, by May 28, 2014, Bimbo Bakes must serve plaintiffs with amende
responses to interrogatorides. 1-6 and document requekliss. 3-24, 32-46, 50-55, ang

58-69% The amended responses and documemntystion must not be limited in scope t

t the

no

0

information from the class ped and must include any responsive information dating back

to eight years prior to the filg of the original complaint.

2. Financial | nformation

Second, plaintiffs seek to compel BimBeakeries to provide sales, pricing, and
revenue information. Plaintiffs contend tisaich information is needed to calculate
damages of the class, and to demonstrateBinatho Bakeries was able to charge higher
prices or increase total sales when the uhlbrepresentations or marks were added to
product labels (thus bearing on BimbokBaes’ motive and intent) and should be
produced. Dkt. Nos. 68 at 3; 76 ats8e Brazl v. Dole Food Company, Inc., No. 12-cv-
01831 LHK (HRL) (N.D. CalApr. 1, 2014) (Dkt. No. 123)compelling production of

2 Plaintiffs’ proposed order on this issue alscludes document request No. 57 which seeks
“[dJocuments sufficient to show all SKU numberfsthe Purchased Prodsaind the Substantially
Similar Products during the Class Period.” Débs. 65-3 at 33; 76-1 at 4:12. This document
request does not relatermarketing or labeling decisions andgitéfore, there is no basis to expa
its scope outside ¢hclass period.
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financial information, such as sales and revarata, as relevant to the issue of damages in

food misbranding case).

Initially, Bimbo Bakeries opp@sl the production of suaghformation on the basis

that it “can be relevant only afteability has been established.” Dkt. No. 68 at 6. At the

hearing held on this matter, however, BorBakeries argued that it has no documents

related to retail pricing and that wholesale imgas not relevant. The Court indicated that

it is inclined to order Bimbo Beeries to provide sales infortnan but directed the parties to

further meet and confer about the retarsus wholesale issue and the possibility of

prioritizing and producinghe information in stags. Dkt. No. 72.

In the updated joint letter brief, Bimbo Bakeries argues that because plaintiffs are not

entitled to a disgorgement ofgdits on their claims, any remaes or profits that Bimbo

Bakeries realized from the sales of its prodatthe wholesale level are irrelevant. DKk,

No. 76 at 6. Bimbo Bakeriesrther asserts that even iffgossessed documents regardi
the suggested retail prices of its products, those documents neceassalilynot reflect th
actual amounts the plaintiffs paid . . . , beeatle actual cost would vary by retail outlet

and location, and could furthdepend on whether the piéiffs used coupons or took

advantage of discounted or protional pricing offered by the viaus retailers.” Dkt. Nos.

No. 76 at 6; 77 at 3. Plaintiffespond that wholesale pricirgrelevant because it could
used as an indirect means of calculatirngltsales to the class and as a “floor” for
calculating class damages. Dkt. No. 76 at 3-4.

The issue before the Court at this stageoisthe proper measure of damages, but
whether the requested financial informatiodiscoverable. Bimbo Bakeries’ assertion
the proposed discovery will not shavhat the individual class membexstually paid for
the products does not establish that the disigods not relevant, or could not lead to
admissible evidence supporting plaintiffsaichs of damages or motive and intent.
Moreover, Bimbo Bakeries has not made ahgwing that the burden or expense of the
proposed discovery outweighs liteely benefit. As withthe pre-class period discovery,
Bimbo Bakeries has failed to propose angnpoomise that would limit the scope of the
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discovery, contending instead tladitof the disputed discovery irrelevant. Accordingly,
the Court orders Bimbo Bakeries to seaveended responses to document requests N¢
26-31, 70-71, and 73 and produce any respen non-privileged documents by May 28,
2014.

3. Products Not Sold in California

Finally, the parties dispute whether BimBakeries’ discovery responses should K
limited to information and documents regaglproducts at issueahwere sold in
California. Bimbo Bakeries contends that California’s Un@ampetition Law, Cal. Bus.
& Prof. Code 8§ 1720Gt seg. (“UCL”"), California’s False Adertising Law, Cal. Bus. &
Prof. Code 8§ 1750@t seq. (“FAL”), and California’s Consumrs Legal Remedies Act, C
Civ. Code 8§ 1750gt seg. (“CLRA™) do not govern non-Caldrnia residents’ purchases o
products outside California, atious any Bimbo Bakess’ products that were never sold
California are irrelevant. Dkt. No. 76 at 5.

Plaintiffs argue that such a limitationnist appropriate because (1) the “factual

assertion that those productppasedly were not sold in Cadihia” is unsupported; (2) th

argument that claims relating to certain produnfly not be asserteécause they were not

sold in California was not raasl in either of Bimbo Bakeriesvo motions to dismiss and,
as a result, such claimsmain in the case; and (3) evepldintiffs could not assert claim
pertaining to these products, information tielg to them is stilkelevant because they
contain “the exact same marks and representations as the products defendant agreg
sold in California.” Dkt. Nos. 76 at 4; 76-1 at 3. &ICourt agrees that Bimbo Bakeries’
proposed limitation on discovery is not appropriate.

While, “[a]s a general rule, California statutes do not have force beyond the
boundaries of California . . . [Californiajegtitory remedies may levoked by out-of-stats
parties when they are harmed by wrangionduct occurring in California.tn re Clorox
Consumer Litig., 894 F. Supp. 2d 1224,32 (N.D. Cal. 2012) (internal quotation marks
and citations omittedsee also Wilson v. Frito-Lay N. Am., Inc., 961 F. Supp. 2d 1134,
1147-48 (N.D. Cal. 2013) (“With regard tee UCL, FAL, and CLRA, non-California
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residents’ claims are not supported whereenof the alleged misconduct or injuries

occurred in California.” (internal quotation rka and citations omitth). “In determining

whether California’s consumer protection statapply to non-Califorra residents, courts

consider where the defendant does busivessther the defendant’s principal offices ar
located in California, where class mentare located, and the location from which
advertising and other pmotional literature decisions were madéa’re Clorox, 894 F.

Supp. 2d at 1237-38 (internal quidda marks and citations omitted).

The operative complaimb this case asserts claims loghalf of a putative nationwide

class. Dkt. No. 40 § 228. Tissue of whether the allegedlawful conduct originated in
or had strong connections tol@@nia should be addressed on the merits in the Distric

Court and cannot be resolvby the undersigned Magistratladge because it exceeds th

[

—F

e

scope of the discovery referral. Despite pyasly moving to dismiss the complaint, Bimbo

Bakeries did not challenge the class allegatamt products not sold in California.

Therefore, such products currentgmain in the case. The Coagrees with plaintiffs tha

—

Bimbo Bakeries is now seeking a discovery ruling that would effectively dismiss claims

relating to these products, which is illustcht®y the authorities citeby Bimbo Bakeries.
See, e.g., Wilson, 961 F. Supp. 2d at 1147-48 (disnmgsUCL, FAL, and CLRA claims of|

nationwide putative class of consumers basedoctinity occurring in dier states “becaus

nothing in Plaintiffs’ complainalleges that any of the out-afage purchases were directe

from California or had anythg to do with California”)Koehler v. Litehouse, Inc., No. 12-
cv-04055 SI, 2012 WL 6217635, %at (N.D. Cal. Dec. 13, 20)Zdismissing with leave tg
amend UCL, FAL, and CLRA alms as to purchases outs@feCalifornia made by non-
California residents brought as part of a oraide class action where the complaint did
allege the requisite contacts with Californisstgport the extraterritorial application of
California laws).

Accordingly, the Court denies the relief shtgy Bimbo Bakeries on this issue. T
Court orders Bimbo Bakeries to serve amemésgonses to plaintiffs’ interrogatories an
document requests that do not exclude prodBictdo Bakeries alleges were not sold in
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California and prduce any rgponsive non-rivileged docurents by Ma 28, 2014.
Any party nmay object b this nondispositivediscovery ader within 14 days nder
FederaRule of Cvil Procedue 72(a).
IT IS SO RDERED.

Date: May X4, 2014

Nathanael M.Cousins
United StatedagistrateJudge
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