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ted States Of America et al Dog. 54

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

Case No.: C-181265 JSC

- ORDER DENYING PLA INTIFF’S
Plaintiff, MOTION FOR PARTIAL SUMMARY
JUDGMENT (Dkt. No. 27)

GARY HESTERBERG,

UNITED STATES OF AMERICA, et al.,

Defendants.

This civil rights action arissfrom National Park Service Ranger Sarah Cavallaro’s tasin
Plaintiff Gary Hesterbergfter shestoppechim for running his dog offleash. Now before the Cotr
is Plaintiff's Motion for Partial Summary Judgment. (Dkt. No.)2After carefully considering the
parties’ briefing on the motion, and having had the benefit of oral argument on November 7, ]
the Court concludes that Plaintiff has not demonstridu@iche is entitled to judgment as a matter
law and therefore DENIES his motion.
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SUMMARY JUDGMENT EVIDENCE

In late January of 201Plaintiff Gary Hesterber{fHesterberg”) tookan afternoon jog with
his two dogs in Rancho Corral de Tierra, an open space area in San Mateo County. One md
earlier, this spaceas incorporated into the Golden Gate National Recreation(AB&aNRA”),
which is managed by the National Park Service (“NP3$HeNPShad recently enactedrale
requiringdogs to be oifeash while in Rancho Corral de Tierr&lesterbergthen 50 years old, wag
jogging with his two small dogs, a leashed Beagle and an unleashed Rat Terrier

As Hesterbergvas jogging, he saw NPS Park Ranger Sarah Cavéllaavallaro”), who wa
wearing a green uniform, boots, and a utility belt, which contained, among other thjjugsaad a
taser. On her jacket was a “patch badge” that said “Park Ranger” in capital ldt#stsrberg
stopped running and leashed his Rat Terrier “as soon asiW€avallaro. (Dkt. No. 28-1
(Hesterberg Depo.) at 36:17-19.) He gdabecause he recognized Cavallaro as a “park ranger”
had heard “talk circulating the community that this particular open space &ngawng to become
jurisdiction of another dity and the leash laws might changeld. @t 34:19-35:2.)

Cavallaronoticed the leash law violation, and “decided that [she] was going to stop hin
talk to him about his dog off leash.” (Dkt. No. 28-2 (Cavallaro Depo.) at 116:21C2®allaro’s
“plan” was togive Hesterber@ verbal warning, rather than a tickeld. @t 116:23-25.) Cavallaro
understoodhat there was a “phase period” for enforcing leash lawiolations with citations; that
is, the focus was on informing the public of the new NPS rules and issuing warniegsan
citations. (d. at 62:3-17.)

Cavallaro informed Hesterberg that his dog needed to be leashed and that gbi@gves
give him a warning, not a citation. She then asked for Hesterberg'’s identifyingatimn: name,
address, and date of birth. As Hesterberg had been jogging, he did not have any photatiden
with him; however, he orally provided Cavallaro with the requested informaiamallarorequeste]
this information for two purposes: 1) iteclude in the “local database” or “local file” that catalogU

records of leastaw contacts for future referenca€Dkt. No. 28-2 at 115:10-15ee alsdkt. No.
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45 § ;' and 2) to check for any outstanding warrants. Although Hesterberg providdthf@awith
his accurate address and date of birth, he lied to Cavallaro about his hamaid-his name was
“Gary Jones.” He gave a false name because “[he] didn’t want@alkhame to be put on some
offending, or offender list of people that had begdking their dogs without a leash(Dkt. No. 28-
1 at 44:2-6.) Upon receiving the information from Hesterberg, Cavallaro radioettdigpa
verification (Dkt. No. 28-2 at 123:17-124:12.) While Cavallaro was waiting for a “return” fron
dispatch, shéverbally warned Hesterbergbout the leash law violation; however, “[she] still ha
to identify [him] in order to appropriately warn [him].Id( at 124:2-12.)

Hesterberg did not overhear Cavallaro’s communication to dispatch becauserhe beca
“distracted” by James and Michelle Babcock who were out walking their dogsaapptb
Hesterberg and Cavallaro, and began speaking with Hestertideg.No. 28-1 at 47:25-48:11Jhe
Babcocks engaged or attempted to engage Cavallaro in conversatioayall&©@ eventually told
them something to the effect of “I don’t have any business with you right now” arttiélyanust
“leave the area” or else Cavallaro “would have business with them.” (Dkt. No. 128-2&{1983P:
The Babcocks moved away, but stayed close by and continued to observe.

Hesterberg asked Cavallaro what her authority was to detain hirasaedghat Cavallaro
did not respond. He then notified Cavallaro that he was going to leave. Cavallaro eésihandhe
was not free to do sd-esterberg nevihreless tried to leave. According to Cavallaro, Hesterber
15 to 20 feet before he heedwsel verbal commands to stopld(at 134:14-135:21.) She ran afte
Hesterberg and once they both stopped she told him again that “[shs]Ilasiting for
information back from his dispatch and that he was not free to go untilgeh#jat informatior.
(Id. at 136:1-10.) Hesterberg disputes that he ran away or made any movement and he daaj

whether Cavallaro told him she waasiting for a dispatch response. (Dkt. No. 128-1 at 51:25-5

! Cavallaro asserts that the database is useful becauieri[@logwalkers at GGNRAlaim
ignorance about the requirements of the applicable leash laws. The local detabaseful and
important tool for Park Rargrs because it creates a recofrgrior contacts and warnings that havj
beengiven. As a result, on futet encounters, Park Rangers abée to identify persons who have
previously violated the leash requirements and can take ajgieogteps to impose additional
sanctions, such as issuing citations and imposing an escalating schedule ofynpemetities, for
persons who repeatedholate the law’. (Dkt. No. 45 § 7.)
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Hesterberg testified that, after being told he was not free to leave, “soseen@ments
[passed] during which | believe [Cavallaro] was communicating with whaoewers she was
communicating with on the radio” and everybody was “essentially standing aroumwafDkt.
No. 128-1 at 52:15-23.) Around this time, dispatch informed Cavallaro that it had “sevanad’re
and asked for a city or residence, which Cavallaro provided. (Dkt. No. 46, Ex. A, File@)als
seconds later, dispatch completed its check of Hesterberg’s identifyingnatfon and relayed its
conclusion to Cavallaro: “10-74 not on file for name and D.O.8.},(meaning that “there is not
valid California driver’s license associated with the information given and that there are no

outstanding warrants for a person with that identifying information.” (Dkt. No.%)5 fh addition,

after Hesterberg's first attempt to leave, Cavallaro asked dispatch for adsatio headed this way

and to “repeat that information.d()

Hesterberg then “took it upon [him]self to advise [Cavallaro] that [he] wag goileave, an

[he] made an effort to do so.” (Dkt. No. 128-1 at 53:15-21.) According to Hesterberg, he only

traveled “one step” before Cavallaro grabbed him on or around his arm or sholddat.56:8-10.)
Cavallaro contends, however, that Hesterberg ran 50 feet or more before sheewagii hold o
his arm and force him to stop. Both partieseaghat Hesterberg “pulled away” when she tried t
hold him. GeeDkt. Nos. 128-1 at 57:3-4 & 128-2 at 140:20-22.)

As the confrontation escalated, Hesterberg asked Cavallaro questiodsngebar authority
what agency she worked for, and whethe was under arrest. Hesterberg asserts that those
guestions were ignored and that Cavallaro continued to communicate with her radichdispat

Although the record is not clear on the exact sequence of the events, the partiewagpea that

Cavalbro then ordered Hesterberg to turn around and put his hands behind his back; howeve

Hesterberg refused to do so and told Cavallaro that she “hadn’t given [him] [her] putiperity”
and he was going to leave. (Dkt. No. 128-1 at 57:21-58:1.) Dumsdgime, Cavallaro also asked
dispatch for an update on her request for backup and she was told that a unit was “en route.’
No. 46, Ex. A (audio file H).)

Following Hesterberg’s failure to obey her orders and his statement thaslgoing todave

for a third time, Cavallaro upholstered haser and aimed it at Hesterberg. Hesterberg recogni
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the weapon astaser and told Cavallaro something to the effect of “you’re going to Tase nte npw

Don’t Tase me, because | have a heart conditigDKt. No. 128-1 at 62:23-64:3.) Cavallaro recalls

that she again ordered Hesterberg to turn around and put his hands behind his back. (Dkt. N
at 147:16-17.) Mrs. Babcock states that she saw Cavallaro “pull out her Taser, gt it a
Hesterbeg and threaten that she would Tase him if he took another step.” (Dkt. No. 29 { 9.)
Hesterberg testified that he again asked Cavallaro the basis for hertauthdetain him, and she
responded “the Constitution.” (Dkt. No. 128-1 at 66:14-16.) Tawahcknowledges that
Hesterberg “may have been talking or asking questions” at this time, but shecwsed on
communicating with dispatch to relay her location information to the incoming rffi(@kt. No.
128-2 at 147:21-25.)n any event, rathéghan put his hands behind his back as Cavallaro had
ordered Hesterberg decided again to leave.

According to Cavallaro, Hesterberg turned and started to run away from her aad after
him in pursuit. Hesterberg, Mrs. Babcock, and another witdeks, Bartlett, all assert that
Hesterberg walked away from Cavallaro and did not run. Within moments of Hegterhttempt t
leave, Cavallaro deployed haser in dart mod@striking Hesterberg with thiaser probes in his
lower back and buttock. Hesterberg fell forward on the pavement, causing abrasisnarm and
leg. Hesterberg waased for one fivesecond cycle. He describes the experience of begagl as
“extremely violent,” “very, very frightening,” and a “ten” on a pain scalerato ten. (Dkt. No.
128-1 at 81:2-8, 168:22-169:3.)

Deputies from the San Mateo County Sherriff’'s Department arrived mintee suhal
handcuffed Hesterberg. An ambulance also arrived, but Hesterberg told thediesaheg he “felt
that [he] didn’t need to go to the hospital.” (Dkt. No. 128-1 at 103:11-15.) He was eventually

2 |n “dart mode,” a taser:

uses compressl nitrogen to propel pair of “probes™—aluminum darts tipped with
stainless steddarbs connected to thed3er] by insulatedires—toward the target

at a rate of over 160 feet pgecond Upon striking a person, thed$er] delivers a
1200 volt, low ampere electrical charge Theelectrical impulse instantly
overrides the victim’€entral nervous system, paralyzing the muscles throughout
the body, rendering the target limp dmelpless.

Mattos v. Agaranp661 F.3d 433, 443 (9th Cir. 2011) (en banc) (qudangn v. MacPBkrson 630
F.3d 805, 824 (9th Cir. 2010)).
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transported to San Mateo County jail in Redwood City, where he was releasé¢aalaéght.
Hesterberg was cited for two misdemeanor crif@edifornia Penal Code § 148(a)(1g$isting,
delaying, or obisucting a peace officer who &gaged in the lawful performance of duties) and
California Penal Code § 148.9(a) (giving a false identity to a peace dtirce purpose of
avoiding poper identification). Cavallaralso ciedHesterberdor violation of San Mateo County
Ordinance 8§ 6.04.070(a) (the leash rule)irdraction The San Mateo CountRistrict Attorney
declined to purseiany charges against Hesterbergis lawsuit followed.

Hesterberg's lawsuit includes five causes of actibne first claim, against Gallaro, is a
Bivensclaim for violation ofHesterber rights secured by the First and Fourth Amendments tg
United States Constitioin. The second through fifth causes of action, against Defendant Unite
States of America, are pled under theéral Tort Claims Act (“FTCA”).Those fourclaims,
respectively, are based on: 1) assault; 2) battery; 3) false arrest arsbmant; 4) negligence

SUMMARY JUDGMENT STANDARD

Summary judgment is appropriaté the pleadings, depositions, answers to interrogatori
and admissions on file, together with the affidavits, if any, show that there enng issue as to
any material fact and that the moving party is entitled to judgment as a ma#er”ofed.R. Civ.
P. 56(c). When, as here, “the party moving for summary judgment would bear the burdweaf at
trial, it must come forward with evidence which would entitle it to a directed verdie éwilence
went uncontroverted at trial.C.A.R. Transp. Brokerage Co. v. Darden Restaurants,248. F.3d
474, 480 (9th Cir. 2000) (internal quotation marks and citation omitted). “In such a case, the
party has the initial burden of establishing the absence of a genuine issueoafdach issue
material to its case.’ld.

If the “moving party carries its burden of production, the nonmoving party must produc
evidence to support its claim or deferislissan Fire & Marine Ins. Co., Ltd. v. Fritz Cos., In210
F.3d 1099, 1103 (9th Cir. 2000)f the nonmoving party fails to do so, “the moving party wins t
motion for summary judgmeifit.Id. “But if the nonmoving party produces enough evidence to

create a genuine issue of material fact, the nonmoving party defeats the.'miatioln decidng
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whether there exist genuine issues of material fact, the court draws aflaiel@siactual inferences
in favor of the non-movantAnderson v. Liberty Lobby Inel77 U.S. 242, 255 (1986).

The Ninth Circuit has cautioned thaten when, as here, theucowill be the ultimate trier o
fact,see28 U.S.C. § 2402, “courts must not rush to dispose summarily of caspgetally novel,
complex, or otherwise diffult cases of public importaneaunless it is clear that more complete
factual development could not possibly alter the outcome and that the credibiie/wfriesses’
statements or testimony is not at issu€ransWorld Airlines, Inc. v. Am. Coupon Exchange,, Inc
913 F.2d 676, 684-85 (9th Cir. 1990Even when the expense of further proceesliagreat and th
moving party’s case seems to the court quite likely to succeed, speculation alfactstheust not
take the place of investigation, proof, and direct observatiomAccordingly, undefTrangW] orld
andChevron although a court that Wultimately act as the trier of fact may weigh evidence in
deciding a summary judgment motion, it should not do so if more complete factual developm
could alter the outcome or if the credibility of withess statements or testimony &t iSsobmer v
United States2006 WL 3300398, at *27E(D. Cal. Nov. 14, 2006(FTCA case).

DISCUSSION

Hesterberg moves for summary judgment orHTI€A false arrest/imprisonment and battg
claims. As the moving party and the party with the ultimate burden atheaiust show that
drawing all inferences in Defendant’s favor, he would be entitled to a directdidt\en the claims.
A. False Arrest/Imprisonment

1. Legal standard

For a claim to be cognizable under the FTCA, liability must be based on thef'tlgv o
State.” F.D.I.C. v. Meyer510 U.S. 471, 478 (2004)Under California law, the elements of a clg|
for false imprisonment are: ‘(1) tm@nconsensual, intentional confinement of a person, (2) with
lawful privilege, and (3) for aappreciable p@&d of time, however brief.”Young v. Cnty. of Los
Angeles 655 F.3d 1156, 1169 (9th Cir. 2011) (quotifeston v. Sutter Coast HosB0 Cal. App. 4t
485, 496 (2000)). The parties agree, however, that the Court should look to federal casetsng!
the Fourth Amendment of the United State Constitution in determining whether a fals®mment

occurred. SeeKatzberg v. Regents of the University of C29. Cal. 4th 300, 303 n.1 (2002) (notir
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that under “established common law tort principlesddims such as false arrest and false
imprisonment “may be established by demonstrating a violati@ constitutional provisio.”

2. Whether Cavallaro falsely imprisoned Hesterberg

Cavallaro’s initial seizure of Hgerberg for having his dog dffash was based on probable

cause and concededly lawfullt is nevertheless clear that a seizure that is lawful at its inceptio
violate the Fourth Amendment if its manner of execution unreasonably infringestgpeotected
by the Constitution.”lllinois v. Caballes 543 U.S. 405, 407 (2005). Further, “tizure that is
justified solely by the interest in issuing a warning ticketcan become unlawful if it is prolonge
beyond the time reasonably required to complete that missidn.seealso United Stateg. Luckett
484 F.2d 89, 90 (9th Cir. 1973) (per curium) (“[T]he Fourth Amendment requihefisihe length
and scope of the detention &gctly tied to and justified byhe circumstances which rendered its
initiation permissible.’{internal quotation marks omitted)).

In Caballes the Supreme Court accepted the state court’s determination that an officel
traffic stop to issue a warning was not extended by a dog sniff for illegal. dhuge doing, the
Court indicated that an officer’s actions that prolong a detention and are editeldlhe stop’s
purpose violate the Fourth Amendment, even if the initial detention is based on probable cau
Caballes 543 U.S. at 407In Muehler v. Mena544 U.S. 93, 101 (2005), the Court apgiCaballes
in analyzing Mena'’s claim that her Fourth Amendment rights were violated s¥teewas questiong
about her immigration status while detained for a lawful search unrelateditorhigration status.
Citing Caballes the Court held that Mena hamlestablish that the immigration questioning
prolonged the detention, since “mere police questioning does not constitute a’sedymeternal
guotation marks omitted). Because “the Court of Appeals did notHfatdhequestioning extendeq
the time Mena was detained],] . no additional Fourth Amendment justification for inquiring abg
Mena’s immigration status was requiredd. These cases suggest thiat traffic stop or asimilar
detention is prolonged for reasons unrelated to the grounds for the original detentemtisébex
Fourth Amendment justification to continue the detenti®aeluckett 484 F.2d at 90 (finding
Fourth Amendment violation where pedestrian stopped for jaywalking continued to Ined étaia

warrants checkfter pedestrian was issued a citation, and where no reasonable suspicion sup
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seizure for check of outstanding warrang®e also United States v. Figueroa-Espdsidl F.3d 696
702-03 (7th Cir. 2007) (applyinaballesand holding that “subsequent questions” and continug
detention of driver after officer issued warning ticket and told him he wes térgo” was justified
by reasonable suspicion separate from the traffic violation).

Hesterberg’s false imprisonment theory is that once CavallabaNyewarned himher
“mission” was complete and she had no right to detain him furfftegre is no dispute that after
Cavallaro verbally warned Hestergesheorderedhim not to leave.Thesummary judgment
evidence supports a finding that she detalmedto verify his identy anddetermine if there were
anyoutstandingvarrants for his arresthe question, then, is whether doing so was part of her

investigation of the dog leash violation or whether such verification was unrejateslinitial

misgon of the stop and thus required some additional and independent reasonable suSeeion|

Caballes 543 U.S. at 407;uckett 484 F.2d at 9(Figueroa-Espana511 F.3d at 702-03.
Accordingly, Hesterberg is entitled to summary judgment on his false imprisonment claim ol
Court concludess a matter of lawhat verifying Hesterberg’s identification wastrpart of the
investigation othe initial violation

A reasonable trier of fact could find that Cavallaro’s verification of Hestgis identiy was
part of her initial investigation of the leash law violation; that is, that it was related daginal
justification for the detentionCavallaro testified that one of the reasons she requested Hesterl
name, address and date of bistas b includethe informationin the “local database” or “local file”
that records leaslaw contacts for future referenceSeeDkt. No. 28-2 at 115:10-15ee alsdkt.
No. 45 1 7.) The goaif the database is to catalogue leksfi violators who have reted an oral
warning so that if they viate the same law in the fututee officer will be aware of therior
warning Although Cavallaro “verbally warned him” while she was waiting for a “réttrom
dispatch, “[she] still ha[d] to identify [him] in oed to appropriately warn [him].” (Dkt. No. 2Bat
124:2-12.) Since a reasonable trier of fact could find that the “mission” of Cai@k&op was not
complete until Hesterberg'’s identity was verified with dispalttdsterberdias not established that

Cavallaro’s ontinued detention of him pending verification of his identitfated the Fourth
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Amendment. In other words, a trier of fact could find thavallarodid not prolong the detention

“beyond the time reasonably required to complete [Cavaipnoission” Caballes 543 U.S. at 407.

Even apart from Cavallar®’asserted intetd place Hesterberg’s identifying information i
database of leadaw violators,the NinthCircuit has stated that when an officer detains a pedes
for a minor infaction it is permissible to detaiihe pedestriaibng enough to obtain “satisfactory
identification.” Luckett 484 F.2d at 91 (holding that the Fourth Amendmestrhits a police officq
to detain an individual stopped for jaywalking only the time necgds obtain satisfactory
identification from the violator and to execute a traffic citatjonGiven that Hesterberg did not
have any identification with him, let alone photo identification, the Court cannot concladeatte
of law that his oral diclosure of his identification was “satisfactosgich that Cavallaro had no rig
to verify the information with dispatchl'o accept Hesterberg’'s argumémthe contrary would me
that any time an officer decides to give an oral warning rather thamassitatiorfor an infraction
committed in the officer’s presendége officer cannot verify the offender’s identity without a
reasonable suspicion that the offender has provided false information. The Courtnanecbdfaand
Plaintiff has not identied, any case that even remotely sugg#sassucha statement reflects the
controllinglaw.

Hesterberg insists that it was unlawful for Cavallaro to detain him to perfornrantga
check. The Ninth Circuit has held that in certain circumstances areofinay not prolong an
initially lawful detention to check for outstanding warrants without reasonable suspicion that {
warrants existLuckett, 484 F.2d at 91. Hesterberg’s argument, however, ignores that the rec
supports a finding that Cavallaro also detained Hesterberg to verify his idardiplace his
information in the databaseparate and apart from any warrants cheglother words, the record
does not compel a finding that Cavallaro continued Hesterberg’s detention solely twwamards
check. As a result, the Court need not resolve the parties’ dispute as to whether it woube érav
lawful for Cavallaro to prolong Hesterberg’s detention solely to run a warchetk.

Hesterberg’s reliance dPeople v. Bousel6 Cal. App. th 1280 (1994) is misplaced. In
Bouser the officer had no probable cause—or even reasonable suspicion—to detain Bouser

first instance.ld. at 1283 (“The Attorney General impligdconcedes that [the officer] lacked

10

4

1 a

trian

br

ht

such
brd

1%

n the




United States Distct Court

Northern District of California

© 00 N oo o b~ W N P

N NN RN N DN N NN R R PR B R R R R B R
W ~N O N N R, O ©O 0O ~N & N W N Rk O

reasonable suspicion.”). The court noted tlol@tdininga person without cause until a warrant cH

eck

is completed is illegal.ld. at 1286. The court nonetheless held that there was no unlawful detentiot

because Bouser had been free to leave at any time, even while the officer wasipgrhe
warrants checkld. at 1287-88. The is® here iglifferent. It is undisputed that Cavallaro had
probable cause taitially detain Hesterberg for the leash law infracttammitted in her presence
the question is whether she unlawfully prolonged that detention to verify Hestsrigengfification.
For the reasons explained above, Hesterberg has not conclusively demonstratedditess.

3. Whether Hesterberg was falsely arrested

Hesterberg also argues that the custodial arrest feiding a false name and failing to
comply with Cavallaro’s orders was an unlawful arrest. Because Hegferaggument relies
largely on whether he was unlawfully detained prior to Cavallaro either obtaisisgnable
suspicion that he had provided &&aname or his refusad comply with her orders, his failure to
establish the detention as unlawful also means that he has not shown as a mattérapthew t
custodial arrest was unlawful. In addition, Hesterberg argues that he could noiotatesl
California Penal Codg 148(a)(1}—disobeying an order—because he did not know Cavallaro w
law enforcement officer. However, giveretbvidence in the record indicating that Cavallaro wg
her full Park Ranger uniformwith a “patch badge” and utiyi belt, among other thingsand that
Hesterberg immediately leashed his dog when he saw Cavallaro approachitigehens at least a
guestion of fact as to whether Hesterberg knew or should have known that Cavallarawas
enforcement officer. The @a accordingly DENIES Hesterberg’s motion for summary judgme
his false arrest claim
B. Battery

1. Legal standard

A plaintiff alleging a common law battery cause of action must prove uni@asdiorce as
an element of the tortSeeYount v. City of Sacramenté3 Cal. 4th 885, 902 (200&ee also Edsor
v. City of Anaheim63 Cal. App. 4th 1269, 1272-73 (1998¢e alsBAJI 8§ 7.54 (‘A peace officer
who uses unreasonable or excessive force in making [an arrest] [or] [a deteotionits a battery

upon the person being [arrested] [or] [detained] as to the excessive forcdh]Qalifornia,
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‘[c]laims that police officers used excessive force in the course of an awvestjgatory stop or
other seizure of a free citizen are analyzed underetmonableness standard of the Fourth
Amendment to the United States ConstitutiorAvina v. United State$81 F.3d 1127, 1131 (9th
Cir. 2012) (quotingMunoz v. City of Union City120 Cal. App. 4th 1077 (2004)).

The test for whether force was excessiveiolation of the Fourth Amendmeist “objective
reasonableness Graham v. Connqr490 U.S. 386, 398 (198%ee also Graveldslondin v.
Shelton 728 F.3d 1086, 1090 (9th Cir. 2013) (“The Fourth Amendment, which protects againg
excessive force in theourse of an arrest, requires that we examine the objective reasonableng
particular use of force to determine whether it was indeed excessiVe.gssess objective
reasonableess, the coureighs “the nature and quality of the intrusion on the individual’s Four
Amendment interes@gainst the countervailingpvernmental interests at stakésraham 490 U.S.
at 396(citation and internal quotation marks omitted).

In the Ninth Circuit, the discharge of a taser in dart mode—which is what happened in

case—is an intrusion on the individual’s Fourth Amendment interests that “involaa[sjtermediate

level of force with physiological effects, [ ] high levels of pain, and foreseeable risk of physical
injury.” GraveletBlondin, 728 F.3d at 1091 (quotiriryan v. MacPhersqr630 F.3d 805, 825 (9t
Cir. 2010)).

In determining the governmental interests at stddeecourt looks to the noexhaustive list
of factors inGraham SeeGraveletBlondin 728 F.3d at 1091. These factors incltithe severity of
the crime at issue, whether the suspect poses an immediate threat to the sadatifioéth or
others, and whether he is actively resisting arrest or attempting to evestebgrflight.” Graham
490 U.S. at 396. Beyond these factors,Nimeh Circuit instructs courts to “examirieetotality of
the circumstances and consider whatever specific factors may be appropaiptaticular case,
whether or not listed iGGraham” Bryan 630 F.3d at 826 (internal quotation marks omittéd)is
analysis allows courts to “determine objectivislg amount of force that is necassin a particular
situation.” Id. (internal quotation marks omittedee also Mattos v. Agaran661 F.3d 433, 441
(9th Cir. 2011) (en banc) (“[ljn assessing the gowazntal interests at stake un@aham we are

free to consider issues outside the three enumerated above when additisrzaitfaeicessary to
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account for the totality of circumstances in a given €as€inally, “the[Supreme]Court has
emphasized #t there are no per se rules in the Fourth Amendment excessivedotegt; rather,
courts must still slosh [their] wayhrough the factbound morass of “reasonableness.” Whethe
not [a defendans] actons constituted application of “deadly forcell' that matters is whether [thg
defendant] actions were reasonable Mattos 661 F.3d at 441 (quotirgcott v. Harris 550 U.S.
372, 383 (2007)).

2. Ninth Circuit caselaw on tasers and excessive force

Bryan Mattos andGraveletBlondin all involve dlegations of excessive force by plaintiff$

who were tased by police officers. In all three cases, the Ninth Circuiseelvtire district court’s

grant of summary judgment to the defendaftcers, concluding that a reasonable trier of fact,

when viewing the facts in the light most favorable to plaintiffs, could find that flvers use of the

taser constituted excessive force.
a) Bryan v. MacPherson

In Bryan, the officer deployed his taser against Bryan during a traffic stopskeathelt
infraction. After Bryan complied with the officer’s requests to turn down his @il pull over to
the curb, he placed the car in park and stepped out of his car. There was “no dispujathaaBr|
agitated, standing outside his car, yelling gibberish and hitting his thiglsoly in his boxer
shorts and tennis shoésBryan, 630 F.3d at 822. Bryan, however, did not verbally threaten thq
officer and was standing 20 to Bt away and was “not attempting to fleéd: The officer
tedified that he told Bryan to remain in the car, while Bryan testified that he did nothieearder.
The officer also testified that Bryan took “one step” towards him, whilerBiatified hedid not
take any stepld. The physical evidence indicated that Bryan was facing away from the ofies
tased Without giving any warning, the officer shot Bryan with his taser. Theriel@aturrent
immobilized Bryan, causing him to fall face first into the ground and fractuoungtéeth and
suffering facial contusions. The district court denied the officer’'s motion for summary judgrhe
gualified immunity and the officer appealeld.. at 823.

Applying theGrahamfactors, the Ninth Circuit affirmed. The court concluded tBayan

did not pose an immediate threat to Officer MacPherson or bystanders despite s b@ligvior.
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Id. at 826. The court also determined that the traffic infraction and three suspectethe@aors—
resisting a police officer, failure to comply with a lawful order, and using ogheider the

influence of a controlled substance—*“provide[d] little, if any, basis for [theen’s] use of physica]
force.” Id. at 828 (alterations and internal quotation marks omitted). The court reasoned that

those offenses were iatently dangerous or violent, and Bryan posed little to no safety threat.

Regarding Bryan’s “resistance,” the court noted that Bryan complied wetly eommand the office

issued, except the one he claims he did not hear—to remain in the car. The court concluded

however, that even if Bryan failed to follow this order, “such noncompliance doesmsiitute

‘active resistancesupporting a substantial use of forcéd: at 829-30. The court noted that since

Graham “we have drawn a distinction betwegassive and active resistance,” and Bryan’s shoy
gibberish and hitting himself in the thighs, while not “perfectly passive,”avéar cry from actively
struggling with an officer attempting to restrain and arrest an individu@l &t 830.

The ourt then looked at two additional factors that militated against finding the &ficer
conduct reasonable. First, the officer failed to warn Bryan that he would be dhtteviaser if he
did not comply with the order to remain in the car, even though such a warning wa® fegsitxbn(
the court concluded that “there were clear, reasonable, and less intrusive adgimatieffect the
arrest.” Id. at 831. Specifically, the court concluded that the officer knew additional offiezesen
route to the scene, which should have made the officer “aware that the arrh@debfficers woulg
change the tactical calculus confronting him, likely opening up additional wagsolve the
situation without the need for an intermediate level of férdd.

The court balanced the competing interests—the level of intrusion on Bryan’s Fourth
Amendment interests and the government’s interest in the use of force—and concluded

that the intermediate level of force employed by Officer MacPherson agayast

was excessive in light of the governmental interests at sBi@an never attempted to
flee He was clearly unarmed and was standing, without advancing in any direction,
next to his vehicle Officer MacPherson was standing approximately twenty feayyaw
observing Bryars stationary, bizarre tantrum with his X26 drawn and charged.
Consequently, the objective facts reveal a tense, but static, situation witér Offi

MacPherson ready to respond to any developments while awaiting backup. Bryan was

neither alight risk, a dangerous felon, nor an immediate thr@&ierefore, there was
simply no immediate need to subdBeyan before Officer MacPhersanfellow
officers arrived or lesgivasive means were attempted.
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Id. at 832 (emphasis added) (alterations and internal quotation marks on#ities )concluding tha
Officer MacPherson had violated Bryan's Fourth Amendment right to be freeedswxe force, thq
court went on to conclude that the officer was nonetheless entitled to qualified imbecausat
the time of the use of force the law was not clearly established that the usseafia such
circumstances was unlawfuld. at 832-33.
b) Mattos v. Agarano

In Mattos an en banc panel considered two consolidated cases. In the first cas#, plai
Malaika Brooks was driving her jearold son to school when she was pulled over for driving
miles per hour in a 2@iles-perhour school zone. Brooks was seven months pregnant at the {
The officer asked Brooks for her license and told her son to get out of the car and walk to sch
which was across the street. Both Brooks and her son complied. The officer leftngesuiei
minutes later to inform her that he was going to cite her for speeding. Bnsudted that she had
not been speeding and that she refused to sign the citation. Two other officersllgvamiued at
the scene, but none was successful in convincing Brooks that the signature would noteanstit
admission of guilt. One officer told Brooks that if she did not sign the citation, she wotddail.
That officer also brandished his taser and asked Brooks if she knew what it wasidSihe slid
not. The officers then conferred amongst themselves. One of them asked “wedl gdevly@u want
to do it?” Brooks heard another respond “well, don’t do it in her stomach; do it in her thigh.”
the officers then opened the driver’s side door and twisted Brooks’ arm up behind herBradks
stiffened her body and clutched the steering wheel to frustetaffiners’ efforts to remove her frg
the car.” Mattos 661 F.3d at 437. While the officer held her arm, another officer, Jones, cyclq
taser to show Brooks what it did. Twerdggven seconds later,

Janes applied the taser to Broaok$eft thigh indrive-stun mode. Brooks

began to cry and started honking her car horn. Thirty-six seconds later, Jones
applied the taser to Brosis left arm. Six seconds later, des applied the

taser to Brooks’s neck as she continued to cry out and honk her car horn.
After this third tase, Brooks fell over in her car and the officers dragged her
out, laying her face down on the street and handcuffing her hands behind her
back.
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Id. Brooks was arrested and later convicted by a jury of failing to sign the sgeie#iet. Although
Brooks was also charged with resisting arrest, the jury could not reach a aerttichat charge an
it was dismissed. Brooks’ daughter was born healthy approximately two momeththafincident.
The district court denied the officersiotion for summary judgment of qualified immunity on the
ground that Brooks had proffered evidence sufficient to support a finding that treesotfsed
excessive force and that they were not entitled to qualified immuidityat 438. The officers
appealed.

In applying the firsGrahamfactor, the court had “no difficulty” in deciding that failing to
sign a traffic citation and driving 32 miles per hour in and®-per-hour zone were not “serious
offenses.”|d. at 444. The court also concluded that when the officers tased Brooks, she did |
an “immediate threat” to the safety of the officers or others, even thoughashgget and
“proceeded to become increasingly agitated and uncooperative as the inoodlezd e 1d. The
court reasoned that Brooks never verbally threatened the officers and, “behind thefwkeear,
she was not physically threatenindd. Regarding the third factor, the court concluded that Brg
“resisted arrest” when she refused to get out of the car andtlfisarex her body and clutched thd
steering wheel to frustrate the officer’s efforts to remove her from thddaat 445. The court
noted, however, that there was no exigent circumstasoeh-as an “attempt to flee” or another
event happening elsewhere—that required the encounter with Brooks to “be resajuezklgsas
possible.” Id.

Looking beyondsraham the court observed three additional specific factors: that Brool
bore “some responsibility” for the escalation of the incident; that the fficeew about and
considered Brooks’ pregnancy before tasing her; and that the officer tassd Biree times over
the course of less than one minute, “provid[ing] no time for Brooks to recover from temexiain
she experienced, gather herself, aaxbnsider her refusal to comglyid.

The court summarized its conclusions—emphasizing that “Brooks did not evade arres

d

not po

oks

KS

t by

flight’—and determined that a reasonable-fander, taking the evidence in the light most favorable

to Brooks, could find thahe officers’ action constituted excessive forta. at 446.
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In the second case, two officers responded to a domestic dispute call involiniti§f pkayzel
Mattos and her husband Troy. While standing in her living room, Jayzel got caughtrbé&nee
and one officer trying to arrest him. As the officer moved in to arrest Troy, hedouglagainst
Jayzel’s chest, “at which point she extended her arm to stdpédueests from being smashed agairst
[the officer's]body.” Id. at 439. The officer then asked Jayzel, “Are you touching an officer?” At
the same time, Jayzel was speakinthtoother officerasking why Troy was being arrested,
“attempting to defuse the situation by saying that everyone should calm dowo aunt$ige, and
expressing concemhat the commotion not disturb her sleeping children who were in the residence.
Id. Then, “without warning,” the officer she touched shot his taser at Jayzel imodet-Id. Jayze
was arrested and charged with harassment and obstructing government operationsylioth of
were later droppedThe district court denied the officers’ motion for summary judgment of qualified

immunity, concluding “that there were material questions of fact critical toidgaxhether the

X

tasing was constitutionallyeasonable, which precluded a pretrial ruling on the issue of qualifie
immunity.” Id. at 439. The officers appealed.

Under the firstGrahamfactor, the en banoourt concluded that the severity of the crime, {if
any,” was minimal; Jayzel was simplyeatipting to prevent the officer from pressing up against|her
breasts.ld. at 449. The court next concluded that Jayzel's defensive raising of her hands posed no

threat to the officers. Under the third factor, the court found that “the most that sad isethat sh

1%

minimally resisted Troy’s arrest.Id. In particular, the court drew a distinction between failure to
facilitate an arrest and active resistance to arrest, finding that Jayzel vedailed to facilitate
Troy’s arrest by not immediatelyioving out of the way when the officer stated that Troy was under
arrest. The court, however, emphasized that “the crux oGtislsamfactoris compliance with the
officers’ requests, or refusal to comply,” and that Jayzel was atteniptoagmply with he officer’s
order when she got caught between the two neérat 450. The court also found, outside of the
numeratedsrahamfactors, that the officer’s failure to warn Jayzel before he tased her fduigtie
use of force far beyond the paldd. at451.

Weighing those factors and examining the totality of the circumstancegureconcluded

that “a reasonable fact findeoald conclude that the officerase of force against Jayzel, as alleged,

17




United States Distct Court

Northern District of California

© 00 N oo o b~ W N P

N NN RN N DN N NN R R PR B R R R R B R
W ~N O N N R, O ©O 0O ~N & N W N Rk O

was constitutionally excessive in violation oéthourth Amendmerit.Id. As with Brooks,
however, the court concluded that the officers veertétled to qualified immunityld. at452.

Judge Schroeder concurred with the en banc panel’s majority opinion, writing treasidi
agreed that Supreme Qbeaselaw required the court to grant qualified immunity because ther
no established caselaw recognizing taser use as excessive in similar circum$§tgneesuld
argue that the use of painful, permanently scarring weaponry on non-threatening itsliwidoa
were not trying to escapshould have been known to be excessive by any informed police offi
under the long established standard&@tham” 1d. at 453 (emphasis adde@ahroeder,).,
concurring).

C) Gravelet-Blondin v. Shelton

In the Ninth Circuit’s most recent case, published during the briefing periodsterblerg’s
motion, theNinth Circuitreversed a dirict court’s ruling that concluddtat an officer’s tasing wa
unconstitutional. Unlike its previous cases discussed above, however, the court also condlud
the officer was not entitled to qualified immunity.

In GraveletBlondin five officers responded to a 911 call of a suicide in progress made

e was

cer

)

led th

by

family members of an elderly suspect, Jack. When the officers arrived atlJaieés he was sittin

in his car parked in the side yard, with a hose running from the exhaust pipe into one o$the da

windows. The officers had been warned that Jack would have a gun with him. Although Jac
eventually complied with the officers’ orders to step out of his car, he refusaglencimmands t
show his hands. Concerned that Jack might gain access to a gun, an officer tased him and

commotion ensued.

Donald and Kristi Blondin, Jack’s neighbors, heard the noise coming from Jack’s houge and

went outside to investigate and make sure Jack was alright. Donald Blondin heard Janl mo

pain and saw the officers holding Jack on the ground. Blondin called out, “what are you doin
Jack?” He was standing approximgt8¥ feet from Jack and the officers at the time. At least t\
the officers instructed him to “get back,” while another told him to “stop.” Blondieestopped o
took one or two steps back and then stopped. One of the officers, Shelton, rais ®\wadin,

pointing a taser at him and telling him to “get back.” “Blondin froz8raveletBlondin 728 F.3d ¢
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1090. Shelton began to warn Blondin that he would be tased if he did not leave, but fired his
before he finished the warning. Blondin was knocked down and began to hyperventilate. SH
asked Blondin if he “want[ed] it again’ before turning to Ms. Blondin and warning, Pémext.”
Id. Blondin was arrested and charged with obstructing a police officer, whichterdri@pped.
The district court granted summary judgment to the defendants on all clairas1090.

Applying Graham the court concluded that even if Blondin committed a crime, that crin
“failing to immediately comply with an officer order to get back fromsitene of an arrest, when
was already standing thirgeven feet awdy—was*“far from severé. Id. at 1091. The court furthe
concluded that, based on Blondin’s version of the distance between him and the officeck amel
was not standing so closethem as to constitute an immediate threat. Finally, the court concld
that Blondin did not resist arrest or attempt to escape. The court reasoned thatroefiyime of

less than 15 seconds passed between the first clear, uncontradicted comtgandack” and the

taser

elton

ne—
he

1

Ja
ided

tasing. Although Blondin did not retreah€ was perfectly passive, engaged in no resistance, @nd di

nothing that could be deemgghrticularly bellicosé: Id. at 1092 (quotingmith v. City of Hemet
394 F.3d 689, 703 (9th Cir. 2005) (en banc)).

Beyond theGrahamfactors, the court found Shelton’s warning “meaningless” since he
the warning while he fired his taser, leaving Blondin no time to rddcihe court concluded that
summary judgment in favor of the officers thie excessive force issue was improper.

The court further concluded that summary judgment was improper as to thet dairt's
gualified immunity determinationBecause Blondin committed “no act of resistance,” the case
distinguishable fronBryan andMattos where the court found some resistanice.at 1093. Finding

that it was clearly established at the time of the incident that the application eftnahforce” in

the face of “mere passive resistance” was unconstitutional, the court con¢latigreetofficers were

not entitled to qualified immunityld.

3. Analysis

If the government had moved for summary judgment, as the defendants had in the ab
cases, the Court would have little difficulty in concluding that a reasoragblierfder could find

Cavallaro’s tasing of Hesterberg excessive under the Fourth Amendment. Tienques
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Plaintiff's motion for summary judgment, however, is different; namely, whether viewirfgdttse
in the light most favorable to the governmenéasonable trier of fachustfind that the force
used was excessivén answering this question, the Court must keep in mind that the Ninth
Circuit has cautioned that summary judgment in excessive force casesl“sa@ranted

sparingly” “[b]ecause [the excessive force inquiry] nearly always requirestienter] to sift
through disputed factual contentions, and to draw inferences theref@mith v. City of Hemget
394 F.3d 689, 701 (9th Cir. 2005).
a) Governmental interest in the use of forceGraham)
1) Severity of the crime

Regarding the firsGrahamfactor—severity of the crime-the record does not indicate any
offense that can properly be considered “severe.” The government concedés, @adrt agrees,
that the initial leastiaw violation isnot a serious offense. The government contends, however
Hesterberg committed additional crimes that were “more serious;” namelpg]igbout his
identity, physically resisting apprehension, and fle[eing] three timekt. . 44 at 24.)

As an initial matter, the parties appear to dispute whether Cavallaro had an aeiculab
suspicion that Hesterberg was lying about his name—or simply had a hbetdre-she fired her
taser. Although dispatch radioed Cavallaro and told her there was no orattdsterberg’s
proffered information, it is unclear if Cavallaro actually heardryp®rt In the audio recording,
Cavallaro is heard asking dispatch to “repeat that information,” but dispatch doeknmtladge
this request. eeDkt. No. 46, Ex. AFile G.) Further, it is unclear from Cavallaro’s deposition
she knew there was no match before she fired her taser. (See Dkt. No. 28-2 at 168:22-169:3
(recounting that the audiotape reflects that she was told that Hestegreftgsed name was “h@n

file,” but not indicating whether she actually heard and understood that transmidsrafineg the

taser).) It appears likely that Cavallaro did not hear the “not on file” tigaesm, but maintained hier

suspicion that Hesterberg was lying about his name based on her hunch that “Jones” souadd
name that someone would use to lie about their idengityg id.at 126:9-23), and dispatch’s initial
remark that it had “multiple returns” and needed more information. (Dkt. No. 46, Exe/&.F

While the government asserts that the “not on file” transmission provided Cawaillireasonable
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suspicion that Hesterberg was lying about his identity, the government does essaddether
reasonable suspicion existed in the absence of Cavsalkarowledge of that particular transmissid
Nonetheless, given the ambiguity in the record, and viewing the facts intihebgt favorable to

the government, the Court assumes that Cavallaro heard the “not on file” tsaemisurther, the

Court agrees with the government that the no-match transmission provided Gavdhaeasonable

suspicion that Hesterberg lied to her about his identity.

n.

However, even if Cavallaro had reasonable suspicion that Hesterberg lied to her about his

namebefore she fired her taser, lying to a police officer is not inherently daunger violent.See
36 C.F.R. § 2.32(a)(3%ee alsdCal. Penal Code § 148.9(b). Further, “[w]hie commissn of a

misdemeanor offense is not to be taken lightlgilitates against finding the force used to effect

arrest reasonable where thesgect was also nonviolent and posed no threat to the safety of the

officers or others. Bryan 630 F.3d at 828-29 (internal quotation marks omitted). As discusse
below, while Hesterberg resisted arrest, it is undisputed that he was nonvialgrused no threat
Cavallaro’s safety or others. The government fails to provide any authorégsan for its
contention that knowingly providing false information to a police officer is not a nonviolent
misdemeanor. While lying to a police officer may be a more serious effeas a leaskaw
violation, this factor does not examine the severity of a crime based on its sestvakiee tothe
other crimeghe plaintiff was sysected of. Thus, the Court concludes that Hesterberg's suspec
offense of lying to a police officer was not a serious crime.

In addition, Hesterberg’s alleged violation@dlifornia Penal Code Sectidd8(a)(1}—
resisting, delaying, or obstructing agge officer—and related federal provisioraisodoes not
constitute a serious crim&ee Young v. County of Los Ange6&d F.3d 1156, 1164-65 (9th Cir.
2011) (“[W]hile disobeying a peace officerorder certainly qovides more justificatiofor force harf
does a minor traffic offense, such conduct still constitutes only a non-violesemmésnor offense
that will tend to justify force in far fewer circumstances than more sevifersses, such as violent
felonies.”);see also Bryan630 F.3d at 828-29 (concluding tmasisting a police officer, failure to
comply with a lawful order, and using or being under the influence of any controblsthacere

not “inherently dangerous or violéht Davis v. City of Las Vegad78 F.3d 1048, 1055 (9th Cir.
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2007) (holding that obstructing a police officer wasatserious offense”)Smith 394 F.3d at 702
(holding that domestic violence suspect was not “particularly dangerous,” and hiseoffas not
“especially egregious”).

The government appears to contémat Hesterberg's offenses were serious because he
“physically resisted apprehension” and “fled three times.” (Dkt. No. 44 at 28wever,
Hesterberg’s physical resistarepulling his arm away from Cavallaredoes not constitute a
violent act. At no time did Hesterberg physically or verbally threatenll@avaIn addition,
although part of Hesterberg’'s disobedience included his attempts to flee, begdnise ¢onsidered
as a separatérahamfactor, the Court gives little, if any, weight to Hesterberg’s flight in evalga
whether his offense of disobeying an officer’s orders was serious. Becasigelddrg was
nonviolent and his alleged offenses did not pose a threat to anyone’s safety, his effnese
nonserious for purposes of the excessive force inquiry.

2) Immediate threat to safety

The second@rahamfactor asks whether the suspect pasednmediate threat to the safet
of the officers or othersThis is the “most important” factoMattos 661 F.3d at 441. While
Hesterberg became ireasingly noncompliant as the encounter wore on, at no time did he verl
physically threaten Cavallaro or anyone else. He was in jogging shorts astdradnd Cavallaro
did not observe any weapons on him. (Dkt. No. 28-2 at 118:23-25.) Thusnysf, [Cavallaro]
may have found [him] uncooperative,” but such noncompliance does not equate to an immed
threat. Mattos 661 F.3d at 441 (concluding that plaintiff did not pose an immediate threat eve|
though plaintiff refused to exit her vehicledaphysically resisted the officers’ attempts to extract
her). Moreover, Cavallargpecificallytestified that at the time she tased Hestersarg he was
running away—he posed no immediate threat to her. (Dkt. No. 28-2 at 161:17-22.) Thus, th
does not weigh in favor of Cavallaro’s use of her taser to effect the arrest.

The government contends that it cannot be said that Hesterberg posed “nondremgke is
bigger and stronger than the law enforcement officer, has physica#iteckthe officés attempts tg
restrain him, has repeatedly disobeyed direct orders, and has tried to fetintiee” (Dkt. No. 44

at 24.) This argument misses the point. As noted alMaosspecifically addressed a situation
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where the suspect is physically uoperative, but unthreatening, and concluded that the suspe(
not pose an immediate threat. While Hesterberg'’s relative size and strengtharguably pose a
potentialthreat to Cavallaro’s safety, it is undisputed that Hesterberg never yabgtlysically
threatened Cavallaro. Thus, there wasmmediatethreat to Cavallaro’s safety. The governmen
cites no authority for its contention that Hesterberg’s actions constitinenaediate threat to officq
safety. While the court imithfound a triable dispute as to whether an unarmed plaintiff who
no threats constituted an immediate danger, the court was reviewing a district grant of
summary judgment in favor of tliefendant 394 F.3d at 702. Thus, the court was not considef
whetherplaintiff had established as a matter of law that he posed no immediate threat. Moreq
policehad been called to the plaintiff’'s house to investigate his physical assauliafenisrhus
Smithdoes not suggest that based on the preseotd¢here is a triable issue as to whether
Hesterberg posed an immediate threat.

3) Active resistance or attempts to flee

The parties debate whether Hesterberg’s actions constituted “active” or meree'pass
resistance to arrest. The Court, howewgeats the parties’ cramped framing of the issue. The
Circuit has instructed that resistansd6uld not be understood as a binary state, with resistanct
being either completely passive or actiather, it runs the gamut from the purely passrotggtor
who simply refuses to stand, to the individual who is physically assaulting ther bffigryan 630
F.3d at 830. The Court accordingly evaluates Hesterberg's conduct based on this cooftinuun
passive and active resistance.

Viewing the facts in the lighihost favorable to the governmetgsterberg resisted arrest.
attempted to flee three times by running away even though Cavallaro orderedstéy ¢ach time,
he pulled his arm away from Cavallaro when she attempted to physicallyréstmaand he refusg
to turn around and put his hands behind his back so she could handcuff him. “In other words
resisted arrest.Mattos 661 F.3d at 445. INMattos the court found “some resistance to arrest”
where plaintiff ‘refused to gedut of her car when requested to do so and later stiffened her bo
clutched her steering wheel to frustrate the officeff®rts to remove her from her carld. The

court summarized this resistance as “active[linsofar as she refused to get out of her car wher
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instructed to do so and stiffened her body and clutched her stedrasj to frustrate the officers’

efforts to remove her from her carld. at 446. Here, Hesterberg’s action in pulling his arm awg
from Cavallaro, though a singlestance of physical ressance, is similar to the physical resistanc
the plaintiftdriver in Mattosprovided. And his attempts to flee from arrest are undisputed and
generally weigh in favor of some use of for&ee Miller v. Clark Counfy840 F.3d 959, 965-66 (9
Cir. 2003) (evading arrest by flight favors the governmesa}; also Azevedo v. City of FresB011
WL 284637, at *8 (E.D. Cal. Jan. 25, 201&oncluding that misdemeanant suspect’s active fligh

favored officer’s use of “nodeadly force). As inMattos however, Hesterberg'’s resistance “did

y

4%

—

|

not

involve any violent actions towards the officersd. Thus, while Hesterberg engaged in some active

resistance, it still did not rise to the level of an “individual who is physicadlgudsngthe officer.”
Bryan 630 F.3d at 830. Nonetheless, the Court concludes that this factor weighs in the goi®

favor.

Hesterberg’s arguments to the contrary are unpersuasive. Hesteresrgn€hew v. Gates

27 F.3d 1432 (9th Cir. 1994) to argue that a suspect’s flight cuts “only slightly” in favor of the
government. (Dkt. No. 48 at 8Ghew however, is distinguishable. @hew the suspect—who
never physically resisted any of the officefled from an officer conducting a traffic stop and hig
a scrapyard. When he was discovered in the yard, he attempted to surrender, baethe off
nonetheless released his police dog, which mauled the suspect. The court concludedtizater

to whether the suspect was evading arrest was “yes ahdChew 27 F.3d at 1442The court

reasoned that “[ij a general sense he was, but in more precise terms his flight had termirlatest

temporarily, in the scrapyafdld. The court nonetheless held thatslight edge goes to the
government on this scoteld. Given that Hesterberg's flight had not terminated when Cavalla
fired her taserChewactually indicates that this factor should mdrethan slightly in the
government’s favor.

In addition, Hesterberg’s reliance on cases where ihign ITircuit ha found less than acti

resistance where the suspect merely failed to obey the officers’ comrmbutdid not attempt to

flee or physically resist arrestare inappositeSee, e.gBryan 630 F.3d at 829-30 (concluding that

non{leeing suspect'soncompliancen failing to heed officer’s verbal order to reenter vehdies
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not constitute “active resistancesupporting a substantial use of fd)ceNor is Hesterberg'’s citatid
to Maxwell v. County of San Diegd08 F.3d 1075 (9th Cir. 2013) helpful. Nlaxwell the plaintiff
was outside his home, which was an active crime scene following the fatahghafdtis daughter,
when he was peppeprayed by an officer as he was walkinggainst the officer’s ordersup his
driveway to a mobile home where his other family members had been isolated. umronvgithe
district court’s grant of summary judgment to the officer, the court summaribiuated that the
suspect “did not resist arrestMaxwell 708 F.3d at 1086. Because of the lack of analysis, this
can only speculate as to thkaxwellcourt’s reasoning for its conclusion. Nonetheless, although
suspect irMaxwellwas walking away from an officer who was ordering him to stay, thjgest wag
not running and was not leaving the immediate area of his driveway. Here, on the oth#rehan
evidence supports a finding thdésterberg was running away and was attempting to leave the
of the detention for good.

Further, the Court rejects Hesterberg’s argument that hing @iegnnot be considered becau
he was simply fleeing from a detention, not an arrest. Hesterberg citathoats for his contentio
that thisGrahamfactor must be read literally, such that only an officer’s desire to aragisér than
detain, a suspect is what triggers the analysis. The cases do not support sucBeerdeayBryan,
630 F.3d at 829-30 (evaluating suspect’s resistance to the officer’s orders tohlsenddicle so th
officer could conduct the traffic stoglraveletBlondin 728 F.3d at 10992 (analyzing resistance
factor where officers were ordering suspect to retreat, but not attemptangso suspect).

In his reply, Hesterberg argues that he “had the right to nonviolently redest roim
Defendant Cavallaro’s #ons . . . [b]ecause “Cavallaro lacked reasonable suspicion for her

continued detention of Hesterberg and lacked probable cause to arrest.” (Dkt. No. 48 aus0.)

Hesterberg appears to contend that his flight should not weigh in the governmemtisefigause his

escape was appropriate under the circumstances. While the Ninth Circuit lzéiseskipiat
“establishing a lack of probable cause to make an arrest does not establish aredrces<laim,
and viceversa, Mattos 661 F.3d at 443 n.4 (internal quotation marks omitted), at least one
California court has indicated that a person may nonviolently resist an unlawhtialeta arrest,

see Evans v. City of BakersfieR? Cal. App. 4th 321, 331 n.10 (1994). Hwanscourt, in rejectin
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plaintiff's argument that a person could use force in resisting an unlawfst,aroéed that the
“opinion neither discusses nor should affect the right of a persoontgolentlyresist the unlawful
action of police officers. Id. (citing In re Michael V, 10 Cal. 3d 676, 681 (1974) (holding that if
officer’s request fothesuspect to empty his pockets constituted the initiation of a sétreh,
[suspect’sttempt to flee would not have justifidietsubsequent arrest and search because “it
adirect reponse to unlawful police action”)). ven if Hesterberg’s reading of the law is correct,
discussed above, he has not shown as a matter of law that the detention or arllegialvashus, tdq
the extent his excessive force argument relrelis allegation that the detention was illegal, his
argument fails and summary judgment is inappropriate.
4) Other considerations

Beyond theGrahamfactors, the Court examines a few additional factors to take accoun
the “totality of thecircumstances.’Bryan 630 F.3d at 826. Specifically, Cavallaro’s giving of a
warning before the tasing, the availability of less intrusive alternativesgltteve culpability for thq
escalation of the incidence, and Hesterberg’s warning that he had a hearboonditi

Hesterberg has failed to show that Cavallaro’s warning was inadequate asraofriat.
The government contends that while Cavallaro “did not say to [Hesterbeog] pist will Tase you’
... itis undisputed that Plaintiff knew she was pointing a Taser at him.” (Dkt. No. 44 at 22.)
Hesterberg asserts that this “threat” was not an explicit warning and wasdetright before she
fired the taser. Hesterberg’s argument, however, attempts to elevateviarsubstance. As
Hesterberg acknowledges, he was aware that Cavallaro was “threatening” himemtaker; it is
apparent that this threat was because of Hesterlreqggsited attempts to flee. Iégical inference
from this threat witlthetaser is that she would fireat Hesterberg if he ran away; indeed, Caval
testified that after Hesterberg acknowledged that she was pointing the taiseshegst ash informed
her that she should htase him because he has a heart condition, sheWaid then, turn around
and put your hands behind your back.” (Dkt. No. 28-2 at 147:15-20.) Viewing the facts in thd
most favorable to the government, Cavallaro’s actions constituted a valid warning

Hesterberg's reliance ddryanis misplaced, given that the officer there giynordered Bryal

to get back into the car and when he failed to do that, the officer pulled out his taser amnd fired
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There was no evidence that Bryan knew he would be tased if he didn’t follow the drdeméetha
the officer was even threatenihgn with a taser.Bryan 630 F.3d at 827 n.8. Further,@tenn v.
Washington County673 F.3d 864, 876 (9th Cir. 2011), the court concluded that a warning prid
the firing ofabeanbag gun of “drop the fucking knife or I'm going to kill yauéis inalequate
because the intoxicated suspect may not have understood or heard the warning in theonpas
well as because the warning was given before the officer even arritrethevbeanbag gun.
Contrary to Hesterberg’s suggestion, @lenncourt did not hold that a further warning necessar
must be given if some time elapses between the initial warning and the use .o\ithide
Hesterberg contends that “[h]ad Cavallaro warned [him] immediately b&lier&dased him, he ma
well have stopped, just as he did when she first drew the weapon and pointed it at him,” (Dkt
at 14), Hesterberg identifies no facts that show that any material partesfabenter changed
beyond the passage of some time—such that another warning was required. It isechthsput
Cavallaro kept the taser aimed at Hesterberg the entire time she had it out. Térdnepshought
wise to call her bluff does not overcome the facts that support an inference thaq@at@derning
was issued.

Turning tothe presencef viable alternatives, the Ninth Circuit has held tipatice are
required to consider what othiactics if any were availabte effect the arrest.Bryan 630 F.3d at
831 (alterations and internal quotation marks omitted). The court has cldrdidiais inquiry does
not disrupt the “settled principle that police officers need not employ theiéastive degree of
force possible;” rather, it “merely recognize[s] the equally settled pianthat officers must
considerless intrusive methods effecting the arrest and that the presence of feasible alternati
afactorto include in [the] analysisld. at 831 n.15 (internal quotation marks omittedpsterberg
contends that Cavallaro, instead of tasing him, could have ended her pursuit of him,avaited f
backup to arrive, and then initiated a search for him, focusing on the entrance pointsaib the tr
system. However, the record does not support a finding that this was a viablédiadteioa
instance, it is not apparent that the offsceould monitor the trailheads and locate Hesterberg.
Accordingly, this is a question best reserved for the trier of fact at aifater The evidence that th

day following the tasing Cavallaro’s supervisors warned her that in the aridrender sinar
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circumstances she should not use her taser certainly supports a finding oflteahégiees, but it ig
not dispositive.

Regarding the third additional factor, the Ninth Circuit indicatedattosthat a plaintiff's
culpability in escalating the adent “influences the totality of these circumstaric&61 F.3d at
445. Hesterberg bears at least some responsibility for the escalationnmidleat, which began ag

an effort to educate Hesterberg about the new leash law enforcement but devolvexbitat tinat

Cavallaro incapacitated him with a 1206t charge of electricity. Hesterberg does not dispute that

he gave Cavallaro a false name; if he had instead provided his real name, the wmidie tiave
likely ended in short order. He did not provide his name because, as he testified, he did ot
be recorded as having his dog off leash, even though he did in fact have hisldagioffTaking th
facts in the light most favorable to the government, one could imagine that onegbeligstalized
that Cavallaro was actually going to verify his identity, he had antineegio test the limits of
Cavallaro’s will to arrest him by continually disobeying her orders aedhating to leave. Thus, t
Court cannot rule as a matter of lawtthsterberg bore no responsibility for escalation of the
incident.

Finally, it is undisputed that before C#laeo tased him, Hesterberg warneer not to do so
because he had a heart condition. The government does not contend that Hesterleengist stat
regarding his heart condition was incorrect. As described abovdatites court took into account
the officer’s tasing of a visibly pregnant woman, concluding that it weighedsaglae use of force
The Court here is likewise cognizant of the dangers that tasers pose to pdérssasealth is
somehow potentially compromised, whether it be a heart condition or a pregnancZavaléro
fired her taser at a fleeing noalent misdemeanant who had told her of his heart condition weig
against thgovernment.

b) Balancing the competing interests

Based on th&rahamanalysis above, and viewing the facts in the light most favorable t
government, whether Cavallaro’s use of the taser was excessive as a mattéuofdamm whether
such e is jusfiied in stopping a fleeing, nonviolent, nonserious misdemeanant, who posed n

to an officer or the public, and was warned prior to the tasiigg parties, and the Court, are aws
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of no case holding one way or anotfieFwo district cairt cases have addressed the issue undef

relatively similar factual circumstances, but in neither case did the court plkantiff's favor on
the plaintiff’'s motion for summary judgmenSee Azeved@011 WL 284637, at *9 (denying
officer’'s motion forsummary judgment on fleeing misdemeanant’s excessive force claim becg
“[i] n the absence of an immediate threat posed by Azevedo, a reasonable jury could tusidig
nature of the force and the risk of injury were too great relative to the cffahssug; see also
Cockrell v. City of Cincinnati2010 WL 4918725, at *3-45(D. Ohio Nov. 24, 201)0(denying
officer's motion to dismiss since fact that nonviolent, nonthreatening suspekcfrta the minor
crime may not well support the use obadr when reviewed under the totality of the circumstan
overturned on other grounds B%8 Fed. Appx. 491 (6th Cir. 2012) (unpublished). Thus, it is
difficult to read these cases as establishing that the use of a taser on a nomisalenteanant

constitutes excessive force as a matter of law. In addition, these casesiaéyahgtinguishable

juse

e

ces”)

because in both cases the courts concluded, at least for purposes of the pending motion, that no

warnings were givenSee Azeved@011 WL 284637 at *9 (concluding for purposes of officer’s
motion for summary judgment that no warning was giveeg; alscCockrell] 2010 WL 4918725at
*1, 5-6 (indicating no warning was giversege also Cockrell68 Fed. Appx. at 498-9€0le, J.,
concurring) (indicating that officer’s failure to warn of the impendingaigbe taser is given great
weight and suggesting that Fourth Amendment violation turns on presence of that fact)

In addition,in bothBryanandMattosthe Ninth Circuit emphasized that the nonviolent
misdemeanants did not attempt to flee; this anafjtdsast arguably indicates that the addition of
flight would change the calculus in those calseBryan, the court denied the officer’'s motion for

summary judgment, emphasizing in balancing the competing interest8itiah‘hever attempted

® Although the government cites two cases where district courts haveasugethatter of law that t
officer’s tasing did not violate the Fourth Amendment, both cases are distingaisisahkey did nof

fo

he

involve nonviolent, nonserious misdemeanants, who posed no threat to the officers or theSeablic.

Beaver v. City of Federal Wagy07 F. Supp. 2d 1137, 1145 (W.D. Wash. 2007) (concluding tha
first three of five tasings of a fleeing felerresidential burgleay—who appeared to be under the
influence of controlled substances, did not constitute excessive feeeejso Sawicki v. City of
Brunswick Police Dept2008 WL 5378342, at *12-13 (N.D. Ohio Dec. 19, 2008) (holding that
time tasing of intoxicateduspect who allegedly assaulted and threatened to kill his sister and |
sister’s boyfriend with a baseball bat, and “intended to flee,” was adimtél as a matter of law).
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flee” and that since he was not, among other things, a “flight risk,” there was no “imenedé to

subdue [him].” 630 F.3d at 832. Mattos the en banc panel also denied the officer's motion fqg

summary judgment, noting in its summary ofGsahamanalysis that “Brooks did not evade arregt

by flight.” 661 F.3d at 446. The court further noted that no exigent circumstancel-exssieh as

-

an “attempt to flee>that required the encounter with Brooks to “be resolved as quickly as possible.

Id. at 445. In concurrence, Judge Schroeder noted that in both companion cases “[o]ne could argu

that the use of painful, permanently scarring weaponry on non-threatening indiwdualsere not

trying to escapeshould have been known to be excessive by any informed police officer unde

long established standards@faham” Id. at 453 (Schroeder, J., concurring) (emphasis added)|

While Judge Schroeder’s statement is directed to the qualified immunity igbwséncases, the
comment is reflective of the law’s recognition of the government’s hemglitinterest in subduing
fleeing suspects.

Further, as discussed above, Hesterberg's excessive force argumentteles ia part, on
his contention thatik attempts to flee were justified as efforts to escape an unlawful deteAson

explained above, however, the detention’awfulness has not been established as a matter of

In addition, as discussed above, whether feasible alternatives to mgplesterberg were available

is an unresolved factual question. The Court notes that such alternative means tpwhittunet
necessarily as prompt as a taser, appear particularly relevant here whwfedn is attemptig to
detain a nonviolent, nonthreatening individual who is accused of committing only nonserious
misdemeanor offenses.

The Ninth Circuit has noted that when the court is the trier of fact, and in “unique
circumstances,” whertéhe parties agree that all of the underlying matésicts are reflected in the
written record, a judge may decide factual issues and essentially congernotmns for summary

judgment into submission of the case for trial on the written réc&@tievron USA, Inc. v. Cayeta,

224 F.3d 1030, 1038 n.6 (9th Cir. 2000). The parties here have not agreed to this procedure;;

accordingly, the Court must decide Plaintiff's motion under the standards for Ruleti®@srin
general. Because the Court cannot conclude as a matte~ebmapposed to making findja of

facts—that Hesterberg’siterest in being free from an intermediate leveioote outweighedhe
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government’s interest in arrestingvarned fleeing, nonviolent, nonserious misdemeanant, who
posed no threat to an officer or the public, Hesterberg’'s motion for summary jdgmieis battery
claim is DENIED.
CONCLUSION
For the reasons stated above, Hesterberg’s motion for partial sumngmepids DENIED.

IT 1S SO ORDERED.

Dated: November 13, 2013 ,]au MMS-G“‘%’
JACQUENMNE SCOTT CORLEY
UNITED STATES MAGISTRATE JUDGE
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