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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

VINCENT D. MULLINS, et al.,
Plaintiffs,

Case N0.13-cv-01271-RS

V. ORDER DENYING MOTION TO
EXPAND CLASS CERTIFICATION
PREMIER NUTRITION CORPORATION, BEYOND CALIFORNIA CONSUMERS

Defendant.

. INTRODUCTION

Plaintiff Kathie Sonner represents a clag€alifornia consumers who purchased Joint
Juice, a drinkable glucosamine hydrochloride emohdroitin sulfate supplement. She has soug
to expand those classes to include members: (1) who purchased Joint Juice in all fifty states
the alternative, (2) who purchaksthe product in ten specific states. Questions remained about
whether the nationwide or ten-state class cputdteed where the claims are based on California
law, and therefore the parties were directetile briefs addressing that issue.

The responses submitted by the parties exposed the material conflicts beilvfeemia’s
Unfair Competition Law (“UCL”), Cal. Bus. & Prof. Code § 17200, and the Consumer Legal
Remedies Act (“CLRA”), Cal. Civ. Code § 1770, on the one hand, and the laws of other effecteq
states. Premier demonstrated there are dtdease states with laws that materially conflict with
the UCL and CLRA and, on balance, the intey@dtthe states where the advertising occurred
outweigh those of California. Sonner concedesgkistence of true conflicts between the law of

some states and California law, thereby makingteonwide class improper. Similarly, Premier
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has demonstrated there are material conflicts betweelaws of those ten states in the alternativ
sub-group, and that those states haweee interest in applying their laws to the advertisements 4
issue than does California.

Sonner now offers a new proposal: to carvetloose states whose laws materially conflig
with the UCL or CLRA. The trouble, however, is that the material conflicts that Premier has
identified conflict with the UCL, but not the ®RA, or vice versa. Sonner has not offered a
proposal that resolves all conflicts cleanior has Premier had the opportunity to challenge
Sonner’s new proposal. Accordingly, because Sonner has not demonstrated that California law
should apply to the two classes originally proposte will represent only a class of California
consumers who have purchased Joint Juice since March 1, 2009. Her request to represent
class of consumers therefore must be denied.

. PROCEDURAL HISTORY*

Plaintiff Kathie Sonner seeks to represent consumers in all fifty states, or, in the
alternative, consumers in ten specific statesigdlass action premised on California consumer-
protection statutes. Sonner satisfied her butdgmove that the consumer claims she advances
are amenable to classwide adjudication and thanhoan questions predominate. Accordingly, af
a minimum, a class of California consumers who have purchased Joint Juice since March 1,
was certified. Difficult questions remained, however, about whathé¢r California’s
government-interests test, California law @cbapply nationwide or to the proposed ten-state
subclass in light oMazza v. American Honda Motor Co., 666 F.3d 581 (9th Cir. 2012). To assist
with these issues, the parties submitted additibriefs addressing the following two questions:

(1) Does California’s government-interests test require a categorical approach, where the
existence of a scienter requirement, for examnalways gives rise to a material conflict

between the UCL and the CLRA and the consumer-protection laws of other states? (

! An account of the factual basis underlyBwpner’s claims appears in the order denying
Premier’s motion for summary judgment.
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must Premier prove that this differing element is seriously in dispute in this case?
(2) Why do scienter and reliance elements and diffedamages models make a difference if
this case in terms of the geographic soofpthe putative class? When answering this
guestion, the parties should examine the specific facts of this case.
1. LEGAL STANDARD

“A federal court sitting in diversity must look to the forum state’s choice of law rules to
determine the controlling substantive law.” Mazza, 666 F.3d at 589 (internal quotation marks
omitted) Thus, in this case, California’s choice-of-law rules apply. Application of California law
to class members from other jurisdictions is permissible only if Sonner shows “doing so comports
with both (1) due process, and (2) California’s choice of law rules.” Inre Optical Disk Drive
Antitrust Litig., No. 3:10-MD-2143 RS, 2016 WL 467444, at *12 (N.D. Cal. Feb. 8, 2016) (citir
Mazza, 666 F.3d at 589). Sonner has already dematestrapplication of California law to
California-based Premier witlot offend due process, and thus the only remaining question is
whetherCalifornia’s choice of law rules are satisfied here. Premier bears the burden to show
“foreign law, rather than California law, should apply to class cldimMazza, 666 F.3d at 590
(quotingWash. Mut. Bank, F.A. v. Superior Court, 24 Cal. 4th 906, 921 (2001)).

There are typically three steps to decide which state’s law applies. The first task is to
determine whether the laws tbk affected jurisdictions are “the same or different.ld. at 590
(quotingMcCann v. Foster Wheeler LLC, 48 Cal. 4th 68, 81-82 (2010)). If the laws are different
the second step requires an examination of “each jurisdiction’s interest in the application of its
own law” to determine whether a true conflict exists. Id. If it does, then the final step involves
analyzing “which state’s interest would be more impaired if its policy were subordinated to the
law of the other state.” Id.

V. DISCUSSION
A. Thelmpact of Mazza
The language used by tMazza court speaks broadly, suggesting nationwide consumer

class actions are never permissible because states require proof oéliance or scienter, or
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have different methods for compensating victims of consumer figegMazza, 666 F.3d at
59293 (“Each of our states has an interest in balancing the range of products and prices offered
consumers with the legal protections afforded to them. Each of our states also has an intere|
being able to assure individuals and commeegmities operating within its territory that
applicable limitations on liability set forth in the jurisdiction’s law will be available . . . .” (internal
guotation marks omitted))Yet, the court was careful to limit its holding to “the facts and
circumstances of this case,” id. at 594, and thus district courts routinely require fact- and case-
specific analysis to determine whether to apply California law to absent class members in ot}
jurisdictions. See, e.q., Forcellati v. Hyland’s, Inc., 876 F. Supp. 2d 1155, 1160-61 (C.D. Cal.
2012)(“Defendants can only meet [their] burden by engaging in an analytically rigorous
discussion of each prong of California’s ‘government interests’ test based on the facts and
circumstances dhis case anthis Plaintiff’s allegations.” (emphasis in original)); In re Clorox
Consumer Litig., 894 F. Supp. 2d 1224, 1237 (N.D. Cal. 201'8)jnce the parties have yet to
develop a factual record, it is unclear whethgplyging different stateansumer protection statutes
could have a material impact on the viabilityPddintiffs’ claims.”); Allen v. Hyland’s Inc., 300
F.R.D. 643, 658 (C.D. Cal. 2018runo v. Eckhart Corp., 280 F.R.D. 540, 550 (C.D. Cal. 2012)
(“Defendants cannot profitably rely on the worladdifferent party in a different case with
different facts—or on the Ninth Circuit finding error in a district court rejecting an argument
Defendants did not themselves present to this Cawrtorrect their failure” to show “the law of
other states conflicted with California las applied to this particular case.” (emphasis in
original)).

Premier correctly notes that when distdourts have permitted nationwide class actions
involving claims for violations of consumer protection laws, the defendants failed to offer any
analysis of states’ laws or case-specific discussion whatsoevesee Allen, 300 F.R.D. at 643;
Forcellati, 2014 WL 1410264, at *Bruno, 280 F.R.D. at 549-50. Of course, defendants need
more than simply submit a table of state law to show the UCL and CLRA are inapplicable

nationwide; they must demonstrate the elementsaé are actually in dispute and amount to try
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conflicts.

Thisfact-specific approach comports with the California Supreme Court’s decision to
abandon its prior categorical ruféhat in tort actions the law of the place of the wrong was the
applicable law in a California forum regardless of the issues before the court.” Hurtado v.

Superior Court, 11 Cal. 3d 574, 579 (1974). Instead, thartchose to adopt the more flexible
government-interests test. Thus, under thattg$lie fact that two states are involved does not
itself indicate there is a ‘conflict of laws’ or ‘choice of law’ problem. There is obviously no
problem where the laws of the two states are identical.” 1d. at 580. In other words, the analysis
begins by identifying whether the statutes are worded differently, and, if so, whether the
differences rise to the level aibstantive requirements. “The key step in this [choice of law]
process is delineating thissue to be decided.” 1d. at 584.

B. Nationwide Class

Neither party seriously disputes the fact the consumer protection statutes of all fifty stz
vary. Instead, they clash about whether the conflicts identifretlance, scienter, and
remedies—are true or false conflicts. Sonner contemdst of the conflicts identified are of no
consequence. To some extdrdr assessment is accurate. She acknowledges, however, that
least some conflicts cannot be reconciled, rendenappropriate the appétion of California law
nationwide.

The issue of reliance, for example, makes@gonwide class difficult to maintain. The
CLRA requires proof of “damage,” Cal. Civ. Code § 1780(a), and thus named and unnamed
plaintiffs must prove the alleged deceptconduct caused that damagje re Seroid Hormone
Prod. Cases, 181 Cal. App. 4th 145, 156 (2010). In the context of claims asserting alleged
misrepresentations, a showing that the alleged misrepresentation was material suffices to eg
damage.ld. at 156-57. In contrast, the UCL requictsss representatives to prove reliance as
part of the statute’s standing requirement, but does not require absent class members to @eeso.
Inre Tobacco |1 Cases, 46 Cal. 4th 298, 324-26 (2009). A plaintiff satisfies the burden of provi

reliance by showing the alleged “misrepresentation was an immediate cause of the injury-
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producing conduct”—not that it was the only causer that the misrepresentation was material.
Id. at 326-27. When a misrepresentation is nad{ex presumption of reliance arisdsl. at 327.
Sonner agrees that most states, like the CLRA, require proof of reliihag.most states’ laws
materially conflict with the UCL. Idaho and NbrDakota, however, do not mandate such proof
and therefore conflict with the CLRA, but not the UCL.

Sonner argues nonetheless that any conflitt #se level of proof of reliance is not
meaningful here as that element is not seriously in dispute. To the contrary, on summary
judgment, she successfully demonstrated thiddpaite of fact exists about whether Premier’s
alleged misrepresentations were material (thereby giving rise to a presumption of reliance), g
whether consumers actually relied on the advertising. Those questions are not beyond displt
and therefore a true conflict exists.

Scienter is also a stumbling block &unner’s attempt to apply California law nationwide.
South Dakota and Pennsylvania would requir&aafff to prove Premier intended to deceive
consumers.See Coleman v. Commonwealth Land Title Ins. Co., 684 F. Supp. 2d 595, 619 (E.D.
Pa. 2010) (citingMeinberg v. Sun Co., 565 Pa. 612, 777 A.2d 442, 44% (2001);Santana
Products, Inc. v. Bobrick Washroom Equip., Inc., 401 F.3d 123, 136 (3d Cir. 2008) o bring a
claim of fraud under the UTPCPL, Pennsylvania statet precedent requires Plaintiffs to meet
the elements of common law fraud. . . . Under Pdmasia law, common law fraud requires: (1) 3
misrepresentation, (2) material to the transaction, (3) made falsely, (4) with the intent of
misleading another to rely on it, (5) justifiable reliance resulted, and (6) injury was proximatel

caused by the relian¢g, S.D. Codified Laws § 20-10-1 (“One who willfully deceives another,

with intent to induce him to alter his position to his injury or risk, is liable for any damage whi¢

he thereby suffers.”).

Sonner’s response to this conflict isto assert that Premier’s intent to deceive consumers is
not seriously in dispute. While the Ninth Circuit has not offered specific guidance about whe
a judge or jury resolves factual disputes necessary to choose which state law should apply, t

better practice would be for courts to resolve ¢hi@stual disputes at the choice-of-law stafee
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generally In re Facebook Biometric Info. Privacy Litig., No. 15-CV-03747-JD, 2016 WL
2593853, at *2-4 (N.D. Cal. May 5, 2016). Premier hotly contests that it and its employees
intended to deceive the public and has proffered evidence demonstrating how seriously that
guestion is in dispute. Accordingly, it is mobper to conclude as a ttex of law that Premier
intended to deceive consumers, and therdf@eCLRA and ULC materially conflict with the
statutes of South Dakota and Pennsylvania.

In the face of these true conflicts, Sonner does not attempt to argue that California’s
interest in the application of its law teeeighs the other states’ interests in the same.” Instead, she
proposes carving out these four states from thes @a proceeding with two different classes: on
class that includes consumers in states whose laws do not conflict with the UCL, and a seco

class of consumers from states whose statutes do not conflict with the CLRA. There are twa

problems with this proposal. First, this approach requires clearly delineating which states hayve

material conflicts with the UCL and which have conflicts with the CLRA, and there are notable

differences between the UCL and the CLRA. Aspinoponent of a nationwide (or 46-state) clas
Sonner bears the burden to demorsttiae solution she proposes is propémnole v.

Countrywide Home Loans, Inc., 571 F.3d 935, 944 n.9 (9th Cir. 2009) (“The party seeking
certification bears the burden of demonstrating that he has met the requirements of Rule 23(b).”).
She has not, in the end, persuasively demonstrated that the solution she proposes is workah

would adequately resolve these conflicts.

2 For the sake of completeness, the governmenieisitetest reveals application of California law
nationwide would be inappropriate under the factb@rcumstances of this case. The next step
requires identifying the interests at stake and to deterwiifh state’s interests outweigh the
others. States take varying approaches on haitrite the right balance between consumer
protection and business protectidBee Mazza, 666 F.3d at 592. California chose to put its thum
on the scale in favor of protecting consumers and accordingly opted to relax the standard for
proving reliance.Seeid. (“California[] [has] potentially more comprehensive consumer protection
laws . ...”). Mazza instructs that the state where the advertising took place has the greater in
in regulating the communications used to consiate a transaction and the reliance theré&ea.

id. at 593-94. Even the fact that the corporation creating the advertisements is located in
California and conducts business there is insufficient to overcome the interests of the state w
the transaction occurre®eeid. at 594. California’s interest in the transaction is attenuated, and
therefore the law of the foreign states should apfady.
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Second, Premier has not had the opportunity to respond to this proposal. At the outse

Sonner offered three proposed class definitiaretionwide, ten-state, or California. Premier
responded to those three proposals with specifigetad analysis. To change the definitions of
the proposed class at the last minute would berumfaer these circumstances, when Premier h
already carried its burden to show that the government-interests test does not favor applicati
California law nationwide or, as explained below, to the claims of consumers in the specific t
states Sonner identifies. Accordinglynaionwide class will not be certified.

C. Ten-State Class

Sonner’s second proposal is to certify a class of consumers from the following ten states:
California, Florida, lllinois, Massachusetts, Michigan, Minnesota, Missouri, New Jersey, New
York, and Washington. Again, the central disputeh®ther the conflicts identified are real and
material. As explained below, Premier has destrated the existence of material conflicts and
that each individual stat®interest in the application of its laws outweighs Califésniaterest in
applying its law to certain members among the proposed ten-state group.

1. Reliance

PremiercontendsMinnesota’s consumer protection statute conflicts with the UCL and the
CLRA because it (1) requires proof of reliance, and (2) demands an individualized examinati
evidence rebutting the presumption of relianée.explained above, the CLRA requires proof of
reliance, whereas the UCL does not require sucbfgor absent class members. Clearly, the
Minnesota law materially conflicts with the UClkedause it requires proof of reliance. The more
difficult question is whether it conflicts with the CLRA.

Minnesota permits defendants“i@gat[e] a plaintiff’s direct or circumstantial showing of
causation and reliance.” Inre &. Jude Med., Inc., 522 F.3d 836, 840 (8th Cir. 2008). The extent
to whichMinnesota’s statute actually differs from California law remains unclear. At least one

federal district court has concluded the reliarespiirements under California and Minnesota law

are similar. Khoday v. Symantec Corp., No. CIV. 11-180 JRT/TNL, 2014 WL 1281600, at *29-31

(D. Minn. Mar. 13, 2014)“[S]imilar to California, Minnesotaourts have found that class
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members' awareness of misrepresentations progidafficient causal nexus between a violation
of the consumer protection statutes and damages in the form of restijutlodeed, class actions
uncer the CLRA have failed where the evidence showed the defendant’s message was not

uniform, consumers received information aboet pnoduct from myriad sources, and some
consumers would use the product despite the riS&sIn re Vioxx Class Cases, 180 Cal. App.

4th 116, 133-34 (2009).

All'in all, doubts remain about whether Premier has identified a true conflict. In this
circumstance, one of the guiding principles of federalism breaks the tie: “each State may make its
own reasoned judgment about wbatduct is permitted or proscribed within its borders.” State
Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 422 (2003). Thus, each state must decide
itself how to resolve these unanswered questidnogit the scope and evidentiary requirements
needed to establish reliance. Until state courtsfglatherwise, this potential difference between
the Minnesota and California statutes presumahityatsrial. As discussed above, Minnesota’s
interest in regulating transactions occurring within itslbg outweighs California’s interest in
the same. Given the fact that California’s interest in transactions in Minnesota is attenuated, the
law of Minnesota should applysee Mazza, 666 F.3d at 594.

2. Stienter

In Mazza, the Ninth Circuit observed[i]n cases where a defendant acted without scient
a scienter requirement will spell the difference betweenutwss and failure of a claim.” 666
F.3d at 591. Premier asserts numerous stateBeqiyoof of scienter that materially differs from
those at issue under the CLRA. In particular, Reecontends the following states included in
Sonner’s proposed ten-state class require proof of various types of scienter: Michigan (intent t
deceive) and lllinois and Minnesota (intent to induce reliance).

Sonner has shown that scienter is not an impediment to proceeding with a class of
consumers from the ten states she has identified under the CLRA, which offers numerous w3
prove an unfair business practice some of which has@enter requirement in place, such as

“intent not to sell [goods] as advertisedCal. Civ. Code § 1770(a)(9)his intent requirement

ORDERDENYING MOTION TO CERTIFY A NATIONWIDE CLASS
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aligns with the intent requirements of Michiga@ompare Mich. Comp. Laws Ann. §
445.903(1)(e)‘(Representing that goods or services are of a particular standard, quality, or gf
.. if they are ndY), with Cal. Civ. Code § 1770(a)(7) (“Representing that goods . . . are of a
particular standard, quality, or grade . . . if they are not.”); see also Brownlow v. McCall Enters.,
Inc., No. 325843, 2016 WL 1576919 (Mich. Ct. App. Apr. 19, 2016) (rejecting the contention
plaintiffs had to prove the defendant had actual knowledge of the misrepresentation or recklg
disregard for the truth when asserting goods were advertised as having qualities they did nof

The trouble for Sonner is that, in contrast to the CLR#he UCL does not impose a
scienter requiremerit.Lazebnik v. Apple, Inc., No. 5:13-CV-04145-EJD, 2014 WL 4275008, at
*7 (N.D. Cal. Aug. 29, 2014 )xee also Cortez v. Purolator Air Filtration Prods. Co., 23 Cal. 4th
163, 181 (2000) (“[A] plaintiff need not show that a UCL defendant intended to injure anyone
through its unfair or unlawful conduct.”). The fact lllinois, Michigan, and Minnesota impose any|
intent requirement at all therefore renders Michigdaw materially in conflict with the UCL. As
explained above, Californisiinterest in the application of its law to transactions occurring in
Michigan is attenuated, and therefore Michigalaw should govern these potential claims.

3. Remedies Available

The remedies the CLRA and UCL offer vary considerably. The UCL offers limited
remedies—restitution and injunctive reliefln re Vioxx Cases, 180 Cal. App. 4th 116, 131-32
(2009), whereas the CLRA offers plaintiffs a chance to obtain actual and punitive damages,
restitution, injunctive relief, and mandatory attorney fees for a prevailing plaintiff. Cal. Civ. C
88 1780(a), (e). Premier has identified differenndgbe way all fifty states have chosen to

compensate victims of misleading advertising. Some states, like California, award punitive

ade

that

SS

N

bde

damages, while some do not. Other states agree with the policies underlying awards of punitive

damages, but choose instead to authorize tdtgages. Moreover, some states take different
approaches to the calculation of actual damagdisof these differences, Premier argues, are
material and preclude application of California lep the proposed ten-state group. Sonner lum

the two statutes together without differentiating the two, an unsatisfactory appqoarticularly
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in light of the variations between remedies offered under the ten state statutes.

a. Punitive Damages

Premier points out that Florida and Michigan do not affirmatively permit plaintiffs to
recover punitive damages; each of these states remains silent on thé&gsdtla. Stat. Ann. 8§
501.211(2); Mich. Comp. Laws Ann. § 445.911; MintatS88:31(3a). State and federal courts
interpreting these statutes have read this silence to mean punitive damages are unavailable
these statutedNowicki-Hockey v. Bank of Am., N.A., 593 F. App’x 420, 421 (6th Cir. 2014)

(“[W]e note that the MCPA lacks express language permitting exemplary damages. . . . The
absence of such language in the authorizing statoiteclear legislative intept-precludes an
award of exemplary damages under Michigan law.” (citation omitted)); LaFerney v. Scott Smith
Oldsmobile, Inc., 410 So. 2d 534, 535-36 (Fla. Dist. Ct. App. 198E)The court reversed an
attorney fee award under [Fla. Stat. Ann. 8] 501.2105 because it included time spent on a pJ
damage claim, which is outside the scope of Chaptei’b0a re Lutheran Bhd. Variable Ins.

Prods. Co. Sales Practices Litig., No. 99-MD-1309(PAM/JGL), 2004 WL 909741, at *7 (D.
Minn. Apr. 28, 2004)“Because the statuthat gives rise to Plaintiffs’ cause of action contains no
authorization for punitive damages, the Court finds that punitive damages are not available i
actions based on the CFA.

Sonner apparently concedes the statutes that do not permit punitive-damages awardg
materially conflict with the CLRA, but insists California’s interests outweigh those of Florida,
Michigan, and Minnesota. To support this cotitan she relies on the fact California believes
strongly in awarding punitive damages for violations of the CLRA as a mechanism to remedy
public wrong. Indeed, at least one district court concluded “punitive damages are . . . a

‘fundamental’ part of thef CLRA’s] statutory schem@.Walter v. Hughes Commc 'ns, Inc., 682 F.

Supp. 2d 1031, 1041 (N.D. Cal. 2010). In contrast, Sonner contends, the legislatures of Flor]

Michigan, and Minnesota are agnostic about the value of punitive damages, which she views
tantamount to indifference.

“Punitive damages may propeble imposed to further a State’s legitimate interests in
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punishing unlawful condu@nd deterring its repetition.” BMW of N. Am., Inc. v. Gore, 517 U.S.
559, 568 (1996). Our federal system allows states to reach different conclusions about whet
authorize punitive damages and when to permit awards of such dantages$.at 568-72
(describing the various consumer protection statutes as “a patchwork of rules representing the
diverse policy judgments of lawmakers in 50 States.”). The silence of Florida, Michigan, and
Minnesota should not be taken as an expressiorddference. In many respects, their silence
speaks volumes: they have chosen not to adopt Gadifopreferred mechanism for protecting
consumers. States need not affirmatively dtadg decline to expose business to the threat of
punitive damages for it to be so. Moreover, states may choose to limit corporations’ liability in an
effort to “attract[] foreign businesses, with resulting increase in commerce and jobs” by limiting
liability and punishmentMazza, 666 F.3d at 592. Thus, the interests of those states that chog
not to permit punitive damages overshadow California’s separate interest.

b. Treble Damages

Premier further notes Massachusetts and Wgtdnrhave chosen to make available trebl
damages instead of punitive damages in the appropriate circumstaNeesJersey has chosen t
make treble-damages awards mandat@e N.J. Stat. Ann. 8 56:8-19. Sonner suggests there
no true conflict between punitive damages in cases of oppréssiny, or malic€ Trammell v.

W. Union Tel. Co., 57 Cal. App. 3d 538, 557 (1976), and treble damages for willful or knowing

violations because both systems are designpdrish more culpable actors and to deter future

% Premier argues New York permits treble damaljesiever, no such remedy is available when
plaintiff brings class claimsAlicea v. Circuit City Stores, Inc., No. 07 CIV. 6123DC, 2008 WL
170388, at *1 (S.D.N.Y. Jan. 22, 20@8)B]ecause Alicea is bringing a class claim under N.Y.
GBL 8§ 349(h), N.Y. Civil Procedure Law & Rules. 901(b) precludes Alicea from seeking
treble damage’s(citing N.Y. C.P.L.R. § 901(b) (McKinney 2006)).

* California defines “oppression” as “subjecting a person to cruel and unjust hardship in conscious
disregard of hisights.” Trammell, 57 Cal. App. 3d at 557.

> “Malice” is “a motive and willingness to vex, harass, annoy or injure.” Trammell, 57 Cal. App.
3d at 557. Plaintiffs may prove a defendant acted with malice by showing “the defendant’s
wrongful conduct was illful, intentional, and done in reckless disregard of its possible results.”
Id. (internal quotation marks omitted).
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misconductsee Kraft Power Corp. v. Merrill, 981 N.E.2d 671, 685-86 (Mass. 20{3)ike

punitive damages in tort actions, multiple damages . . . can no longer achieve the goals of
punishing a defendant or deterring him from futonisconduct when the wrongdoer has died . . .
7).

Despite some similarities, treble damagesdiffom punitive damages in one significant
way: there is a set maximum amount a plaintiff may receive. In Washington, for example, th
Consumer Protection Act caps treble damages at $25,000. Wash. Rev. Code §19.86.090.
Washington’s decision to limit treble damages reflects a policy decision to limit the risk of
advertising and selling in an effort to encourage businesses to offer products within its borde
Thus, as irMazza, application of California’s law would impair the policy preferences of the
states where the advertising occurr&de 666 F.3d at 594 (concluding the state where the
communication of advertisements took place haviatanest in the application of their laws to
transactions between their citizens and businesses operating in the state). Here, that would
the interests of Massachusetts, New Jermsey,Washington outweigh those of Califorfia.

c. Actual Damages vs. Restitution

The final material differences at issue cem restitution and actual damages and the
different approaches to calculating actual darmagée UCL permits plaintiffs to recover only
restitution—the “difference between what was paid and what a reasonable consumer would h

paid at the time of purchase without the fraudulent or omitted information.” Pulaski &

® Sonner contends these conflicts can be resolved by awarding the New Jersey plaintiffs auts
treble damages if she prevails at trial. While that solution may be responsive on the issue of
predominance for class certification, it is not helpful to the choice-of-law analysis required he

" Some states choose to include emotionahental distress damages under the umbrella of

“actual damages” in appropriate circumstances. See Lozada v. Dale Baker Oldsmobile, Inc., 136

F. Supp. 2d 719, 728 (W.D. Mich. 20q¥Michigan law permits the recovery of mental distress
damages in cases under the MCPA when those damages are the legal and natural consequ
the wrongful act and might reasonably have been anticipated.” (internal quotation marks omitted)).
Sonner excludes claims for personal injury or eonati distress damages, and therefore there ig
no material conflict with the law of Michigan or of any other state that would permit such clain
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Middleman, LLC v. Google, Inc., 802 F.3d 979, 989 (9th Cir. 2015)n contrast, Washington
does not; it awards only actual damages utiter consumer protection lawSee Parisv.

Seinberg & Seinberg, 828 F. Supp. 2d 1212, 1217 (W.D. Wash. 2011) (restitution is permitted
only in actions the attorney general initiates) (citing Wash. Rev. Code § 19.88418@; Ralph
Williams” N. W. Chrysler Plymouth, Inc., 510 P.2d 233, 241-42 (Wash. 1973)).

Washington’s preference for actual damages creates a conflict with the UCL, but not th
CLRA, which permits recovery of actual damages. In her motion for class certification, howe
Sonner focused on whether restitution could lerdaned on a classwide basis and did not offel
argument or evidence with respect to actual damagecordingly, there is no basis to conclude
she seeks actual damages under the CLRA, and the conflict rémains.

In sum, Premier has carried its burden to show that California’s interest in applying its law
to the consumers in the specific ten states is weak. Sonner’s proposed ten-state class is therefore

not appropriate under the facts and circumstances of this case.

8 Contrary to Premier’s assertion, the rule for calculating restitution articulated in Pulaski was the
standard applied in this case. Sonner may pcowsumers would not have paid any money if th
Joint Juice package did not advertise the purported joint health benefits of glucosamine and
chondroitin.

® Whether California calculates “actual damages” differently from other states remains unclear.

The CLRA does not define “actual damages,” but “in the context of common law fraud, California
courts have definedhe term] to mean ‘those which compensate someone for the harm from
which he or she has been proven to currently suffer or from which the evidence shows he or
certain to suffer in the futuré.Chamberlan v. Ford Motor Co., 369 F. Supp. 2d 1138, 1146 (N.D
Cal. 2005) (quotingaundersv. Taylor, 42 Cal. App. 4th 1538, 1543 (1996)). Some states
lllinois and Florida, for examplecalculate damages using the “benefit of the bargain” model:

the difference between the market value of the product received and the value of the product
performs as advertisedsee Guido v. L’ Oreal, USA, Inc., No. CV 11-1067 CAS JCX, 2013 WL
3353857, at *14 (C.D. Cal. July 1, 2013) (describing how to calculate the benefit of the bargd
Baptist Hosp., Inc. v. Baker, 84 So. 3d 1200, 1204 (Fla. Dist. Ct. App. 2012) (noting that under
FDUTPA plaintiffs must prove “actual damages” defined as “the difference in the market value of
the product or service in the condition in which it was delivered and its market value in the
condition in which it should have been delivered according to the contract of the.PaFrye v.
L’Oreal USA, Inc., 583 F. Supp. 2d 954, 957 (N.D. lll. 20@8tating that Illinois’s consumer
protection law entitles a plaintiff “to be placed in the same financial position she would have bs
absent the misrepresentation.”). Neither party has offered any argument about whether these
methods conflict, and therefore there is no need to address that point now.
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V.

The facts and circumstances presented in this case compel the conclusion that neithe

CONCLUSION

nationwide class nor a ten-state class is appropriateordingly, the class will remain limited to

California consumers.

IT ISSO ORDERED.

Dated: June 20, 2016

ICHARD SEEBORG
United States District Judg
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