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Shankar v. United States Department of Homeland Security et al Doc. 56
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION
RYAN SHANKAR, a Conserved Adult by
and through his father and Conservator, Case No. 13-cv-01490 NC
VISHNU SHANKAR,
- ORDER ON MOTIONS
Plaintiff, TO DISMISS
V. Re: Dkt. Nos. 28, 35
UNITED STATES DEPARTMENT OF
HOMELAND SECURITY;
TRANSPORTATION SECURITY
ADMINISTRATION and UNITED
AIRLINES CORPORATION, a Delaware
Corporation doing business in the State
California; and DOES 1-10, inclusive,
Defendants.

Ryan Shankar, who has autism, filed thisdait based on an incident in October
2009 at the airport irlonolulu where he claims he wasdted rudely and denied access to
a flight. Plaintiff alleges violations of ti&DA and the RehabilitatioAct, as well as state
law tort claims against defernata United Airlines and two fed& agencies responsible for
the security screening at the airport. Thi#efal defendants move to dismiss the complaint
for lack of standing and failure to state amlaiFor the reasons set forth below, the Court
dismisses the ADA claim against the federdeddants with prejudice, and dismisses the
remaining claims with leave to amentihe United States, which is not named as a
defendant but contends it is the only propeefal defendant on the tort claims, filed a
motion to dismiss those claims as titverred, which the Court denies.
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. BACKGROUND
A. The Allegations of the Complaint

At the time he filed his original complairglaintiff was eighteen years old. Dkt. No.
1 9 6. Plaintiff alleges that he is aftkd with autism, “whichmpedes his ability to
understand, communicate and interpret his dailgg experiences, @gcially those which
are unusual and not within the realm of his typazly routine.” Dkt.No. 19 {1 6, 11. On
October 4, 2009, he was scheduled to board a return flight on United Airlines from
Honolulu to San Francisco with higigy following a trip to Hawaii. Id.  12. Plaintiff
alleges that when he and his family arrivethatairport in Honoluldhat day, his father
learned that the family’s reservations tplflack to San Francisco had been erroneously
cancelled.Id. § 16. While plaintiff's father waspeaking with the Uted Airlines ticket
agent about the error, plaiif uttered some odd noisesnd as time went on, became
increasingly frustrated and began to flantla@ngage in self-stimulatory behaviors
associated with autismid. When his father informed étticket agent that plaintiff has
autism, the agent allegedly resyled by saying “what’s thatAtd. The complaint further
alleges that the ticket agent&w rude, dismissive and poothained regarding service and
decorum for passengers with disabilities,” amak when plaintiff was making utterances,
“she often rolled her eyesd showed her obvious ignoranabout serving persons with
disabilities.” Id. 7 17.

After approximately forty-five minuteshe erroneous ticket cancellations were
rectified, the ticket agent provided plaintiffamily with boarding passes, and the family
proceeded to the sety check points.ld. 1 18-19. Plaintiff made his way through the
security check prior to anylogr family member as he waaxious to board the aircraft,
although he “was calm and not manifagtany bizarre noises or behaviorsd: § 19.

Plaintiff alleges that at the conclusion of the security scredjirige Transportation

==

Security Administration (“TSA”), he gave a “lidive sign” to one othe TSA agents, an
that while doing so, he slapped the TSA dgdmand and uttered the words “good jold:

1 20. According to the compldjrplaintiff, like many othersfflicted with autism, has been
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taught to administer a “high five sign” anéglthe hand of the rggent when successfully
completing a task, as well asutier the words, “good job.Td. n.3. Plaintiff alleges that
when he slapped the hand of the TSA agietagent was smilingnd “reciprocated in
kind.” 1d. § 20, n.3.

Plaintiff further alleges that as his fathveas going through the security checkpoin
the same TSA agent yelled out “thisl kit me,” referring to plaintiff.ld. § 21. Plaintiff's
father then tried to explain thplaintiff did not hit the agents afflicted with autism, and
meant no harmld. After that, plaintiff'sfather joined plaintiff “4the end of the security
line.” Id. According to the complainplaintiff “was calm and happy” as he walked with
his father through the concaerand onto the plane, afstopping at Burger King to
purchase french friedd. | 22.

The complaint further allegebat, after plaintiff and hisamily boarded the plane a
had taken their seats, two members of Unketines’ ground crew “came onto the aircrg
while rudely and well above a vwgper, insisted that [plaintiflnd his family deplane on &

b1

immediate basis,” “loudly stat[indd [plaintiff]’s father that tle pilot specifically wanted |
and [plaintiff] ‘to get off the aircraft.”’Id. { 24. The United Airlias agents “refused to
answer any questions about the reasons arationale that requed [plaintiff] and his
father to deplane.’ld. Plaintiff alleges that as he aht father were escorted into the
airport after deplaning, his father noticed @ditAirlines agents give a “thumbs up” sign
the TSA agent who reciprocated Plaintiffragh five” sign earlier at the security
checkpoint.Id. { 25.

Plaintiff further alleges that “[w]ithout inteention, police conta®r explanation of
any kind from [United Airlinegpersonnel or the TSA,” plaiiff and his family waited for
several hours in the airport before a custoseevice agent respondedglaintiff's father’s
“multiple requests for an alternate flightld. § 26. The customer service agent alleged
said she was not authorizeddiscuss the incident but wasathorized to rebook plaintiff
and his family on a non-direflight to San Franciscold.

I
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B. Procedural History

Plaintiff filed his original conplaint on April 3, 2013. Dk No. 1. At that time,
plaintiff brought the origial complaint in his own mae, without reference to
conservatorshipld. The complaint named as defendants the United States Departm
Homeland Security (“DHS”)rad the TSA (collectively, “théederal defendants”), United
Airlines, and Doe defendants 1-1M.

On June 17, 2013, United Airlines filedvation to dismiss platiff's complaint.
Dkt. No. 14. Prior to any federal defendappearing in the acticemd by stipulation with
United Airlines, plaintiff chose not to oppoie motion to dismiss and instead filed a fi
amended complaint afuly 30, 2013.Dkt. Nos. 17, 18, 19.

In the first amended compldjrplaintiff brings this action in his own name as “a
conserved adult by and through his father and Conservator Vishnu Shankar.” Dkt. N
Plaintiff further alleges that he “is temporardgnserved by his father for purposes of th
litigation.” Id. § 6. The first amended complaint gks two causes of action under fedg¢

law, for violation of Title Il ad Title Il (42 U.S.C. 8§ 1213&t seq). of the Americans with

Disabilities Act (“ADA”), 42 U.S.C. § 1210&t seq.and for violation of § 504 (29 U.S.C.

§ 794) of the Health and Rehabilitation Actl®73 (“the Rehabilitation Act”), as well as

three tort claims under state law for negligemctentional infliction of emotional distress

and negligent infliction oémotional distressld. Each claim is asserted against all
defendants, with the exceptioratinited Airlines is not defendant to the Rehabilitatior
Act claim.

The Court has subject matter jurisdiction opkaintiff's federal law claims under 2

U.S.C. § 1331, and has supplemental jurisaiicover the state lawaims under 28 U.S.C.

§ 1367(a). All parties and the United Stdtese consented to the jurisdiction of a Unite
States magistrate judgedar 28 U.S.C. § 636(c). DKNos. 10, 20, 30, 55.
C. The Motions to Dismiss

On August 30, 201,3he federal defendants moved to dismiss the first amended

complaint under Federal Rule of Civil Prdcee 12(b)(1) for lack of standing, and for
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failure to state a claim undBule 12(b)(6). Dkt. No. 28Among other relief, the federal
defendants request that the Court dismiss thekams against them on the basis that t
United States is thenly proper defendant for those clainid. The motion also seeks to
strike portions of the complaint as imt@aal and impertinent under Rule 12(ffl.

On September 11, 2013, theitdal States filed a separate motion, seeking to dis
plaintiff's tort claims for lack of jurisattion under Federal Rulef Civil Procedure

12(b)(1), failure to state aatm under 12(b)(6), and lack c&pacity to sue under Rule

Miss

17(b) and (c). Dkt. No. 35. The United Stateatends that the tort claims against it must

be dismissed on the ground tipddintiff did not file suit withlegal capacity to sue in his
own name or through a representative agdinestUnited States within the required six-

month time period after receivimgtice of denial of his administrative tort clairil.

The Court held a hearing orethwo motions to dismiss. After the hearing, the parties

submitted supplemental briefing, as orderedhgyCourt, on the issue of whether equitable

tolling applies to plaintiff's tortlaims. Dkt. Nos. 49, 50.
II. STANDARD OF REVIEW
To survive a motion to disnmgsa complaint must contasufficient factual matter,
accepted as true, to state a claim faeféhat is plausible on its facaBell Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007Ashcroft v. Igbal556 U.S. 662, 678 (2009). “The

plausibility standard is not akin to a probéy requirement, but it asks for more than a

sheer possibility that a defenddnats acted unlawfully . . Where a complaint pleads facts

that are merely consistent with a defentdalmbility, it stops short of the line between
possibility and plausibility oéntitlement to relief.”Igbal, 556 U.S. at 678 (quoting
Twombly 550 U.S. at 556-57) (internal quotaetimarks omitted). A aot is not required

to accept as true conclusory allegatiangeasonable inferences, or unwarranted

deductions of factSeeManzarek v. St. Paul Fire & Marine Ins. €619 F.3d 1025, 1031

(9th Cir. 2008). Additionally, a pleading thaiters “labels and conclusions” or “a

555. Where a court dismisses for failurestate a claim under Ru12(b)(6), it should
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normally grant leave to amend unless it deteasitnat the pleading could not possibly be
cured by the allegation of other factSook, Perkiss & Liehe v. N. Cal. Collection Serv.
911 F.2d 242, 247 (9th Cir. 1990).

lll. DISCUSSION

A. The Federal Defendants’ Motionto Dismiss Is Granted.

1. Plaintiff's ADA Claim Against the Federal Defendants Is Dismissed Witk
Prejudice.

Plaintiff's first claim for relief alleges viations of Title Il (public services) and Title
[l (public accommodations and services opedleby private entities) of the ADA againsit
all defendants. The federal defendants mowismiss this claim on the basis that the
federal government is not subjéctthe provisions of eitherifle Il or Title Il of the ADA.

See Agee v. United Stat@2 Fed. Cl. 284, 289 (Fed. @D06) (under Title Il, 42 U.S.C. §

W

12131(1), the federal government is not inelddvithin the definiton of a public entity,
while Title IIl of the ADA, 42 U.S.C. 82181, does not appty public entities)accord
Stringer v. WhiteNo. 07-cv-5516 SI, 2008/L 344215, at *6 (N.D. AaFeb. 6, 2008).
Plaintiff concedes that he qaot maintain an ADA claim agast the federal government.
Dkt. No. 37 at 19:16-17. The first claim fotied is therefore dismissed with prejudice as

to the federal defendants.

2. Plaintiff Fails to State a Claim A@uinst the Federal Defendants Under the
Rehabilitation Act.

Plaintiff's second claim for relief is for @lation of 8 504 of the Rehabilitation Act,
29 U.S.C. 8§ 794. Sectior®s provides that “[n]o othemae qualified individual with a
disability in the United States, defined in sectio@05(20) of this titleshall, solely by
reason of her or his disability, be excluded fridwv@ participation in, be denied the benefjts
of, or be subjected to discrimination un@ay program or activity receiving Federal
financial assistance or under any program tivi&¢ conducted by an¥xecutive agency or

by the United States Postal Service.” 29 0.8 794. An otherwise qualified disabled

individual must be provided with reasomaliccommodations to ensure meaningful acgess
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to the benefits of public servicesark H. v. Hamamoto620 F.3d 1090, 1097 (9th Cir.
2010) (citations omitted). In order togald a claim under either the ADA or the

Rehabilitation Act, plaintiff mustshow (1) he is disabled undée Act; (2) he is “otherwise

qualified” for the benefit or services soug{®) he was excluded solely because of his

additional disabilities; and, (4) the progranoyiding the benefit or services receives

federal financial assistance or immdoicted by any ecutive agencyJ.C. v. California Scl.

for Deaf No. 06-cv-02337 JSW, 2006 WL 2853 at *5 (N.D. Cal. Oct. 5, 200689¢ee
also Zukle v. Regents thie University of Californial66 F.3d 1041, 104&.11 (9th Cir.

1999) (“There is no significant difference irethnalysis of rights and obligations create

by the ADA and the Rehdibation Act . . . . Thuscourts have applied the same analysis to

claims brought under both statutes.”) (intrcitations omitted) A plaintiff claiming
disability discrimination unde€fFitle Il of the ADA or § 504of the Rehabilitation Act bear
the burden of establishing the elements efihma facie case, including, if needed, the
existence of a reasonable accommodationviioald enable him to participate in the
program, service, or activity at issuPierce v. Cnty. of Orang&26 F.3d 11901217 (9th
Cir. 2008) (citation omittedVong v. Regents of Univ. of Californ02 F.3d 807, 816
(9th Cir. 1999).

The complaint here allegesattt[tlhe myriad of mentahnd emotional disorders an

disabilities from which [plaintifflsuffers substantially limita major life activity, i.e.

commercial airline travel due to the fact thatmfestations of his autms affect his behavior

and understanding ckrtain social skills and protocassociated witcommercial airline
travel.” Dkt. No. 19 { 45. Plaintiff clainthat he “was entitled to the implementation o
accommodations and modiéitions to assist him when barking on commercial airline
travel.” Id. Plaintiff alleges that the federal detfants “knew or should have known tha
[plaintiff], due to his disabilityand lack of understandireguld not fully access and/or
endure TSA’s security proceces in the same manner as would a traveler without
disabilities like [plaintiff]'s.” Id. § 46. Plaintiff further allege“on the basis of informatio

and belief” that DHS “failed toreate appropriate screening@edures for patrons afflictg
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with autism while concurrenthailing to insure that TSA trains and prepares their agents

regarding autism and the myriatimanifestations thereof.Id. Plaintiff claims that “[d]ue

to the denial of Section 504 accommodatiand modifications, [he] was unable to accegss a

commercial flight pre-planned to transpbet and his family home to San Francised,™
48, and that he “has suffered emotion@lny, upset, extreme anxiety, humiliation,
embarrassment and attorneys feéek, ¥ 46.

The federal defendants move to dismiss ¢hagm both for lack of standing and for
failure to state a clen for relief under 8 504 of the Rdbilitation Act. Dkt. No. 28 at
10:20-26.

(& Standing

The federal defendants contend thatrgléiis Rehabilitation Act claim must be

dismissed for lack of standing because thagaint fails to identi an injury in fact

caused by the federal defendants. Becaaselsig is a jurisdictinal question, courts

address standing issues fir&ank of New York Mellon v. Brewéto. 12-cv-03179 RMW,
2012 WL 3904342, at *1 (N.D. Cal. Sept. 7, 2012) (citstgel Co. v. Citizens for a Better
Environment523 U.S. 83, 94-95 (1998)).0 establish Article Il standing, a plaintiff must

show: (1) “an injury in fact—amvasion of a legally protectedterest which is (a) concrete

and particularized and (b) actual or imminemti conjectural or hypothetical”; (2) “a cau
connection between the injury atie conduct complained of—thgumny has to be fairly
... traceable to the challenged action efdlefendant, and not . . . the result of the
independent action of some thpdrty not before the court’nd (3) “it must be likely, as
opposed to merely spdative, that the injury will be idressed by a favorable decision.”

Drake v. Obama664 F.3d 774, 779 (9 Cir. 2011) (quotind.ujan v. Defenders of Wildlif

504 U.S. 555, 5661 (1992)). The existence of federarsling “often turns on the nature

and source of the claim asserte@hapman v. Pier Imports (U.S.) InG.631 F.3d 939,
947 (9th Cir. 2011) (quoting/arth v. Seldin422 U.S. 490, 500 (1975)).
The federal defendants argue that pléifdils to meet the Article Il standing

requirement of injury in fact and causatioecause the gravamengéintiff's action is
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conduct by and between plaintiff and Unit&idines, not any identified conduct by the
federal defendants. The Court agreesttaicomplaint does nagufficiently plead an

injury fairly traceable tdhe conduct of the federal defenti® Article 11l “requires that a

federal court act only to redress injury thatljacan be traced to the challenged action of

the defendant, and njjury that results fromm the independent action of some third party

not before the court.’Simon v. E. Kentucky Welfare Rights Q&6 U.S. 26, 41-42

(1976). While the complaint here asserts thatalleged denial of accommodations and

modifications by the federal defendants caused plaintiff to be “unable to access” a fl

Dkt. No.19 1 48, there are no facts to suppadasonable inference that plaintiff was

~

ght,

removed from the flight due to the federal dhefants’ alleged failure to provide meaningful

access to securigcreening.

In opposition, plaintiff argues that “[g}en the ‘thumbs up’ between the TSA agent

and [United Airlines’] ground crew, no reagable minds can differ but that there was a

causal link between [United Airlines’] demandtljplaintiff] and his family deplane and

the ‘high five incident.” Dkt. No. 37 at 6:17-1®laintiff is thus asking the Court to infer

entirely based on the “thumiop” sign between the TSA agt and the United Airlines’

ground crew that (1) the TSA agent reportedcivetact with plaintiff to the United Airlines

ground crew; (2) the report constituted discnation solely based on plaintiff's disability;

and (3) the report caused plaintiff to be rentbfrem the airplane. The factual allegatio

of the complaint, however, do hsupport these inferences.

First, it is possible that the TSA agent gav#humbs up” sign to the United Airlings

crew for a number of different reasons. Absam¢ additional facts, it would be speculat
to infer that the “thumbs usign meant that the TSA agenéfrorted th[e] contact as an
assault to the pilot and/oraund crew,” Dkt. No. 19 § 4@r, as plaintiff argues in his
opposition, “the TSA agent infmed the [United Airlines] grund crew that [plaintiff] may
be a problem on the aircraft.” Dkt. No. 3714t5-7. Plaintiff argues that such a “report
by the TSA agent must have occurred becélitjew else would the ground crew have

known that [plaintiff] may have been a patial problem?” Dkt. No. 37 at 11:13-14.
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However, the United Airlines ground crew cadilave received information about plaintiff

through the United Airlineicket agent who was involvead correcting the ticket
cancellations and who is alleged to haverb&ude, dismissive and poorly trained
regarding service and decorum for passengérsdisabilities.” Dkt. No. § 17. Moreove
the inferences drawn by plaintiff are unwarrantetight of the factual allegations of the
complaint. Because the TS#ent was allegedly smiling afwéciprocated in kind” when

plaintiff slapped the agent’s hand, it seemikety that the agent auld then report this

interaction as “an assaultWhile the complaint alleges thtéite TSA agent yelled “this kid

-

hit me,” there is no indication that the TSA agent attempted in any way to impede plaintiff's

security screening and boarding of the plafie.the contrary, the security screening was
completed, and plaintiff walked calmly andopéy with his father through the concourse

and onto the plane. Dkt. No. 19 Y 19-22rtlk@rmore, plaintiff was later rebooked on a

different flight, again with no indication thtdte federal defendants were involved in the
process of removing the plaintiff from the original flighdl. § 26.
Second, even if the Court could infer thia¢ TSA agent reported the contact with

plaintiff to the United Airlires ground crew (and also assuming such a report would

constitute disability discrimination), there arefaots alleged to support the inference that

United Airlines acted to remove plaintdhd his family from the original flighiecause of
the TSA agent’s report. There is no allegatiwet the federal defendants required, or e
requested, that plaintiff and his family be @rad from the flight. Instead, the complain

alleges that the United Airlines crawald plaintiff's father that the pilotspecifically

wanted” plaintiff and his father to get off th@craft. Dkt. No. 19 { 24 (emphasis added).

Again, it is just as possible that United Aigmremoved plaintiff from the original flight
for reasons unrelated to the A&gent’s purported “reportgspecially in light of the
alleged interactions between plaintiff and hisilg and the United Alines ticket agent.

Third, even if the Court were to find plaintiff's favor onhis Rehabilitation Act

claim against the federal defendants, suchcgsaba will not be likely to redress plaintiff's

injuries which are based on the allegedduct of another party—United AirlineSee
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Simon 426 U.S. at 42-44 (holding that indigeficked standing to challenge revenue
ruling allowing favorable tax treatmentmonprofit hospitals, where it was speculative

whether denial of access to hospital servioaadigents resulted from the revenue rulin

©Q

and whether exercise of cowt'emedial powers would resulttime availability to indigents
of such servicesMoss v. United States Secret Sgbv2 F.3d 962, 970-71 (9th Cir. 2009)
(rejecting conclusory allegations of impersiide motive in the absence of any factual
allegations tying Secret Service agenttheactions of the local police). As$monand
Moss speculative inferences areaessary to connect plaintiffisjuries to the challenged
actions of the federal defendants. Plaintiféslmot plead sufficient facts to allow the Court
to reasonably infer that any of the alleggdiies stemming from the alleged rude conduct
during the rebooking and removal from the flightUnited Airlines ag fairly traceable to
the federal defendants.

Finally, while alleged disability discrimitian suffered by plaintiff can be an injur

<

in fact for purposes of standing, plaintiff hagdd to plead sufficient facts giving rise to g
plausible claim of discrimination undg 504 of the Rehabilitation AcSeeDavis v.
Astrue 874 F. Supp. 2d 856, 864 (N.Dal. 2012) (citations omitted).
Accordingly, the motion to dismiss pldiif's Rehabilitation Act claim against the
federal defendants based on lack ofdiag is granted with leave to amend.
(b) Failureto Statea Claim

The federal defendants also move to assnplaintiff's Rehalbitation Act claim for

—F

failure to state a claim und€ederal Rule of Civil Procederl2(b)(6) on the grounds thal

—F

(1) plaintiff predicates his disability claion denial of a reasonable accommodation bu
fails to plead facts demonstrating that hed@gs not have meaningful access to a federal
program or activity, (b) required and wagi#ed to a reasonable accommodation, and (c)
requested such an accommodafream the federal defendantend that it was denied; and
(2) the minimal conduct alleged against the felddeéendants is insufficient to demonstrate
discrimination solely by reason pfaintiff's alleged disability.Dkt. No. 28 at 10:20-26. In

addition to these assertedgnds for dismissal, the fe@dd defendants raise two other

Case No. 13-cv-01490 NC
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“pleading defects” with respect to plaiffis Rehabilitation Act clan which the Court will
address first.
Preliminarily, the federal defendants contend that plaintiff's Rehabilitation Act g

is defective because “TSA is not a ‘recipienfexferal financial assistance’ as that term

used in Section 504.” Dkt. No. 38 at 11:14. However, by its own terms, 8 504 applie

to “any program or activity receiving Federaldncial assistance or . . . any program or|
activity conducted by any Exetve agency or byhe United States Postal Service.” 29
U.S.C. 8§ 794see alsdavis v. AstrueNo. 06-cv-6108 EMC, 20l WL 3651064, at *2-3
(N.D. Cal. Aug. 18, 2011) (explaining thab84 authorizes a private right of action for
injunctive or equitable relief against both reeimis of federal funds as well as the feder
government itself) (citindgpoe v. Attorney Genera®41 F.2d 780,85 (9th Cir. 1991),
overruled on other grounds lhyane v. Pena518 U.S. 187191 (1996)).

The TSA was created as an administratbthe Department of Transportation,

which is an executive department of theitdd States and shares certain responsibilitie

with the DHS concerning transportation secusityategic planning. 49.S.C. 88 114, 102.

Subsequently, the TSA became prthe DHS. 6J.S.C. 203(2)seeCastro v. Sec'y of
Homeland Sec472 F.3d 1334, 1335 (HLCir. 2006). The DHS has issued regulations
enforce § 504.See6 C.F.R. § 15.30 (prohitang discrimination bypHS); 6 C.F.R. § 15.1
(“The purpose of this part is to effectuatetsmn 504 of the Rehabiliteon Act of 1973 . ..
which prohibits discrimination on the basis of disability in programs or activities cond
by Executive agencies.”¢f. Castrq 472 F.3d at 1335 (holdirthat a disabled applicant f
a transportation security screening posittannot sue DHS for violation of the
Rehabilitation Act because ti&iation and Transportation Serity Act, 49 U.S.C. §
44935 exempts TSA from certain requiremeaitthe Rehabilitation Act with regard to
employment of security screeners). Accogly, the federal defendants fall within the
definition of “Executiveagency” withinthe meaning of § 504.

Another “pleading defect” ragsl by the federal defendants is that air travel is not

major life activity. Dkt. No. 38 at 11:114. To state a claim under § 504 of the
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Rehabilitation Act, plaintiff mugbe a qualified individual with a siability as defined in
8§ 705(20). 29 U.S.C. 88 70R(R 794. For purposes tife ADA and the Rehabilitation
Act, “an individual is disabled if that indidual (1) has a physical or mental impairment
that substantially limits one or more of théiwidual's major life activities; (2) has a record
of such an impairment; or (3) is regaddas having such an impairmen€Cbons v. Sec’y of
U.S. Dep'’t of Treasury383 F.3d 879, 884 (9th Cir. 200¢itations omittd); 6 C.F.R. 8
15.3(d). A mental impairment covered unter Rehabilitation Act includes any mental| or
psychological disordesuch as emotional or mental illne€Soons 383 F.3d at 884-85; 6
C.F.R. § 15.3(d)(1)(1) (mental impairment indes “[a]Jny mental or psychological disorder
such as mental retardation, organic brain syndrometi@mabor mental illness, and

specific learning disabilities.”). Major life faities includes functions such as caring fo

=

one’s self, performing manual tasks, walkinggiag, hearing, speaking, breathing, learning,

and working.Coons 383 F.3d at 885; 6.F.R. 8§ 15.3(d)(2).

Plaintiff here alleges that he “is affled with autism which impedes his ability to
understand, communicate and interpret his dailgg experiences, @gcially those which
are unusual and not within the realm of his typaly routine.” Dkt. No. 19 1 6. Plaintiff
further alleges that he “is substantiallypaired in major life attvities” and that his
“impairments render him unable to undarst communication, appropriate social
interactions and to suffer from low frustratitmierance relating to unexpected transitions
and delays.”ld.  11. These allegations distinguish this case ftmwons cited by the
federal defendants for the proposition that avet is not a major life activity, because the
plaintiff in Coons“identified travel as the only majdife activity that was limited by his
impairments.” Coons 383 F.3d at 885. The Courtrmdudes that plaintiff here has
sufficiently alleged that his autisis a mental impairment thatibstantially limits major life
activities such as his ability tsnderstand or communicatedstherefore is a disabled
individual for purposes of his § 504 clairBee Mark H. v. Hamamqt620 F.3d 1090, 1097
(9th Cir. 2010) (students with autism were induals with disabilityfor purposes of the

Rehabilitation Act). The federal imdants have not provided aaythority to the contrary.

Case No. 13-cv-01490 NC
ORDER ON MOTIONS TO DISMISS 13




© 00 N OO O ~A W DN P

N NN NN NNNDNRRRRRERER R PR RB R
© N O O »h WO NP O © © N O 0o b W NP O

The Court, however, agrees with the federal defendants that plaintiff has not stated a

plausible § 504 claim because he has failadeatify a federal program or activity to
which he does not have meaninighccess. Plaintiff claimbat he “wasntitled to the
implementation of accommodations and modifications tesilssn when embarking on

commercial airline travel.” Dkt. Nos. #P45; 37 at 14:23-24. However, “commercial

airline travel” is not a “program” or “activityconducted by the federal defendants. The

TSA is charged with providing security scregnoperations for theivil air transportation
system. 49 U.S.C. § 114ee Field v. Napolitan®63 F.3d 505, 508Lst Cir. 2011) (to

improve aviation security after the terrorgtacks of September 11, 2001, “Congress

created a new agency, the TS#th sweeping responsibility fairport security screening

including setting the qualifications, conditiorsd standards of employment for airport
security screeners”). The colamt here does not challenge any aspect of the federal
defendants’ security procedures at the Holucairport that plaintiff encountered.
According to the complaint, &8te conclusion of the TSA sedyrscreening, plaintiff gave
a “high five sign” to one of the TSA agemto was smiling and “reciprocated in kind.”
Dkt. No. 19 1 20, n.3. The allegation tres,plaintiff's fathemwas going through the
security checkpoint, the same T&gent yelled out “this kid hit meid. § 21, does not
allege sufficient facts showingahplaintiff was denied meargful access to the security

screening procedures. Nor has plaintiéged facts showing the existence of any

reasonable accommodation that wbpfovide him meaningful acss, or that he requested

such an accommodation and it was denied.

Additionally, there are no factual assens that the federdefendants knew or
should have known anything aliqulaintiff's disability. Plantiff's allegations that the
federal defendants “knew or shdinave known that [plainfif, due to his disability and
lack of understanding could not fully access anghdure TSA'’s security procedures in
same manner as would a traveler withoutlalgees like [plaintiff]'s” are conclusory and

implausible in light of the factual allegationstbe complaint. DktNos. 19 { 46; 37 at

14:27-15:2. According tthe complaint, plaintiff made $iway through the security chec

Case No. 13-cv-01490 NC
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“calm and not manifesting any biza noises or behaviors.” DKilo. 19 1 19. It was only

afterthe TSA agent allegedly yelled “this kid hie,” that plaintiff'sfather informed the

TSA agent that plaintiff is autistidd. 7 19-21. The complaint therefore does not sho

that plaintiff was discriminated “solely by reamsof . . . his disability.” 29 U.S.C. § 794.
Accordingly, the complaint does not alleg#fficient facts talemonstrate conduct

plausibly giving rise to a claim under the Rbifitation Act against the federal defendan

W

ts.

Plaintiff's Rehabilitation Act clan against the federal defendants is dismissed with leave to

amend.

3. Plaintiff's Tort Clai ms Against the Federal Defendants Are Dismissed
with Leave to Amend.

(@ TheTort Claims Are Dismissed with Leave to Substitute the United
States as a Defendant.

The federal defendants also move to dismplastiff's tort claims against them on the

basis that the Court does not have jurisdictover such claims and that only the United

States is the proper defendant. Dkt. No. ZBlaB2. Plaintiff fails to address this argument

In his opposition.

“Absent a waiver, sovereign immunityistus the Federal Government and its

agencies from suit.’F.D.I.C. v. Meyer510 U.S. 471, 475 (1994 he Federal Tort Claims

Act (“FTCA”), 28 U.S.C. 88 1346(b), 2671-8@aives the sovereign immunity of the
United States for certain totemmitted by federal employeeB.D.I.C., 510 U.S. at 475-
76. However, because the United Statesasotily proper party dendant in an FTCA
action, the Court must dismiss the feadeagencies named as defendaiktennedy v. U.S.
Postal Sery.145 F.3d 1077, I8 (9th Cir. 1998)MCcAllister v. United State#No. 11-cv-
03858 MEJ, 2013 WL 2551990, -3 (N.D. Cal. June 10, 2013). Because plaintiff
cannot maintain his tort causes of action agdhesfederal defendants, those claims my
be dismissed. The Court will permit leaveatoend to substitute the United States in th
place of the federal defendants.

I
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(b)  TheTort Claims Are Dismissed for Lack of Standing.
The federal defendants contend that aplafntiff’'s claims mst be dismissed for

lack of standing because plaintiff has failegliege facts showing #t any of the alleged

injuries of ticketing cancellation, rebookimgde conduct and removal from the flight, a

by United Airlines, are fairly tragable to the federal defendants. Dkt. Nos. 28 at 10:20-21;

38 at 9:3-10. The Court agrees that the faitargatisfy these elesnts of standing also
requires the dismissal of the torairths against the federal defendants.

Under the FTCA, tort actioregainst the United States are governed by the “law
the place where the act or omissioguced.” 28 U.S.C81346(b)(1)Kangley v. United
States 788 F.2d 533, 534 (9th Cir9&6). In this case, the Court applies the law of the
of Hawaii where the relevant events occurred.

Under Hawaii law, there are four primarggients to a negligee claim: (1) “[a]

duty or obligation, recognized lilge law, requiring the defenalato conform to a certain

of

state

standard of conduct, for the protection of otregainst unreasonable risks”; (2) “[a] failure

on the defendant’s part to conform to thend&rd required: a breach of the duty”; (3) “[a]

reasonably close causal connection between the conduct and the resulting injury”; and (4)

“[a]ctual loss or damage resultimg the interests of anotherDoe Parents No. 1 v. State
Dep't of Educ,. 100 Haw. 34, 68 (2) (citation omitted)Sung v. Hamilton710 F. Supp.
2d 1036, 1054 (D. Haw2010). Furthermore, HawaiiMetreats a claim for negligent
infliction of emotional distress claim as aghgence claim in which “the alleged actual
injury is wholly psychic.” Doe Parents No.,1100 Haw. at 69.

To state a claim for intentional inflictn of emotional distress under Hawaii law a
plaintiff must allege: “(1) that the act alleggdiausing the harm was intentional or reck

(2) that the act was outrageous, and (3) treaatit caused (4) extreme emotional distres

another.” Enoka v. AIG Hawaii Ins. Co., Incl09 Haw. 537, 559 (6) (citation omitted).

As the Court explained in connection witie Rehabilitation Act claim, plaintiff dog
not plead sufficient facts tdlaw the Court to reasonablyfer that any of the alleged

injuries suffered by him due to the allegede conduct during the rebooking and remo

Case No. 13-cv-01490 NC
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from the flight by United Ailines are fairly traceable to the federal defendants.
Accordingly, plaintiff's tort chims against the federal defentiaare dismissed for lack o

standing with leave to amend.

(¢)  TheNegligence Claims Are Dismissed for Failure to Allege a Duty
That Was Breached and Causation.

The federal defendants move to disntiss negligence claim®r the additional
reason that they are impropegdyedicated on alleged dishly discrimination, as opposec
to conduct recognizable undsate tort law. Dkt. No. 28t 10:26-11:3. The federal
defendants contend that, to the extent plaiptéidicates his negligence torts on training
has failed to plead sufficient facts demonstigtiegligent training thaesulted in harm to
him. 1d.

A claim for negligence requires plaintiff tdede “[a] duty or obgation, recognized
by the law, requiring the defendant to confdona certain standard of conduct, for the
protection of others against unreasonable riskoé Parents No.,1100 Haw. at 68.
“Regardless of the source of a particular datgefendant’s liability for failing to adhere
the requisite standard of casdimited by the preposition th#éte defendant’s obligation t
refrain from particular conduct [or, as thectimstances may warrant, to take whatever
affirmative steps are reasonable to progexither] is owed only to those who are
foreseeably endangered by ttenduct and only with respeict those risks or hazards
whose likelihood made the conduct fanission] unreasonably dangerousd’ at 72

(internal quotation maskand citation omitted).

The complaint here alleges that “[a]Js@anmon carrier and facilitator of commercial

airline passage, Defendants have an a#ftrme duty to train their employees about
disability awareness, including the proceduaed protocols necessary to avoid disabilit
discrimination.” Dkt. No. 19 1 51, 59. Themplaint sets forth a list of acts and
omissions that allegedly “fell short of the duties oweldl” | 52. While plaintiff does not
identify which defendants are responsible foichhof the different acts and omissions, t

only listed conduct that appears to applyhie federal defendants is in “evidencing

Case No. 13-cv-01490 NC
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disability discrimination . . . byhe TSA agent who reciproeat the high five then yelled
out ‘this kid hit me,”id. 1 52(e), “not properly trainingr supervising their employees
about appropriate disability putol and disability awarenessd I 52(f), and
“intentionally delaying the iplementation of disability@ommodations and corrective
measures such adisability audit,’id. § 52(i). With respedb all “defendants,” the
complaint alleges that defendants breadhedduty to train by (1) “failing to provide
reasonable accommodations to [pldf]’; and (2) “by partidpating in a contrived and
deliberate effort to discriminate against jpt#f] based on his doauented disabilities.”

Id. 1 59. Plaintiff claims that as a directoBproximate result of the acts and omissions

defendants, he has “suffered severe physeragtional and economic injury including, but

not limited to, exacerbation of existing mediaall psychiatric conditions, severe emoti
distress, extreme anxiety, humiliati@mbarrassment and attorneys feds."{{ 53, 60.
The Court agrees that plaintiff has not gdd a duty to train by the federal defend

recognized by Hawaii law. Mooger, even if a duty to train is cognizable, the complai

of

pnal

ants

fails to allege facts plausibemonstrating that the federal defendants breached thi$ duty.

Finally, plaintiff alleges no facts that aalleged breach of a duto train by federal

defendants proximately caused plaintiff anyref alleged harm. In his opposition, plaint

argues that the TSA agent’s utterance “thishkidne” set into motioria chain of events”
that ultimately caused his foed removal from the airplan®@kt. No. 37 at 16:7-25.

Plaintiff further argues that the removalrrdhe airplane “was based on false and

misleading circumstances tlsdtould have been easily ovence had the TSA agent been
more receptive and aware of autism and its manifestatiddsdt 16:15-18. However, as

discussed above, plaintiff's causation theisrgot based on facts br#ther on speculation

iff

and unwarranted inferences. Aotiogly, because plaintiff failto allege a cognizable duty

! The federal defendants argue that, even if hedgolelad such facts, plaintiff's theory would be

barred by the discretionary funati exception to the FTCA. Dkt. No. 28 at 11:3-4. Because it is

unclear whether plaintiff would be able to ade¢he complaint to allege a cognizable duty und
Hawaii law and a breach of thaitity, the Court does notaeh the issue of whether the
discretionary function exception tsaplaintiff's tort claims aginst the federal defendants.

Case No. 13-cv-01490 NC
ORDER ON MOTIONS TO DISMISS 18

er




© 00 N OO O ~A W DN P

N NN NN NNNDNRRRRRERER R PR RB R
© N O O »h WO NP O © © N O 0o b W NP O

under state law, breach, and groate harm caused by the behahis tort claims against

the federal defendants are dissed with leave to amend.

(d)  TheClaim for Intentional Infliction of Emotional Distress|s
Dismissed for Failure to Allege Outrageous Conduct.

Additionally, the Court agrees with the fedkedefendants that the complaint does|not

state a claim for intentional infliction of ertn@nal distress against them because plaintiff
has failed to sufficiently allegdat they engaged imutrageous conduct. Dkt. No. 28 at
11:4-5. The term “outrageous” has been tresl to mean “without just cause or excuse
and beyond all bounds of decenc¥{hokag 109 Haw. at 58 (citation omitted)Kittleson v
Sears, Roebuck & CaNo. 10-cv-00106, 2010 WL 24885, at *5 (D. Haw. June 15,
2010).

The complaint here contains mere conclusmsertions. Dkt. No. 19 § 55. Plaintiff
claims that defendants “volitnally chose to mimic, antagaa@ and impede [plaintiff]’s
access to public transportation,” and thajs each of the Defendants encountered
[plaintiff], they mocked him, imated and made fun of him &g made his way through the
terminal and onto the aircraft.fd.  56. However, these ajjations are not supported by
any of the facts alleged inglcomplaint as to the fededgfendants. The alleged facts
related to the conduct of the federal defendargghat, when plaintiff slapped the hand of
the TSA agent, the agent was sngland “reciprocated in kindjd. § 20, n.3, the TSA
agent yelled “this kid hit mejd. 1 21, plaintiff and his family completed the security
screening, plaintiff “was calm and happy”tas walked with Hs father through the

concourse and onto the plarg, 22, and later when plaintidind his father were escorted

into the airport after deplaning, his father noticed United Airlines agents give a “thumbs up”

sign to the TSA agent who reciproedtPlaintiff's “high five” signjd. {1 25. Itis not

reasonable to infer from these facts thatféderal defendants “mocked,” “imitated,”

“made fun of” plaintiff, or othewise “impeded” plaintiff's accgs to public transportation
Furthermore, according to the complaingiptiff made his way through the security

check “calm and not manifesting any bizarre m@ebehaviors” and it was only after h¢
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completed his security screening that thé& Egent allegedly yelled “this kid hit me” and

plaintiff's father informed the TSAgent that plaintiff is autisticld. 11 19-21. Thus,

plaintiff's allegation that “Defendants, while knowing [his] particular vulnerabilities and

with actual knowledge of his mental and eraoél disorders, acted with malice, intolerable

cruelty and wilful disregard,id. § 55, offers mere “labels and conclusions” that are no

t

sufficient to state a claim. There are no fadéasibly asserting that the federal defendants

knew or should hae known anything about plaintiff*particular vulnerabilities” during the

security screening. Because plaintiff has thtle allege outrageous conduct, his claim for

intentional infliction of emotional distress agsi the federal defendants is dismissed w
leave to amend.

4. The Request to Dismiss # Doe Defendants Is Denied.

The federal defendants contktinat defendants Does 1-10 should be dismissed ¢
grounds that “Doe pleading” (1) is generahiyproper in federal court; and (2) the only
proper defendant under the FTCA is the Uni&tates. Dkt. No. 28 at 30. The federal
defendants reason that “[t]Jo the extent fifficontends that some unknown person is

responsible for the acts alleged, whatever thay be, then his beef cannot be with the

federal defendants.” Dkt. No. 38 at 18:18-2Ahe Court agrees thdg the extent Does 1t

th

10 are federal agencies, plaintiff's tort claiagainst them must be dismissed for the same

reason the Court dismissed the FTCA claimmragj the federal defendants. However, the

complaint does not limit Does 1-10fiederal agencies. In light dfe fact that this case i
at its early stage and plaitithas not had the benefit ofstiovery, the Court denies the
request to dismiss the Doe defendaattthis time without prejudice.

5. The References In the Compilat to “Others” Are Stricken.

The federal defendants further argue thatjevplaintiff brings this lawsuit on his
own behalf about alleged conduct against,this complaint references unspecified
“others.” Dkt. No. 28 at 32: 10-33:18¢e e.g.Dkt. No. 19 { 27 (alleging that United
Airlines’ alleged denial of access to Flight “Gbupled with the false allegations from thg

TSA agent impeded [plaintifdnd others with disabilities fno full and equal enjoyment ¢

Case No. 13-cv-01490 NC
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the rights of citizenship in a free society.he federal defendants move to strike all su

references to “others” in theomplaint as immaterial and impi@ent to plaintiff's claims

under Federal Rule of Civil Predure 12(f). In his opposition,htiff indicates that he is

willing to amend his complaint to remove suelferences to “others.Dkt. No. 37 at
19:19-22. Accordingly, the Court orddhe references tthers” stricken.
B. The United States’ Moton to Dismiss Is Denied.

The United States moves to dissithe tort claims against itn the ground that
plaintiff did not file suit with legal cap#@g to sue in his own name or through a
representative within the required six-monthdiperiod after receiving notice of denial ¢
his administrative tort claimDkt. No. 35. Under the FTCAs tort claim against the Unitg
States “shall be forever barred . . . unless adsiciegun within six momhis after the date ¢
mailing . . . of notice of final denial of theatin by the agency to wdh it was presented.”
28 U.S.C. § 2401(b).

Here, the complaint alleges that plaintiff filed a claim notification under the FTC

with the TSA on February 1, 2010, and thawas issued a right to sue letter on Octobe

12, 2012. Dkt. No. 19 1 4. Oxpril 3, 2013, plaintiff filed the original complaint in his
own name and without referentmeconservatorship. Dkio. 1. On Jly 30, 2013,
plaintiff filed his first amended complaint, gaorting to bring this action in his own nam
as “a conserved adult by anddbgh his father and ConseteaVishnu Shankar.” DKkt.
No. 19. Plaintiff further alleges that he temporarily conserved Ryis father for purpose

of this litigation.” Id. § 6. Plaintiff acknowledges that at the time of filing his initial

ch

D

[1%)

S

% The United States is not namedaagefendant in the first amendesmplaint. Plaintiff urges the

Court to deny the United States’ motion on the bisisthe federal defendaave already filed
motion to dismiss without raisine capacity issue and that defemdashould not be allowed “tv
bites of the same apple.” Dkt. No. 39 at 6.e TInited States respondsitlit is the only proper
defendant in an FTCA action, and tlitdtas thus moved to dismiss the tort claims so that the (
should hear the motions to dismisgether to save the time and resources of the parties. Dkt
41 at 4. Given the Court’s dismissd the tort claims against thederal defendants with leave t
substitute the United States as a defendant, the Coedsatrat it is in the interest of justice to 1
on the merits of the United States’ motion now.
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complaint he was not conserved and contéhnalisa temporary conservatorship giving h
father power to engage in litigah on plaintiff's behalf wagut in place on June 27, 201
before the filing of the amendedmplaint. Dkt. Nos. 39 at 5 n.1, 9; 49 at 2. On Septe
18, 2013, the San Mateo Cour@yperior Court issued letten$ conservatorship and an
order appointing probate consetaa Dkt. Nos. 40; 49 at 8.

It is undisputed that plaintiff filed higitial complaint within six months after

receiving notice of denial. The United Statesetbeless argues that plaintiff's tort claims

should be dismissed on theognd that he did not complyith the six-month filing deadline

as he did not have capacity to sue at the tine original coplaint was filed, and becaus
his first amended complaint was not filed uafiler the expiration athe six-month filing
deadline. Dkt. Nos. 35 at 13-14; 41 at 6aiRtiff does not appear to contest the asserti

that he did not have capacity bring suit at the time diling of the initial complaint?

The United States asserts tagtlaintiff “cannot come into federal court without the

capacity to sue,” citing Federal Rule of Civil Pedare 17. Dkt. Nos. 3& 7; 41 at 5, 7.

However, the Court does not agree with the Unides’ contention that plaintiff's lack
capacity is a fatal defect requiring the dismisgdlis tort claims as time-barred. Lack o
capacity is generally not consiekd a jurisdictional defecGSee e.g.Summers v. Interstatg
Tractor & Equip. Co,466 F.2d 42, 5(9th Cir. 1972)E.R. Squibb & Sons, Inc. v. Accid
& Cas. Ins. Cq.160 F.3d 925, 936 (2d Cir. 1998ank of New York Mellon v. Breweio.
12-03179 RMW, 2012 WI3904342, at *1 (N.D. Cal. $& 7, 2012). Moreover, where a

plaintiff originally lacks capcity to sue, the Court hétse authority to permit an

S

_UU

mber

e

on

of
f

D

ent

% In connection with its motion to dismiss, theitéd States requests thhe Court take judicial
notice of the following materialgl) Plaintiff's counsel’s Septnber 5, 2013 cover email to the
court with attachment of the superior cosidrder regarding tempany conservatorship of
Plaintiff; and (2)the current docket in the probate matter of Ryan Shankar in the San Mateo
Superior Court, Case No. 123479, obtained fronSdue Mateo Superior Cdis publicly available
website. Dkt. Nos. 35-1, 35-2. The United Statespposed request for judicial notice is gran
underFederal Rule of Evidere 201(b)(2).

“ For the purposes of ruling on thmited States’ motion to dismiss the tort claims, the Court Wi

assume that plaintiff is without capacity teswithout making a deteimation on the issue of
capacity which is addresseddain this order.
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amendment of the complaint to allege the claims in plaintiff's proper capacity and mg

relate such amendmenrddk to the date of the originpleading where the amendment dc

not change the claims assertéke Franco v. United State$8 F.R.D. 156, 161 (S.D. Cal.

1955) (citing casesyeeFed. R. Civ. Proc. 15(c) (governing relation back of amendme
“[1]n such cases the defect is purely formapoocedural, and . . . essential justice requi
that liberal amendment be permittede Francq 18 F.R.D. at 161. Notably, the Unite
States has failed to cite to any case law, aadCiburt is not aware of any, that holds tha
plaintiff's initial lack of capacity renders thiging of an action a nuity for purposes of the
six-month filing requirement under the FTCA, 28 U.S.C. § 2401(b).

Furthermore, the United States’ motion terdiss asserts that, because the six-m
filing deadline is jurisdictional and not subjec tolling principlesplaintiff's failure to
comply with the dadline deprives the federal courtsjafisdiction over plaintiff's tort

claims. Dkt. No. 35 at 13-14, citirldarley v. United State$67 F.3d 1030, 1038 (9th C

2009). However, on October 9, 2013, after thhited States’ motion to dismiss was fully

briefed, the Ninth Ciratiissued the opinion iWong v. Beeh&32 F.3d 1030 (9th Cir.

2013) expressly overruling tiMdarley case. InWong an en banc panel of the Ninth Cirg

held that the statute of limitations in 28 LS8 2401(b) of the FTCAs not jurisdictional
and is subject to a presutign of equitable tolling.ld. at 1033, 1047. The Ninth Circuit
found that equitable tolling wédsasily” justified under the citamstances presented in th
case which showed that plaiiig failure to file a negligece claim within the six-month
filing deadline was not the consequence of anit far lack of due diligence on her part,
was due solely to the district court’s delayruling on her motiono amend the complaint

to allege the negligence claind. at 1052-53.

In reaching this conclusion, the Ninth Gircapplied “[ljJong-settled equitable-tolling

principles” instructing that tj]enerally, a litigant seeking etjable tolling bears the burds
of establishing two elements: (1) that he basn pursuing his rightiligently, and (2) tha
some extraordinary circumstances stood in his wéy.’at 1052 (internal quotation mark

and citations omitted). “As to the first elent, ‘[tjhe standard for reasonable diligence
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does not require an overzealous or extremspuof any and every avenue of relief. It
requires the effort that a reasonable person ntiglexpected to deliver under his or her
particular circumstances.’td. (citation omitted). “Central tthe analysis is whether the
plaintiff was ‘without any falt’ in pursuing his claim.ld. (citation omitted). “With regard
to the second showing, ‘a garden varietyrolaif excusable neglect, such as a simple
miscalculation that leads a lawyer to midgiag deadline, does not warrant equitable
tolling.” 1d. (citation omitted). “Instead, a litigamust show that ‘extraordinary
circumstances were the cause of his untimelingds. . . ma[de] it ipossible to file [the
document] on time.”ld. (citation omitted).

Applying these principles, the Court fimthat the circumstances here justify

equitable tolling. Plaintiff timely initiated th action within the six-month filing deadline

which served to inform the Ubed States of his tort claimsd thus “fulfilled the notice
concern that partially underlies limitations statuteSéeWong 732 F.3d at 1053.

Moreover, plaintiff obtained a temporary consgorship on June 22013, less than threg

D

months after the six-month filing deadlirad also sought to obtain a permanent
conservatorship which issued on September 18, 28&8Dkt. Nos. 39-40, 49. The United
States’ motion to dismiss the tort claimghas based on plaintiff's delay in securing a
conservatorship and the argument that theseovatorship currently in place is not
sufficient for the purposes of this litigation. Dkt. Nos. 46;860 at 5-7. The Court

addresses the adequacy of the conservatorshigeparate part of this order. For the

—

purposes of the motion to disssithe tort claims, however, tB®urt is not persuaded tha
plaintiff's claims should be barred $&d on such technical defects.

In light of the fact that the action wasnamenced within the deadline, providing the
United States with notice ofdtclaims, the absence of prejudice to the United States, the
lack of dispute that plaintiff has a mentasahility, and the lack ainy evidence that the
delay was in bad faith, the Court finds thatiptiff has been diligann pursuing his rights
under the circumstances. Accordingly, the €éinds that equitable tolling is warranted|to

relieve plaintiff from the injustice that woutdsult if his claims were barred due to his
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failure to secure a legally sufficient conseaorahip within the six-month filing deadline.
C. Plaintiff's Capacity to Sue

The Court’s conclusion that plaintiffigossible lack of capacity to sue does not

D

necessarily render his claims untimely undet28.C. 8§ 2401(b) of the FTCA does not

the inquiry into the cagity issue. The Court must stlletermine whether plaintiff is

incompetent for the purposes of this action due to his mental disability, and if he is, whether

he has a “duly appointed representative” f@r plurpose of pursuing this action, or whether
it is appropriate to appoint a guardianliggim to protect plaintiff's interests as
contemplated by Federal Rwf Civil Procedure 17.

Federal Rule of Civil procedure 17(b)(1ppides that, for an individual who is not
acting in a representative capacity, the capac sue is determed by the law of the
individual’s domicile, here, Califorai Fed. R. Civ. P. 17(b)(19eeDkt. No. 19 { 5. Rulg
17(c) further provides that a minor or incogtgnt person may sue with a representative
such as a general guardian, a committee, a caatseror a like fiduciary. Fed. R. Civ. P.
17(c)(1). A minor or incompetent person withawduly appointed presentative may sue
by a next friend or by a guardiad litem. Fed. R. Civ. R7(c)(2). “The court must
appoint a guardian ad litem—or issue another appropriate order—to protect a minor|or
incompetent person who is unrepresented in an actidn.Rule 17(c) “requires a court to
take whatever measures it deems properdtept an incompetent pon during litigation.
Although the court has broaliscretion and need not appba guardian ad litem if it
determines the person is or can be otimadequately protected, it is under a legal
obligation to consider whether tperson is adequately protectedJhited States v. 30.64
Acres of Land795 F.2d 796, 805 (9tir. 1986) (citation omitted).

Similarly, under California law, “[w]hen minor, an incompetent person, or a person
for whom a conservator has been appointedosrty,” that person must appear either by a
guardian or conservator of the d@star by a guardian ad liten€al. Civ. ProcCode § 372
“In California, a party is incompetent if he she lacks the capacity tmderstand the nature

or consequences of the proceeding, or is wntbassist counsel the preparation of the
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case.” Golden Gate Way, LLC v. Stewdxo. 09-cv-04458 DMR2012 WL 4482053, at
*2 (N.D. Cal. Sept. 28, 2012) (citing re Jessica G.93 Cal. App. 4th 1180, 1186 (2001
Cal. Civ. Proc. Code § 37®) re Sara D, 87 Cal. App. 4tt661, 666-67 (2001)Elder-
Evins v. CaseyNo. 09-cv-05775 SBA (LB 2012 WL 257789, at *2 (N.D. Cal. July 3,
2012). “A guardian ad litem mdye appointed for an incompeteadult only (1) if he or
she consents to the@pntment or (2) upon notice and hearing6lden Gate Wagy2012
WL 4482053, at *3 (citinglessica G.93 Cal. App. 4th at 11888). “The obligation of th¢
court to appoint a guardian ad litem pursuarfRule 17(c) does not arise until after a
determination of incompetence has been madédyourt in which ta issue is raised.”
Forte v. Cnty. of MercedNo. 11-cv-0318, 2013 WL 32839, at *3 (E.D. Cal. June 27,
2013)(citing Ferrelli v. River Manor Health Care Ctr323 F.3d 196, 201 (2d Cir. 2003
The issue of plaintiff's capacity heveas discussed at the case management
conference held by the Court on Septemb@043, and again durirthe hearing on the
pending motions to dismiss and further caseagament conference on October 30, 20
Dkt. Nos. 32, 48. Plaintiff's counsel informéue Court and defendants that on June 2]

2013, plaintiff's father, Vishnu Shankatained a temporary conservatorship over

plaintiff, and that on September 18, 2013, $am Mateo Superior Court issued letters of

conservatorship and an ordepamting Vishnu Shankar as pgiff's probate conservator.

SeeDkt. No. 40. The June 2¥bcument titled “Ordr Appointing Temporary Conservatd
states that Vishnu Shankaraigpointed temporary conservator of the person and the €
of Ryan Shankar, and that “[ijn additionttee powers granted by law, the temporary
conservator” is grantedd]ll authority to make decision®lated to the C 13 1490, Fede
Civil case in which conservatee is the Plaintiffd. at 16-17 (emphasis added). The firg
page of the document states “WARNINTHIS APPOINTMENTIS NOT EFFECTIVE
UNTIL LETTERS HAVE ISSUED.” Id. at 16. According to pintiff's brief on equitable
tolling, letters of conservatorship were negued when the temporary conservatorship
granted. Dkt. No. 49 at 2:8-20.

I
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The September 18 letters@ainservatorship and order @ppointment state that
Vishnu Shankar is appointetriited conservator” of the person and the estate of Rya
Shankar. Dkt. No. 40 at 4-14. The lettarsl order grant Vistu Shankar the following
powers under California ProbaBmde § 2351.5: (1) “[t]o fix the residence or specific
dwelling of the limited conservagg& (2) “[t]o access the confahtial records and papers
the limited conservatee”; (3) “[fp have the right to contract on behalf of the limited
conservatee”; (4) “[tjo have the power togior withhold medical consent; and (5) “[t]o
have the power to make decisions concertinegeducation of the limited conservate&d”
at 4, 6, 14. In addition, the letters and ono@vide that “[p]ursuant to the provisions of
California Probate Code Section 2591 (ag Conservator shall have full powgosscollect
and compromisghe claim of the Conservatee whipertains to [this action].1d. at 4, 7,
11 (emphasis added). The order appointing coasar further states #t “[pJursuant to th
provisions of California Probatgéode Section 2504, the Congator . . . shall petition this

Court for approval of any settlement or campise of the above-specified litigationld.

)

of

at 11. Unlike the order appointing temporary conservator, the subsequent order appointing

limited conservator does not purport to gWishnu Shankar the power to make all
decisions on behalf of plaintiff related togttase, but only “to compromise and collect”
plaintiff's claim.

The United States asserts thad appointment of a consator of the estate is an
adjudication that the conservatee lacks tigalleapacity to enter into or make any
transaction that binds or obligates the condersaip estate. Dkt. No. 41 at 8:13-15 (cit
Cal. Prob. Code § 1872). The conservatorshipeotly in place over plaintiff, however,
alimited one. SeeDkt. No. 40 at 8-14. Section 1872@iates that, “[e]xcept as otherwig
provided in the order of éhcourt appointing a limitedoaservator, the appointment does
not limit the legal capacity of the limited consdmato enter into transactions or types ¢
transactions.” Probate Co8el801(d) further provides thathile a “limited conservator ¢
the person or of the estate, or both, magfyeointed for a developmetly disabled adult,

“[tlhe conservatee of the limited conservatball not be presumed to be incompetamd
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shall retain all legal and civil rights excepbse which by court ordéave been designat

as legal disabilities and have been specificgithnted to the limited conservator.” Cal.

Prob. Code § 1801(d) (emphasis added). Thubgetextent the United States contends|that

plaintiff has been determined be incompetent under Calrhia law, the Court does not
agree.

However, in light of the allegations ofdltomplaint regarding plaintiff’'s mental

disability and the representations of plaintiff's counsel on the issue of plaintiff's capacity to

sue, the Court concludes that a questiontexibether plaintiff is competent and could
adequately protect himself. Furthermateppears that the limited conservatorship

currently in place does not empower plaintiff $hiar to make all decisions related to this

U)

action. Accordingt, by March 5, 2014, platiff's counsel (1) muséxplain to plaintiff the
purpose and effect of a guigan ad litem appointmerdee Jessica (93 Cal. App. 4th at
1188; (2) must file a statemieinforming the Court and thelwr parties about whether or

not plaintiff consents to theppointment of a guardian ad liteamd (3) if plaintiff consent

192

to the appointment, plaintiff's counsel muséfa request to appdia guardian ad litem,
identifying the person who {@oposed to serve as a guanda litem and explaining why
that person would be a suitalijuardian ad litem. If plaiiff does not consent to the

appointment of a guardian ad litem, the Coultset deadlines for briefing and a hearin

(@)

on the issue of whether plaintiff is incompetesithin the meaning of Federal Rule of Civil
Procedure 17(c) and whether pl#is’ interests in this aabtin are adequately protected.
IV. CONCLUSION
The Court grants in part and denies int plae federal defendants’ motion to dismiss
the first amended complaint as follows:
1. Plaintiff's first claim (for violation=of Title Il and Title Ill of the ADA)
against the federal defendants is dismissed with prejudice.
2. Plaintiff's second claim (for violatin of § 504 of th&kehabilitation Act)
against the federal defendants is dismissed with leave to amend.

3. Plaintiff's third, fourth, and fifth clans (state law tort claims) against the
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federl defendars are disrissed with éave to arend, and vith leave to
substiute the Urted Statess a defedart.

4. The federal defadants’request to disniss defendnts Doesl-10 is dered
without prejudie.

5. The eferencesn the first anended coplaint to“others” ae stricken.

Plaintiff hasuntil March 5, 2014, ¢ file a seond amendd complant curing te

defectsdescribedn this orde.

The UnitedStates’ moton to dismss the tortlaims is @&nied.

By March 5,2014, plantiff's counsel must file a staternt regardng plaintiff's

consento the appintment ofa guardiarad litem & set forth n this orde.

Case
ORD

IT IS SO ARDERED.
Date: Febrary 6, 2014

Nathanael M.Cousins
United StatedagistrateJudge
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