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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,
Case No0.13-cv-01554-JCS

Plaintiff,
V. ORDER GRANTING UNITED STATES
OF AMERICA'S MOTION FOR
$128,760 IN UNITED STATES DEFAULT JUDGMENT
CURRENCY,
Dkt. No. 12
Defendant.

l. INTRODUCTION

This is a judicial forfeitte action brought under 21 UGS.8 881(a)(6) involving the
seizure of Defendant $128,760 in United States nayre The clerk has entered default, and the
United States now brings a Motion for Defailidgment (“Motion”). A hearing on the Motion
was held on August 23, 2013 at 9:30 a.mr tRe reasons stated below, and good cause
appearing, the Motion is GRANTED.
I. BACKGROUND

A. Factual Allegations

On December 6, 2012, at approximately 2:51 p.m., agents from the Drug Enforcement

Administration (“DEA”) initiated surveillance &an Francisco International Airport (“SFQO”),
Gate #75, in anticipation of the arrival of a Udit&irlines Flight #337 from Newark, New Jersey

Compl. 1 9. The DEA agents had information thael Mota paid $865 with a credit card for a

! The United States has consented to thedioiion of a magistrateidge pursuant to 28
U.S.C. 8§ 686(c).See Dkt. No. 6. No other party appeared. Inimanem forfeiture proceeding, a
party that fails to comply with the applicablérfg requirements is precluded from standing as a
“party” to the action, making it unnecessary to abthe individual’'s consent to proceed before g
magistrate judgeUnited Satesv. 5145 N. Golden Sate Blvd., 135 F.3d 1312, 1317 (9th Cir.
1998). Therefore, the undersigned magistrate judge may enter judgment in this case.
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one-way ticket on United Airlines the night before, and later checked in with two pieces of
luggage.ld. The agents saw an individual fitting Motaescription exit the plane and proceed t
the baggage claim area to carelu$3 for United Airlines.ld. Mota was identified through a
computer description and photograph, which matthedate of birth as shown in his passenger
record. Id.

At the baggage claim area, the agents obseM@a stay away from carousel #3 where h
luggage would be arriving. Compl. 1 10. Mota looked around the asemdarvous manneid.
Mota then removed a piece ofjigage from carousel #3 and retrigzecylindrical tube from the
odd-sized baggage-claim arda. Inside the tube was a fishing polel

Two of the agents approached Mota to cohdumonsensual encoungs he was walking
toward the escalator between caedast3 and #4. Compl. § 11. The agents identified themsel
as DEA Task Force Agents by displaying their créidésas they approached Mota from the side
without blocking his path of travel, asgoke to him in calm, normal voicekl. One of the
agents explained to Mota that hesweot under arrest, which Mota understotdl. Mota
identified himself by showing the agents Nisw Jersey Department of Motor Vehicles
identification, and confirmed that he hadieed at SFO from Neark, New Jerseyld. Mota told
the agents he was in California to go fishingdoe day and then hegpined to return to New
Jersey.ld. The same DEA agent explained to Motat the was not underrast, to which Mota
said he understoodd.

The agent asked Mota if he was carryinggdr or a large amount of United States

currency. Mota denied having drugs, but admittading a large amount of money. Compl. 1 12.

Mota did not know exactly how much he had, thaught he had aboutfie hundred thousand.”
Id. When the agents asked Mota if they caddrch his bags, Mota said: “go ahead.” Mota
unlocked a combination lock on his checketlicase so the agents could look insidig. Mota
told the agents he was currently unemployedthatihis most recentlpowas at Blockbuster.d.
During the search of Mota’s bags, includimg backpack, the agents found a number of
yellow-padded envelopes, which contaitedie amounts of U.S. currency in various

denominations. Compl. § 13. Currency was &smd in a brown box wrapped in newspaper.
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The United States alleges tlila¢ packaging of the currency was consistent with how those
involved in drug traffickng package currencyld. The total amount dfi.S. currency, later
counted by the Bank of America, was $126,760. There were a totalf 5,100 bills consisting
of the following denominations: $100 x 261; $50 x 196; $20 x 4,6d.3.This currency is the
Defendant in this action.

Mota told the agents that the currency repnésd his life savings owéhe last 10-15 years,
which he obtained from various jab€ompl.  14. Mota said he kept this currency in his drawer
at home in New Jersey where he lived with fmother, but his mothelid not know about the
money. Id. Mota also said that he had not filed an income tax return for 2611.

When the agents asked Mota why he widuling such a largeamount of money to
California to go fishing for one dalyjota said he just wanted the money to be with him and that
he did not trust banks. Compl1$. Mota planned to take the mgrte a bank in California to be
counted, and did not give a reason for whyhaéd not brought the currency to a bank in New
Jersey to be countedd. The agents told Mota that peephvolved in drug trafficking bring
large amounts of currency to Californied. Mota said he was natvolved in any type of drug
dealing, but did say that he smdkaarijuana near the money thight before while at homdd.
Mota was adamant that Defendant $128,760 belongeint@and the source of it was the various
jobs he had held over many yeald. The agents could sméie odor of marijuana on the
money. Id.

The agents placed Defendant $128,760 in thre& Bdtf-sealing evidence bags and sealed

the bags in Mota’s presence. Compl. I 16e &bents provided Mota with a United States

112

Department of Justice — Drug Enforcement Admraisbn Receipt for Cash or Other Items for th
seizure of the as-dhen undetermined amount of U.S. currenkyy.. The agents also explained
the asset forfeiture procedure to Mota, whpeared to understandycaprovided his contact
information to Mota.ld. Mota did not have any other quest and left the airport without
incident. Id. The agents left Mota with approximat&800 that he had inis pocket for travel
money. Id.

At approximately 3:10 p.m., one of the agepiteced the three DEA self-sealing evidence
3
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bags containing Defendant $128,760 among a nupft@eces of luggage near the United
Airlines baggage carousel #1. Compl. § 17. Thermagent then broughtcertified, narcotics
detection canine, “Jackson,” to conduct a systensearch of the area using an off leash
technique.ld. When Jackson came upon the three BEK-sealing evidence bags, Jackson
alerted by biting and scratching at therd. This indicated to the agts that the odor of the
narcotics was emanating from the Defendant $128,V&0.

Jackson is a Golden Retriever, who is @iedito detect heroin, cocaine, marijuana,
hashish and methamphetamine. Compl. § 18. dDtlee agents had handled and trained Jacksa
since December 1, 2010d. Jackson has successfully lochtEugs over 500 times in connection
with training and employmentd.

The agents took the three sséfaling evidence bags to the Bank of America at SFO, wh
the currency was counted. Compl.  19. One of the agents examined a random sample of
and did not find one dated earlier than 2008. Bank of America provided the agents with a
receipt noting the denominationstbe currency and converted th@rency into a cashier’s check
#434733938, in the amount of $128,760.00, payable totited States Marshal's ServicH.

After the DEA gave notice of the seizure of Defendant $128,760, Mota, through his
counsel Jon Rory Skolnick, submitted a sworm@dstrative claim which the DEA received on of
about January 31, 2013. Compl. 5. Under pewédlperjury, Mota claimed that he was the
owner of the Defendant currencydathat, without his coesit, the agents “déigally” searched his
suitcase before seizing the “$130,000” in currendcly.

B. Claim for Relief

The United States filed this action under 21 Q.S 881(a)(6), which provides, in relevan
part, that property “subject torfeiture” includes “[a]ll moneys ... intended to be furnished by
any person in exchange for a controlled sulzsgtan listed chemical in violation of this
subchapter[.]” 21 U.S.C. § 881(a)(6). The Udiftates alleges thatehotality of following
circumstances shows that Deflant $128,760 is involved in drugtfficking and is therefore
subject to forfeiture:

(1) inconsistencies between Mota’'s sworn, aastrative claim and the statements he
4
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made to the agents such as telling therhdgabout “one hundred thousand” and late
claiming he had “$130,000,” as well as Motgising consent to search his luggage
which he unlocked for the agentst bater denying he gave consent;

(2) Mota’s failure to identify a legitimate source of Defendant $128,760;

(3) Mota’s implausible claim that, while unefoged, he came from New Jersey with his
life savings earned overdlpast 10-15 years for a one-day fishing trip;

(4) the random check of Defendant $128,760 which revealed no bills dated earlier tha
2009;

(5) the fact that people who anet involved in drug traffickig do not travel with large
amounts of currency because more secuexpi@nsive methods tfansferring funds
are readily available;

(6) the fact that drug traffiaks routinely deal in lasgamounts of cash, while shunning
legitimate payment methods and financiaititutions which ceate a paper tralil
connecting them with thecriminal activities;

(7) the fact that drug traffickers have to transport large amairisrrency to source cities
to pay for their illegl inventories;

(8) the fact that San Francisco is a souwitg for the purchase of illegal controlled
substances, including marijuana;

(9) Mota’s last minute purchase of a eway ticket to a source city;

(10) Mota’s packaging of the crency and its denominations, including 4,643 in $20 bill

which are consistent with drug traffick) and evidence of street sales;

(11) the fact that agents iden&tl the odor of marijuana on defendant, and that Jackson

trained narcotics detection caajralerted to Defendant $128,760.

C. Service of Process & Notice

The United States filed this action on A, 2013. On April 9, 2013, the United States

gave notice of this action diréy to Mota and his counsel, J&ory Skolnick, by serving a copy
of the Complaint for Forfeiture, ¢hNotice of Forfeiture Action, th@/arrant of Arrest of Property

In Rem, and related documents, to their last known addre€sedkt. No. 5 (Certificate of

5

-

=

\Z4




United States District Court
Northern District of California

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

Service);see also Dkt. No. 2 (Notice of Forfeiture Actig; Dkt. No. 3 (Warrant of Arrest of
Propertyln Rem). The United States also published noticéhef forfeiture action on an official
government website (www.forfeiture.gov) for at least 30 consecutix® taginning on April 10,
2013. See Dkt. No. 8 (Declaration of Publication).

While Mota filed an administrative clainsserting his entitlement to Defendant $128,760
Mota did not file a verified claimas required in this forfeiture than. No one appeared to file a
verified claim to Defendant $128,760atherwise responded to this actidgee Dkt. No. 16
(Declaration of Patricia J. Kenney in Supportled Motion of the United States for a Default
Judgment) { 7. The clerk entered default on July 2, 2848Dkt. No. 10.
1. DISCUSSION

A. Jurisdiction

The court has jurisdictioaver this matter under 28 U.S.C. 88 1345 and 1355(a), which
vests district courts with origah jurisdiction in “any action gproceeding for the ... enforcement
of any ... forfeiture ... incurtceunder any Act of Congress3ee 28 U.S.C. § 1355(a).

B. Legal Standard

Forfeiture is “harsh andppressive” and thus, is “ntdvored by the courts.See U.S v.
$191,910.00in U.S Currency, 16 F.3d 1051, 1069 (9th Cir. 1994). The Ninth Circuit is
“particularly wary of civil forfeiture statutesdzause they “impose ‘quagitninal’ penalties” but
do not provide property ownerstivthe degree of proceduralgbections provided to criminal
defendants.Seeid. at 1068;U.S. v. Marlof, 173 F.3d 1213, 1217 (9th Cir.1999) (quotBi§1,
000.00in U.S. Currency, 16 F.3d at 1068)). Accordingly, striatitherence to procedural rules is
paramount in civil forfeiture proceedingSee Marlof, 173 F.3d at 1217 (denying forfeiture where
government “erred” by failing to prade due notice to property owne$t91,910.00in U.S.
Currency, 16 F.3d at 1068—69 (strictly construing curnefarfeiture provisions of 19 U.S.C. §
615 against government and holdingtttthe burden on the governmeatadhere to procedural
rules should be heavier than on claimants”).

Pursuant to Rule 55(b)(2) of the Federald2wf Civil Proceduw, a court may enter
default judgment where the clerk, under Rulea®5as previously entered the party’s default

6
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based upon failure to plead or otherwise defemdatttion. Fed.R.Civ.P. 55(b). Once a party’s
default has been entered, the factual allegatof the complaint, except those concerning
damages, are deemed to have been admitted by the non-responding party. Fed.R.Civ.P. 8(}
see also Geddes v. United Fin. Group, 559 F.2d 557, 560 (9th Cir. 1977) (“The general rule of 1&g
is that upon default the factualegations of the complaint, exdgpose relating to the amount of
damages, will be taken as true.”). Grantinglenying a motion for default judgment is a matter
within the court’s discretionEitel v. McCool, 782 F.2d 1470, 1471 (9th Cir. 1986).

In the present matter, default wartered by the clerk on July 2, 201See Dkt. No. 10.
Consequently, the factual allegatiasfghe Government’'s complaiate deemed to be true and th
court is vested with the authority enter default judgment. Thecision whether to exercise its
discretion to do so is guided by two overlappimguiries. First, the court considers the
Government’s claims in light of thadtors set forth by ghNinth Circuit inEitel, 782 F.2d at
1471-72. Second, the court determines whethgdtivernment has metdtspecific procedural
requirements governing forfeiture actions.

C. Eitel Factors

In Eitel, the Ninth Circuit set for the followinfgctors which should be considered in

determining whether to grant orrdea motion for default judgment:

(1) the possibility of preydice to the plaintiff, (2) the merits of plaintiff's
substantive claim, (3) the sufficiencytbke complaint, (4) the sum of money at
stake in the action; (5) the possibilityatlispute concerning material facts; (6)
whether the default was due to exdulsaneglect, and (7) the strong policy
underlying the Federal Rules of Civil Bemlure favoring decisions on the merits.

SeeEitel, 782 F.2d at 1471-72. The first factapports granting default judgment because
denying the Motion would likely gjudice the United States lgalving it without a remedy. The
second and third factors alsgpport granting default judgment, e United States’ allegations,
assumed to be true, show that the defendartd are subject to forfeiture under 18 U.S.C. §
881(a)(6), as the funds were related to draffibking. The sum of money at stake ($128,760),
though substantial, is not so large as to warraniatief the Motion. Agliscussed further below,
Mota and his attorney were properly servathyithe Complaint, Arrest Warrant and Notice of

Forfeiture Action, thus there o indication of a possiliy of dispute conerning material facts
7
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or that the default was due to excusable neglect.

The remainingcitel factors are neutral. Moreovaithough there is strong public policy
favoring a decision on the merits, no party has fleerified claim for te defendant funds, thus
deciding the case on the merits is not possifilherefore, the consideration of théel factors as
a whole weighs in favor of granty the Motion for Default Judgment.

D. Compliance with Forfeiture Procedures

The Supplemental Rules for Certain Admiralty and Maritime Claims (“Supplemental
Rules”) govern judicial forfeitures of propertidnited States v. 5145 N. Golden Sate Blvd., 135
F.3d 1312, 1315 (9th Cir. 1998). Under the Admiralty and Maritime Local Rule 6-1(a) for the
Northern District of California, “[a] paytseeking a defaulugigment in an actiom rem must
show that due notice of the amtiand arrest of the property has been given ... [tlhrough execut
of process in accordance with Fed. R. CivS&pp. G(3); and ... in accordance with Fed. R. Civ.
P. Supp. G(4).” Admir. L.R. 6-1(a).

1. Supplemental Rule G(3)

Supplemental Rule G(3) governs judicial autbation and process. Supplemental Rule
G(3) provides that “the etk must issue a warrant to arrestpiheperty if it is in the government’s
possession, custody, or control.” FedR.P. Supp. G(3)(b)(i). In thcase, a Warrant of Arrest
of Propertyln Remwas issued on April 5, 201%ee Dkt. No. 3.

Supplemental Rule G(3) also states thahgtyvarrant and any supplemental process mu
be delivered to a person oganization authorized to executg including “someone under
contract with the United States.” The certificatesefvice states that Cdyn Jusay, a paralegal in
the Asset Forfeiture Unit of the United Statdtofney for the NortherDistrict of California,
served the relevant daments in this case via United States certified mail delivery upon the lag
known addresses of Mota and his attorngse Dkt. No. 5 (Certificate oBervice). Based on the
foregoing, service was in compliance with Supplemental Rule G(3).

2. Supplemental Rule G(4)

Supplemental Rule G(4) requires both cetby publication and ice to known potential

claimants. See Fed.R.Civ.P. Supp. G(4)(a)-(b). Firaith respect to notice by publication, Rule
8
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G(4)(a) provides that “[a] judgent of forfeiture may be entered only if the government has
published notice of the action withenreasonable time after filiige complaint or at a time the
court orders,” and requires that a published eotiA) describe the mperty with reasonable
particularity; (B) state the times under Rule G(bjile a claim and to answer; and (C) name the
government attorney to be served with the clamd answer.” Fed.R.Civ.P. G(4)(a)(i)-(i)). Rule
G(4) further provides the noticeay be published by “posting a notice on an official internet
government forfeiture site for at least 30 consgewdays.” Fed.R.GLP. Supp. G(4)(a)(iv).

To demonstrate compliance with the publdinetice requirement, the United States has
filed a “Declaration of Bblication,” which states that the lted States published notice of the
action on an official governmentebsite (www.forfeiture.gov), wherit remained for at least 30
consecutive days beginning April 10, 201e Dkt. No. 8. The published notice described the
property to be seized as “$128,760 U.S. Cuiydt8-DEA-575823) which was seized from Ariel
Mota on December 6, 2012 at San Francisco IntermaltiAirport, located in San Francisco, CA.”
Id. The published notice also noted that “[a]nyspa claiming a legal intest in the Defendant
Property must file a verified Claim with the court within 60 days fronfiteedate of publication
(April 10, 2013),” and named Assistant United Statdsrney Patricia Kenney as the governmer
attorney to be servedrhis notice complies witthe requirements of Supplemental Rule G(4)(a)

Next, with respect to notice to known potahtilaimants, Rul€G)(4)(b) reuires the
government to “send notice of the action antbpy of the complaint to any person who
reasonably appears to be a potrdiaimant.” Fed.R.Civ.P.upp. G(4)(b)(i). The notice must
state “(A) the date when the nm#iis sent; (B) a deadline for filirgclaim, at least 35 days after
the notice is sent; (C) that ansaver or a motion under Rule 12 mbstfiled no later than 21 days
after filing the claim; and (D) theame of the government attorneybi® served with the claim and

answer.” Id. at G(4)(b)(ii).

The Notice of Forfeiture wasised on Mota with the Complaint and Arrest Warrant. The

Notice of Forfeiture: (A) is dated April 5, 2013cawas served on April 9, 2013; (B) states that
the deadline for filing a claim is at least thirty-fitays after the notice isrse (C) states that an

answer to the complaint or a motion under Rulefithe Federal Rules of Civil Procedure must
9
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befiled within 21 days afr filing a claim; and (D identifiesAssistant Wited Stateg\ttorney
Paricia J. Kemey as the gvernmentttorney to e served. erefore, tle United Stées has
demonstrateccompliancewith the regirements & Supplematal Rule G4)(b).

Accordingly, notice by publicgion and noite to know potentialclaimants vas in
compliance wih Supplerental RuleG(4).
IV. CONCLUSION

For thereasons stad above,he United Stétes’ Motion for Defaut Judgments
GRANTED.

IT IS SO ORDERED.
Dated: Augusi29, 2013

€z

J PH C. SPERO
nited States Magjstrate Judge
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