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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

RENE BOISVERT, Case No. 13-cv-01590 NC
Plaintiff, ORDER GRANTING
DEFENDANTS’ MOTION TO
V. DISMISS
WAI FUN LI, NEW CENTURY TITLE Re: Dkt. Nos. 41, 43, 51

CO.; GEORGE E. ONG; and DOES 1-4,

Defendants.

Pending before the Court are motiosd by defendants Wai Fun Li and George
Ong seeking to dismiss the first amendechglaint of plaintiff Rene Boisvert under
Federal Rule of Civil Procedure 12(b)(@ecause Boisvert has failed to cure the
deficiencies identified in the Court’s ordesuhissing the original coplaint with leave to
amend, the Court finds that Boisvert has fatledtate a claim,ral therefore GRANTS th¢
motions and dismisses this action.

. BACKGROUND

A. Boisvert’'s Allegations

In analyzing claims under Federal RokCivil Procedure 12(b)(6), the Court

assumes that all material factkeged in the complaint are tru€oal. For ICANN
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Transparency, Inc. v. VeriSign, In611 F.3d 495, 501 (9th C2010). Like the original
complaint, the amended complaint here alldgas“[o]n or about Jy 2006, Plaintiff and
Defendant [Li] entered intol@ander and borrower agreement éoreal estate loan with a
principal balance of $100,000Dkt. No. 38 § 16. Boisvert further alleges that the loan
“was to be a one year loan,” with arerest rate of 12% per annurdl. 1 17, 18. The
first amended complaint names as defersltr lender, Li, the escrow company, New
Century Title Company (“the Title Company”), and George Ong, as “Li’'s counsel for
lending activities.”Id. 1 10-12. Boisvert alleges thatAugust 2009, the terms of the
original note were amended by “L{ersonalattorney,” Ong.Id.  23. Boisvert alleges
that Li collected payments fromrhi“up through February 20121d. | 26.

In his original complaintBoisvert alleged that the loan was “secured by the

Plaintiff's personal home.” DOkNo. 1 { 21. The first améded complaint instead alleges$

that “[t}he loan was to beesured by Plaintiff's business prenpy located at A Street in
Oakland, California” but that ift was subsequently learnadter close of escrowhich
was handled in its entirety by Defendant Lpasrsonal escrow company, co-Defendant
NCTC, the actual securityrned out to be, tthe surprise of the Rintiff, the Plaintiff's
personal home in Oakland, California.” Dko. 38 1 22. The first amended complaint
further alleges that “[ulnbeknownst to Plafifh Defendants Li andNCTC had unilaterally
switched the security documentation and exhibitd.” According to the first amended
complaint, the loan “was pifered by Defendant Li while ahding outside the Plaintiff's
business property at A Street@akland, California” aftehaving had “just completed a
walk through and review of the A Street propertid: § 21.

Boisvert alleges that Li “elected not to collect the required loan application nor
financial documentation as amderwriting requirement of the loan” and that neither Li
the Title Company provided himith disclosure documentdd. 1 19, 20. Boisvert furth
alleges that, “[ijn the course and condatbffering and making” the loan, defendants
failed to provide a number of mandatory discices, included prohiied loan terms, and
extended credit based on a collaterghaut regard to payment abilityd. 79 30-37.
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Boisvert asserts that defendants’ conductated the Federal Trade Commission Act
(“FTCA"), 15 U.S.C. §8 45(ajnd 53(b), the Truth In Lendinkct (“TILA"), 15 U.S.C. §
1601et seq.including the Home Ownership akdjuity Protection Act of 1994
(“HOEPA”), 15 U.S.C. § 1639, anTILA's implementng Regulation Z, 1Z.F.R. § 226.
Id. 97 1, 30-37.

The first amended complaint adds a dditted “Fraudulent Concealment / Equitable
Estoppel,” which alleges that “Plaifh did not learn of the Defendanégting together in
collusion to conspir@and ultimately ‘bait and switch’ theal property security offered fof
the deed of trust until years after thegoral execution of the contractfd. § 38. The first
amended complaint asserts that “[ijt was di®red and learned years later that based pn
the fraudulent behavior of the Defendants #raither completely different legal description
was substituted in for an unrelated neadperty on Boulevard Way in Oaklandld. T 39.

Boisvert requests that the Court “[a]waraisuelief as the Cotideems necessary to
prevent unjust enrichment” and “to redressii[sic] injury to include, but not limited
to: deem the promissory naded deed of trust and naenendments as unenforceable,
refund of all monies paid . . . , fees colettand/or disgorgement of ill-gotten gain$d:
at 14.

B. Procedural History

Boisvert filed his original caplaint on April 9, 2013. Dk No. 1. Lifiled a motion
to dismiss the complation June 11, 2013SeeDkt. Nos. 14, 15, 19. The Court granted
Li’'s motion, dismissing the claims for vidglans of the FTCA ad for rescission under

TILA with prejudice. Dkt. No35. The Court further found that, absent equitable tollir

—

g,
Boisvert’s damages claims under TILA aA@EPA would be barred by the statute of

limitations. Id. The Court, however, granted Boisivieave to amend his complaint to

allege facts demonstrating fraudulent conceahor entitlement to equitable tolling as t

|®)

those claims.ld.
On September 4, 2013, Boisvert filed first amended complaint against Li, also
naming as defendants the Title Company and.CDkt. No. 38 {1 10-12. Li moved to
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dismiss the first amended comipliafor failure to state a clai, requesting that the Court

take judicial notice of several documents. Dbs. 41, 44-45. Li further requested that, in

the event that the Court denies the requegufticial notice, that the Court convert her
motion to dismiss to a summary judgmenttioi under Federal Rule of Civil Procedure
12(d). Dkt. No. 43. Defendant Ong mavi® dismiss the first amended complaint
separately but on the same grounds as Li. B&t.51. Boisvert opposed the motions.
Nos. 47, 55, 56. Boisvert and counseldefendants Li and Ondtanded a hearing on th
motions to dismiss. Dkt. NéO. At the hearing, Boisveirtdicated that the Title Compa
had not been served. Omdaary 22, 2014, the Court heddfurther case management
conference during which Boisveniformed the Court that hettempts to serve the Title
Company had been unsuccessful.

The Court has subject matter jurisdictmrer this action purant to 28 U.S.C. §

1331 (federal question) as it allegeaicls under the FTCA, TILA, and HOEPAeeDkt.

Nos. 19 1; 38 9 1. Plaifftand all defendants that have been served consented to the

jurisdiction of a United States Magistrate Judgeer 28 U.S.C. 8§ 636)c Dkt. Nos. 8, 18
49!
C. Judicial Notice

The Court first addresses the parties’ requiestgidicial notice. As a general rule,
court may not look to matters beyond the ctaimp without converting a motion to dismi
into one for summg judgment. Datel Holdings Ltd. v. Microsoft Corp712 F. Supp. 2d
974, 983 (N.D. Cal. 2010) (cttans omitted). However, a courtay take judicial notice g
“material which is either submitted as part of the complaint orssacgy relied upon by
the complaint,” as well as “atters of public record.ld. Courts may “consider unattach

evidence on whickhe complaint necessarifglies if: (1) the comint refers to the

Dkt.

e

)f

ed

! The consent of defendants that have not lseeved is not required for magistrate judge
jurisdiction under 28 U.S.C. 8§ 636(dMlerino v. Saxon Mortgage IndNo. 10-cv-05584 EDL,
2011 WL 794988, at *1 n.1 (N.D. Cal. Mar. 1, 2011) (citiwpelas v. De FrantzaNo. 00-cv-1067
JCS, 2000 WL 973684, at *2 n.2 (N.D. Cal. June 29, 200@is v. Norwoods9 F.3d 530, 532
(5th Cir. 1995).
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document; (2) the document is central to the plaintiff's claansl (3) no party questions
the authenticity of the documentU.S. v. Corinthian College$55 F.3d 984, 999 (9th C
2011) (internal quotation marks and citatamitted). Under Feder&ule of Evidence

201(b), a judicially noticed fact must be ama subject to reasonable dispute in that it i

either: (1) generally known within the territorjafrisdiction of the trial court; or (2) capal

=

v 2

J

e

of accurate and ready determination by respsources whose accuracy cannot reasonably

be questioned.’'SeeDatel, 712 F. Supp. 2d at 983.

1. Li's Request for Judicial Notice IsGranted in Part and Denied in Part.

Li seeks judicial notice of the fodang documents: (1the complaint inVai Fun Li
v. Rene BoisverSuperior Court of California, County of Alameda, Case No. RG1367
dated March 25, 2013, Dkt. No. 44-1; (2)zeed of Trust With Assignment of Rents,”
Official Records of Alamed&ounty, No. 2006282170@ated July 21,@6, Dkt. Nos. 45-
1, 45-2, 45-3; (3) State of California BureafuReal Estate, Rene G. Boisvert, Broker,
License No. 00809804; and National Mortgageense System anRegistry (NMLS),
Rene G. Boisvert, Real Estate Broker lnse Endorsement, Licea No. 00809804; NML
No. 360061, Dkt. No. 48; (4) a “Notice of Default,” Offiial Records of Alameda Coun
No. 2009142330, dated May )09, Dkt. No. 45-5; (5) aeamail communication, dated
July 13, 2006, Dkt. No. 45-@&nd (6) a letter dated May 5,@®) Dkt. No. 45-7. Dkt. No.

45. In addition, Li filed a second requsestking judicial notice of her response to

753,

S
Ly,

Boisvert’s interrogatories No. 1. Dkt. Nos. 53; 53-1. For the reasons set forth below, the

Court will take judicial notice of items (1), (Bnd (4) of Li's first request for judicial
notice, Dkt. No. 45, and will deny herggest as to the remaining items.

Item (1), which is a copy of the complain a state court action by Li against
Boisvert, is a proper subject of judicial noticeee, e.gHunt v. Check Recovery Systen
Inc., 478 F. Supp. 2d 1157, 1160-61 (N.D. @&l07) (“Judicial notie may be taken of
‘adjudicative facts’ such aart records, pleadings.”).

Item (2) is the deed of trubetween Boisvert and Li f@oisvert's home, dated July
21, 2006, while item (4) is the notice of deltdiled on Boisvert’'s home, dated May 5,
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2009. Dkt. Nos. 45-145-2, 45-3, 45-5. Item) and (4) are certified copies of official
records of Alameda Cotynand as such, are public records that are a proper subject t
judicial notice. Dkt. No. 44 at 7 § See e.gW. Fed. Sav. & Loan Ass’'n v. Heflin Carp.
797 F. Supp. 790, 792 (N.D. IC4992) (taking judicial notie of documents in a county
public record, including state court file and deeds of trivstlasquez v. Mortgage Elec.
Registration Sys., IncNo. 08-3818 PJH, 2008/L 4938162, at *2-3N.D. Cal. Nov. 17,
2008) (taking judicial notice of deed of trustdanotice of default). While Boisvert refers
the existence of two different “versions” of theed of trust, one afhich has “handwritte
notes,” he does not appear to be questioniagttihenticity of item (2) of Li's request for
judicial notice, or the fact that it is a pubtecord. Dkt. Nos. 47 at 5-6; 55 at 3:13-19.
Item (3) of Li's request for judicial not; which purports to contain real estate

licensing information pertaining to Boisvert, DNo. 45-4, does not bear on the Court’s

[®)

>

to

determination of the issues presented by the pgnditions to dismiss. On that basis, the

Court denies the request to tgkdicial notice of this item.

Li contends that items (5) and (6), DKlos. 45-6, 45-7, are communications from

Boisvert “directly contradicting” his assentidghat he did not know his personal home was

being used as security for thetountil years later. Dkt. No. 48 5. Li hashot shown that
the facts for which she seeks judicial notice are “not subject to reasonable dispute.”

Evid. 201(b). Furthermore, it is unnssary to take judicial notice of these

Fed. R.

communications given that the @b has granted Li’s request for judicial notice of the deed

of trust and notice of default. Accordingthe Court denies the request to take judicial
notice of items (5) and (6).

Li also requests judicial notice of her respemno Boisvert’s interrogatories to rebut
Boisvert’s assertion that Li has failed to resppém his discovery requests. Dkt. Nos. 52

11-13; 53; 53-1. This request is denied dmhause Li has not shown that these “facts|

“not subject to reasonable dispute,” Fed. RAE201(b), and becausieey are not relevant

to the Court’s decision.

at

are

In light of the Court’s ruling on Li's requesdr judicial notice, her request to convert
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her motion to dismiss to a summary judgrmmotion under Federal Rule of Civil
Procedure 12(d) is dezd. Dkt. No. 43.

2. Boisvert’'s Request for Judicial Notice Is Denied.

In connection with his oppa®n, Boisvert seeks judial notice of the following
documents: (1) email communications dated Jdly2006, Dkt. No. 47 at 13; (2) a one-
page document titled “Exhibit A{description of real propertyxcerpted from the deed ¢
trust subject to Li's request for judicial notid&kt. Nos. 45-3 at 2; 47-1 at 1, (3) a one-p

document titled “Exhibit A” (description of a& property) contaiing handwritten notes,

of

age

Dkt. No. 47-1 at 2; and (4) Li's responsedBiisvert’s requests for documents Nos. 1 and

2, Dkt. No. 47-1 at 3-11. For the reasornsfegh below, the Court denies Boisvert’s

requests for judicial notice.

Boisvert contends that item (1), the enz@immunications dated July 14, 2006, Dkt.

No. 47 at 13, shows that he négted that the security for thean be the business prope
located on A Street in Oakland, not his peeddrome. Dkt. Nos. 47 at 7:23-8:10; 55 at
5:5-15, 7:13-19. Boisvert ha®t shown that the facts for whidie seeks judicial notice &
“not subject to reasonable dispute.” Fed. R. Evid. 201(b). Moreover, as explained &
Boisvert’s argument that he negotiated thatstheurity for the loan bihe business prope
does not set forth a plausible basis for tollnighe statute of limitations on his TILA and
HOEPA claims.

As indicated by the ECF header and asest in Boisvert’s opposition, item (2) of
Boisvert’s request for judicial notice, Dkt. No. 47t 1, is part of the deed of trust, item
submitted with Li's request for judicial noticBkt. Nos. 45-1, 45-245-3, which has been
granted.SeeDkt No. 47 at 5:26-6:3Boisvert’s request is duplicative and unnecessary
is denied on that basis.

Item (3) is the description of real prapecontaining handwritten notes, Dkt. NoO. 4
1 at 2. Boisvert has not shown that theddot which he seeks judicial notice are “not
subject to reasonable dispute.” Fed. R. Evid(BD To the contrary, Boisvert asserts tl
“[a]t this time, no one knows the origin ofislrsecond document.” Dkt. No. 55 at 3:16.
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Furthermore, Boisvert has not explained hoeeistence of the legal description with t
handwritten additions supportsstfraudulent concealment theorgoisvert’s request is N
relevant to the Court’s determination of thsues presented by the pending motions an
also denied on that basis.

Boisvert’s request for judicial notice of ite(4), Li's responses tBoisvert’s request
for documents, Dkt. No. 47-1 at 3-11, is dehboth because Boistdias not shown that
the “facts” for which he seeks judicial notiage “not subject to reasonable dispute,” Fe
R. Evid. 201(b), and because they areraetgvant to the Court’s decision.

II. STANDARD OF REVIEW

A motion to dismiss for failure to stadeclaim under Rule 12(b)(6) tests the legal
sufficiency of a complaintNavarro v. Block250 F.3d 729, 732 (9th Cir. 2001). On a
motion to dismiss, allleegations of material fact are takas true and construed in the lig
most favorable to the non-movar@oal. For ICANN Transparency, Iné11 F.3d at 501,
The Court, however, need not accept as‘tllegations that arenerely conclusory,
unwarranted deductions of fact, or unreasonable inferentese’ Gilead Scis. Secs. Litjg
536 F.3d 1049, 1055 (9th Cir. 2008). While a complaint need not allege detailed fag
allegations, it must contain sufficient factual matéecepted as true, to “state a claim tc
relief that is plausible on its faceBell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007).
A claim is facially plausible wén it “allows the court to drathe reasonable inference th
the defendant is liable fdhe misconduct alleged.Ashcroft v. Igbal556 U.S. 662, 678
(2009).

lll. DISCUSSION
A. Boisvert Cannot Bring Claims Prevously Dismissed with Prejudice.

The Court previously held that any claim®ught by Boisveninder the FTCA mus
be dismissed without leave to amend becaas@, private litigant, he does not have
standing to bring an action der that Act. Dkt. No. 35 &. While the first amended
complaint no longer contains a separate ctitlatl as arising undehe FTCA, it continue

to assert that this is an action in part urttie FTCA, and includesiultiple references to
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alleged violations of the FTCA. Dkt. No. 8§ 1, 31, 34, 37. Awrdingly, the Court
dismisses any claims for violations of th€CA in the first amended complaint with
prejudice.

Additionally, to the extenthat the first amended comamt continues to seek
rescission of the loan under TILA, that clainmalso dismissed with prejudice as the Court
previously found that any clais by Boisvert for rescissiomder TILA arising out of the
July 2006 loan or the Augug009 loan modification are time-barred and are dismissed
without leave to amend. Dkt. No. 35 at 7-8.

B. Boisvert’'s TILA and HOEPA Claims Are Time-Barred.

The Court also previously granted Li's tiam to dismiss Boisvert’s claims brought
under TILA and HOEPA on the basis that tlaeg barred by the one-year statute of
limitations of 15 U.S.C. 8§ 16468). Dkt. No. 35 at 6-7. The Court reasoned that, because
Boisvert alleges that he entdrimto the loan agreesnt with Li in July 2006, any TILA or
HOEPA damages claim expired in July 2007.t.Idos. 35 at 6; 38 { 16. Similarly, any
such claim arising out of theugust 2009 modification alsexpired on August 10, 2010.
Dkt. Nos. 35 at 6; 38 { 23. Boisvert fildds case in April 2013yhich is over seven years
after the execution of the loaand over three years after the alleged modification.

As the Court acknowledged in its prior org#he doctrine of equitable tolling may
in the appropriate circumstances, suspér limitations period until the borrower
discovers or had reasonable opportunity szolver the fraud or nondisclosures that form
the basis of the TILA action.King v. State of Cal.784 F.2d 910, 918th Cir. 1986).
Despite having the opportunity to amenddosplaint to state fastsupporting tolling of
the statute of limitations based on equitablinig or fraudulent concdaent, Boisvert has
failed to set forth any such facts.

In opposition to the current motions to diss) Boisvert repeats the arguments that

the applicable statute of limitations is forgars under California Civil Procedure Code 8

D

337, and that the statutelohitations began running at thiene of his last payment on the
loan to Li. Dkt. Nos47 at 3; 55 at 4. These assertions have no legal support and were

Case No. 13-cv-01590 NC 9
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already rejected by the Court in its prior ord8eeDkt. No. 35.

Boisvert’s new argument in opposition igthhe statute of limitation should be tol
by fraudulent concealment baisen defendants’ alleged adurct of switching, without
Boisvert’s knowledge, the real property satyuoffered for the ded of trust from the
intended security—his business property, to hisqgeal home. Dkt. Nos. 47 at 4; 38 1
39. Boisvert asserts that the fraudulent dwitg was discovered “years after the origing
execution of the contract.Id.

There are several problems with this argumétirst, Boisvert's allegations that
defendants conspired to “bait and switch” seeurity and that this conduct was discove
“years later” do not satisfy the requiremémat fraudulent concealment must be alleged
with particularity. Robertson v. Bank of Am., Nio. 10-cv-3525%BA, 2011 WL
1231003, at *3 (N.D. Cal. Apf., 2011) (citations omitted). The amended complaint fe
to allege specifically whear how the switching was doney, what was each individual

defendant’s involvement. Iaét, with respect to Ong, Boigt@dmits that “it is unknown

at this time, pending the completion of outsliag discovery, if Defendant Ong was part

the switching of the security documentation.” tCko. 55 at 3:9-10. Boisvert’s failure tg
allege specifically when arftbw he discovered that tHieait and switch” conduct had
taken place is especially troubling, considgtihat these facts are presumptively within
knowledge.

Second, the “bait and switch” allegationsrad demonstrate that Boisvert could n
have discovered the alleged TILA and H®%violations by exercising reasonable
diligence. SeeRosenfeld v. JPMorgan Chase Bank, N782 F. Supp. 2d 952, 964 (N.D
Cal. 2010)see also Hubbard v. Fid. Fed. Ba®¥d F.3d 75, 79 (9th Cir. 1996) (plaintiff
was not entitled to equitable tolling on TILddaim where “nothingprevented [plaintiff]
from comparing the loan contract, [lendeiiigial disclosures, and TILA’s statutory and
regulatory requirements”). Boisvert does natide any basis to infer that the alleged
switching of the real estatecagity for the loan preventaadm in any way from discoverin
that defendants failed to provide discleessimandated by TILA and HOEPA, included

Case No. 13-cv-01590 NC 10
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prohibited loan terms, or extded credit based on a collateral without regard to payme
ability, as alleged in the first amendedrgaaint. Dkt. No. 38 {1 30-37.

Third, Boisvert’s contention that he did ratow that the loan hebtained from Li
was secured by his personal home is contrafgdts that are a proper subject to judicia
notice. As defendants correctly assert, bothdbed of trust andersubsequent notice of
default show that the propertycseing the loan is Boisvertilsome. Dkt. Nos. 45-1, 45-2
45-3, 45-5. Moreover, in higpposition Boisvert states that “Plaintiff had negotiated fr¢
day one that the security for the subject notéhleebusiness property located on A Streg
Oakland” and that “[tlhough there were vényef alternative discussions, . . . the final
decision ultimately went back to where thdéybegan-A Street.” Dkt. No. 55 at 5:9-11.
Thus, according to Boisvert’'s owtheory of his cse, there was a digssion prior to the
loan transaction regarding which of the twopmrties was going to be used to secure th
loan. In light of Boisvert’'s arguments atice judicially noticedlocuments, Boisvert’s
vague claim that he did not know of the géd “bait and switch” until “years later” is
implausible and insufficient to demonstréi@udulent concealment or entitlement to
equitable tolling.

The Court recognizes that in dismissing for failure to state a claim leave to am
should be granted unless the pleading coulgassibly be cured by ¢hallegation of othe
facts. Lopez v. Smiti203 F.3d 1122, 1127 (9th Cir. 2000). Furthermore, “[c]ourts ha
duty to construe pro se pleadings liberally, ilichg pro se motions agell as complaints.
Bernhardt v. Los Angeles Coun889 F.3d 920, 925 (9th CR003). Here, however, the
Court has already given Boisvert an oppoaitiuto amend the complat to show why his
TILA and HOEPA damages clainasising out of the 2006 &m are not time-barred. The
Court further gave him notice that fraudot concealment must be alleged with
particularity and that he must allege factendestrating that he oéd not have discovereo
the alleged TILA and HOEPA eiations by exercising reasable diligence. Boisvert,
however, has not provided any such factsi;mamended complaint, oppositions to the
motions to dismiss, or at the hearing heyathe Court, and instdehas made only vague

Case No. 13-cv-01590 NC 11
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allegations of concealment that are contradicted by judiaialiiceable factsSee
Cervantes v. Countrywide Home Loans, 1666 F.3d 1034, 1045-46 (9th Cir. 2011)
(affirming dismissal of TILA chim as time-barred and holdittzat district court did not
abuse its discretion by denyingc®nd leave to amend after pitiifs failed to add any ney
facts to support applying either equitable tajlior equitable estoppel to their claims).
Accordingly, the Court finds that it ippropriate to dismiss the TILA and HOEPA
damages claims without leave to amend.

C. Boisvert's Fraud Claim Is Dismissed Without Prejudice.

Moreover, to the extent thdte first amended complaint garts to assert a separa
claim for fraud under Californiew arising out of this cond, it fails to allege the
circumstances of the fraudulent acts anddrdent concealment with particularity, as
required to state a claim for reliefSeeDkt. No. 35 at 9; Fed. R. Civ. P. 9(I9wartz v.
KPMG LLP, 476 F.3d 756, 764 (9th Cir. 2007).

Li argues that, if the Court dismisses a# fiederal claims, the Court should exerc
its discretion to decline supphental jurisdiction over the renming state law fraud claim

Dkt. No. 41 at 9-11. A district court “may clene to exercise suppleantal jurisdiction” if

it “has dismissed all claims owerhich it has original jurisdion.” 28 U.S.C. § 1367(c)(3).

“[1]n the usual case in wbh all federal-law claims are elimated before trial, the balancg
of factors to be considered under thagbent jurisdiction docine—judicial economy,
convenience, fairness, and dom—will point toward decliningo exercise jurisdiction ove
the remaining state-law claimsSanford v. MemberWorks, In625 F.3d 550, 561 (9th
Cir. 2010) (quotingCarnegie—Mellon Univ. v. Cohjl484 U.S. 343, 3bn.7 (1988)).

Li asserts that the interests of comitgight against exercising supplemental
jurisdiction because it i@ matter of public record that IS suing Boisvert in state court
regarding the loan at issuethre present case. Dkt. Nos. 41 at 10:20-11:9; 44-1. The
finds that this case presents the usual balah¢actors and that the circumstances do n
justify the exercise of jurisdiction over Boisvertemaining claim for fraud under state |
Accordingly, the Court dismissehis claim without prejudice.

Case No. 13-cv-01590 NC 12
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D. The Claims Against the Title Company Are Also Dismissed.

The Title Company has noté&e served and is not among the parties moving to
dismiss the first amended complaint. Howe the basis for dismissing the TILA and
HOEPA damages claims as time-barredyal as the reasons for dismissing with
prejudice any claims under the FTCA or fescission under TILA, apply equally to the
Title Company.See Abagninin AMVAC Chem. Corp545 F.3d 733, 742 (9th Cir. 2008)

[®N

(“As a legal matter, we have upheld dismisgdh prejudice in favor of a party which ha
not appeared, on the basis of facts preskoyeother defendants which had appeared.”);
Silverton v. Dep't of Treasuyyp44 F.2d 1341, 1345 (9th Cir981) (“A District Court may
properly on its own motion dismiss an actasto defendantsiva have not moved to
dismiss where such defendants are in a posgimilar to that of moving defendants or
where claims against such defendaare integrally related.”).

At the further case management confeesheld on January 22, 2014, the Court
informed Boisvert that it inteded to dismiss the claims agsti the Title Company. The
Court further inquired as to whether Boisvewtld allege any additional facts with respect
to the Title Companyln response, Boisvecbnceded that his claims against the Title
Company are based on similar facts and theatleged in the first amended complaint as

to the other defendants, but stated that lghtmincover further faci$allowed to conduct

D
o

discovery. However, where a “complaint is defidi under Rule 8, [plaintiff] is not entitle
to discovery, cabined or otherwisdgbal, 556 U.S. at 686. Accdingly, the Court finds
that as to the Title Company, it is appropriaté€l) dismiss the FTA and TILA rescission
claims with prejudice; (2) dismiss the TlLa&d HOEPA damages claims with prejudice;

and (3) dismiss the state law fraud claim without prejudice.
IV. CONCLUSION
Because Boisvert has failed to allege factsupport equitable tolling of the statute of
limitations on his claims for damages undé&_A and HOEPA, those claims are
DISMISSED WITH PREJUDICE as to all defendants.
The claims under FTCA and for ressign under TILA are DISMISSED WITH
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PREJWICE as taall defenants.

Boisvert’s chim for fraud is DISMISSED WITHOUT PREJUDICE as to all
defendats.

IT IS SO RDERED.

Date: Januar 24, 2014

Natnanael M.Cousins
United StatedagistrateJudge
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