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UNITED STATES DISTRICT COURT
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SMARTDATA, S.A.,
Plaintiff,
V.
ROKU, INC.,

Defendant

Plaintiff SmartDataS.A. (“Plaintiff”) and DefendarRokuInc. (‘Defendant)
anticipatethat documents, testimony, or information containing or reflecting confitlentia
proprietarytrade secret, and/or commercially sensitive information are likely to be didabos
produced during the course of discovery, initial disclosures, and supplemental désciogbrs

caseand request that the Court enter this Order setting forth the conditions fioigtreat

obtaining, and using such information.

Pursuant to Rule 26(c) dii¢ FederaRules of Civil Procedure, the Court finds good
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cause for the following Agreed Protective Order Regarding the Disclosdtésa ofDiscovery
Materials {Ordef or “Protective Ordél).

1. PURPOSES AND LIMITATIONS

(@ Protected Material designatadde the termsof this ProtectiveDrder
shall beused by a Receiving Party solely for this case, and shall not be used dirautliyemtly
for any other purpose whatsoever.

(b) The Parties acknowtlige that this Order does mainferblanket
protections on all disclosures during discovery, or in the course of makiagor supplemental
disclosures under Rule 26(a). Designations under this Order shall be made evahctahll
not bemade absent a good faith belief that the designated material satisfies thee etiterith
below. If it comes to a Producirigarty’sattention that designated material does not qualify fo
protection at all, or does not qualify for the level of protection initially ésdethe Producing
Party must promptiyotify all other Parties that it is withdrawing or changing the designation

2. DEFINITIONS

(@) “Discovery Materidl means all items dnformation, including from any
non-party, regardless of the medium or manner generated, stored, or maintained (including
among other things, testimony, transcripts, or tangible things) that are ptpdisoéosedor
generatedn connection with discovery or Rule 26(a) disclosures in this case.

(b) “Outdde Counsel” means (i) outside counsel who appear on the pleadi
as counsel for a Party afig partnes, associates, and staff of swcun®l to whom it is
reasonably necessary to disclose the informdtothis litigation.

(c) “Patentin-suit” means U.S. Patent No. 7,158,757, and any qptuent
asserted in this action, as well as any related pafeaest applications, provisionglatent
applications, continuations, and/or divisionals.

(d) “Party means anyarty to this case, including all of its officedsectors,

employees, consultants, retained experts, and outside counsel and theirgafiport

(e)  “Producing Party” means any Party or nuartythat discloses or produces

any Discovery Material in this case.
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() “Protected Materialmeans any Discovery Material that is designated
“CONFIDENTIAL,” “CONFIDENTIAL —ATTORNEYS’ EYES ONLY,”or
“CONFIDENTIAL — OQUTSIDE ATTORNEYS'EYES ONLY - SOURCE CODE,as provided
for in thisOrder. Protected Materiadhall not inclale: (i) advertising materials that have been
actuallypublished or publiclglisseminated; and (ii) materials that show on their facelthey
been disseminated tbe public.

(@) “Receiving Partymeans any Party who receives Discovery Maténiath
a Producing Party.

(h) “Source Code’means computerode, scripts, assembly, object code,
source coddistings and descriptions of source code, object code listings and descriptions of
objectcode, andHardware Description Language (HDL) or Register Transfer Level RIEs
that describe the hardwadesign of any ASIC or other chip.

3. COMPUTATION OF TIME

The computation odny period of time prescribed of@ked by this Order shall be
governed by the provisions for contmg time set forth in Feder&ules d Civil Procedure 6.
4. SCOPE
(@) The protections conferred by this Order cover not only Discovery Mate
governed by this Order as addressed herein, but also any information copiedobeextra
therefrom,aswell as allcopies,excerptssummaries, or compilations thereof, plastimony,
conversations, or presentat®by Parties or their counsel in court or in other settings that mig
reveal Protected Material.
(b) Nothing in thisProtective Order shall prevent or restrid®@ducing
Partys own disclosure or use of its own Protected Material for any purpose, and nattting
Ordershallpreclude any Producing Party from showing its Protected Material to ardunali
who prepared the Protectbthterial.
(c) Nothing in this Order shall be construed to prejudiceRanyy’s right to
use any Protected Materii@l court or in any court filing with the consent of the Produé¢tagy

or by order of the Court.
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(d) This Order is without prejudice to the right of any Party to seek further
additional protection of any Discovery Material or to modify this Order in aay, wcluding,
withoutlimitation, an order thatertain matter not be producatiall.

5. DURATION

Even after the terminatioof this case, the comfentiality obligations imposelly this
Order shall remain in effect until a Producing Party agrees otherwise ingnmitancourt order
otherwise directs.

6. ACCESSTO AND USE OF PROTECTED MATERIAL

(@) BasicPrinciples All Protected Material shall be used sol#&dy this case

or anyrelated appellat proceeding, and not for any other purpose whatsoevardinglwithout
limitation any other litigation, patent prosecution or acquisition, patent reexamipnatieilssue

proceedings, or any business or competitive purpose or fun@rotected Mateal shall not be
distributed, disclosedr male available to anyone except as expressly providdds Order.

(b) PatentProsecutioBar. Absent the written consent of the Producing

Party, anyperson on behalf of the Plaintiff or Defendant who receiveongre items
designated CONFIDENTIAL —ATTORNEYS'EYESONLY” or “CONFIDENTIAL —
ATTORNEYS EYES ONLY —SOURCE CODEshall not be involved, directly or indirectly,

in any of the following activities{(i) advising on, consulting on, preparingogecutingdrafting,
editing, and/or amending of patent applications, specifications, claims, angtamsego office
actions,or otherwise affecting the scope of claims in patents or patent applicagiatisg tothe
functionality, operation, and design of chwar computers that include three physically separat
modules including a portable central unit with storage, an input device including an efterfac
wireless communication with a remote netwakd a display and/or sound reproduction mean
(generallyor as described in any paten suit), before any foreign or domestic agency, includir
the United States Patent and Trademark Office; and (ii) the acquisition ofg{ateluding

patent applications), or the rights to any such patents or patentagipplscwith the right to
sublicense, relating to the functionality, operation, and design of modular computéns|tite

three physically separate modules including a portable central unit witigst@n input device

4 STIPIULATE D PROTECTIVE ORDER
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including an interface for wirelescommunication with a remote network, and a display and/o
sound reproduction means. These prohibitions shall begin when acc€ESSNEIDENTIAL —
ATTORNEYS'EYES ONLY” or “CONFIDENTIAL —ATTORNEYS' EYESONLY —
SOURCE CODE’'materials are first received bhe affected individual, and shall end two (2)
years after the final resolution of this action, including all appeals.

(©) SecureStorage.Protected Material must be stored and maintained by &
Receiving Party at a location and in a secure manner that erisat@ccess is limited to the
persons authorized under this Order.

(d) Legal Advice Based oRrotected MaterialNothing in this Protective

Order shall be construed to prevent counsel from advising their clients witlstresigs case
based in whole or in part upon Protected Materials, provided counsel does not disclose the
Protected Material itself except as provided in this Order.

(e) Limitations. Nothing in this Order shall restrict in any way a Producing
Partys use or disclosure of its own Protected Matefdthing in this Order shall restrict in any
way the use or disclosure of Discovery Material by a Receiving P@rtyiat is or has become
publicly known through no fault of the Receiving Party; fidttis lawfully acquired by or
known to the Receiving Party independent of the Producing Party; (iii) previooslyqad,
disclosed and/or provided by the Producing Party to the Receiving Party or a noni{berty w
an obligation of confidentiality and not by inadvertence or mistake; (iv) witbdhsent of the
Producing Party; or (v) pursuant to order of the Court.

7. DESIGNATING PROTECTED MATERIAL

(@) Available DesignationsAny Producing Party may designate Discovery

Material with any of the following desmgtions, provided that it meets the requirements for su
designations as provided for hereirCONFIDENTIAL,” “CONFIDENTIAL —ATTORNEYS
EYES ONLY; or “CONFIDENTIAL —OUTSIDE ATTORNEYS EYES ONLY -SOURCE
CODE?

(b)  Written Discovery and Documents and Tdngirhings. Written

discovery, documents (which include “electronically stored information,” as thegepisrased

5 STIPIULATE D PROTECTIVE ORDER
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in Federal Rul®f Procedure 34), and tangible things that meet the requiremettie for
confidentiality designations listed in Paragrajpq) fay be so designated jphacing the
appropriate designation on every page of the written material prior to produ€toudigital
files being produced, the Producing Party may mark each viewable page enittathe
appropriate designation, and mark the medium, container, and/or communication in which the
digital files werecontained. In the event that original documents are produced for inspection, the
original documents shall be presum&@DONFIDENTIAL —ATTORNEYS EYES ONLY”

during the inspectioand redesignated, as appropriate during the copying process.

© 00O N o o A W N R

(© Native Files Where electronic files and documents are produced in native

[
(ep)

electronic format, such electronic files and documents shall be desigoapedtection under

[EN
RN

this Order by appendinto the file names or designators information indicating whether the file

[
N)

contains CONFIDENTIAL,” “CONFIDENTIAL —ATTORNEYS EYES ONLY/ or

[
[9%)

“CONFIDENTIAL —OUTSIDE ATTORNEYS EYES ONLY - SOURCE CODE, material, or

=
N

shall use any other reasonable method fatesignating Protected Materials produced in

[
n

electronic format.When electronic files or documents are printed for use at deposition, in a

[
(@)}

court proceeding, or for provision in printed form to an expert or consultant pre-approved

[
~l

pursuant to paragraph 12, the party printing the electronic files or documentsfshalledend

[
o0

to the printed document corresponding to the designation of the Designating Party andgncludi

1¢ || the production number and designation associated with the native file. No one shallussek t

1%

2C || in this litigation a .tiff,pdf orother image format version of a document produced in native file
21 || format wihout first (1) providing a copy of the image format version to the Producing Party so
22 || that the Producing Party can review the image to ensure that no information hasdoednaand
22 || (2) obtaining the consent of the Producing Party, which consent shall not be unreasonably
24 | withheld.

28 (d) Depositions and Testimonyarties or testifying persons or entities may

2€ || designate depositions and other testimony with the appropriate designatiorchgingdon the
27 || record at the time the testimony is given or by sendirien notice of how portions of the

28 | transcript of the testimony is designated within thirty (30) days of recktpe transcript of the
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testimony. If no indication on the record is made, all information disclosed dudeygpaition
shall be deemetiCONFIDENTIAL - ATTORNEYS EYES ONLY’ until the time within which
it may be appropriately designated as provided for herein has passed. Arth&astishes to
disclose the transcript, or information contained therein, may provide writtee 0biis intent
to treat the transipt as noneonfidential, after which time, any Party that wants to maintain an
portion of the transcript as confidential must designate the confidential portibms fwiirteen
(14) days, or else the transcript may be treated asowidential. Any Protected Material that
is used in the taking of a deposition shall remain subject to the provisions of thigiRrotec
Order, along with the transcript pages of the deposition testimony dealimgueh Protected
Material. In such cases the court reporter shall be informed of this Protective Order labd sh
required to operate in a manner consistent with this Protective Order. In thehevagposition
is videotaped, the original and all copiesladvideotape shall be marked by the video technici
to indicate that the contents of the videotape are subject to this Protective Ordantslys
along the lines of “This videotape contains confidential testimony used in $e&isod is not to
be viewed or the contents thereof to be displayed @ated except pursuattt the terms of the
operative Protective Order this matter or pursuant to written stipulation of the patties.
Counsel for any Producing Party shall have the right to exclude from oral deposith@nghan
the deponent, deponent's counsel, the reporter and videographer (if any), any persamoivho
authorized by this Protective Order to receive or access Protected Materialiésed o
designaton of such Protected Material. Such right of exclusion shall be applicable omlg du
periods of examination or testimony regarding such Protected Material.

8. DISCOVERY MATERIAL DESIGNATED AS “CONFIDENTIAL ”

(@) A Producing Partynay designate Discovery Material as
“CONFIDENTIAL" if it contains or reflects confidential, proprietary, and/omenercially
sensitive information.

(b) Unless otherwise ordered by the Court, Discovery Material designated
“CONFIDENTIAL” may be disclosed only to the following:

0] The Receiving Partg Outside Counsel, such courisemmediate

7 STIPIULATE D PROTECTIVE ORDER
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paralegal&nd staff, and any copying or clerical litigation support services wogkitite
direction of such counsel, paralegasd staff;

(i) Not more than three (3) peesentatives of the ReceiviRgrty who
are officersor employees of the Receivifarty, who may be, but need not be, in-house coun
for the Receiving Party, agell as their immediate paralegals and staff, to whom disclosure is
reasonably necessary for this case, provided that: (a) edtpexson has agreed to be bound
by the provisions of the Protective Order by signing a copy of Exhibit A{l@ntbunresolved
objections to such disclosure exist after proper notice has been given toiedl adet forth in
Paragraph 12 below;

(i)  Any outside expert or consultant retained by the ReceiRagy to
assistin thisaction, provided that disclosure is only to the extent necessary to perform such
work; and provided that: (a) such expert or consultant has agreed to be bound by the prov
of theProtective Order by signing a copy/Exhibit A; (b) such expert or consultant is not a
current officerdirector, or employee of a Party or of a competitor of a Party, nor atédipat
the time of retentioto become an officedirectoror empbyee of a Party or of a competitor of g
Party; and (c) no unresolved objections to such disclosure exist after proper rmbesha
given to all Parties as set forth in Paragraptbelow;

(iv)  Courtreportersstenographers and videographers retained to
recad testimony taken in this action;

(V) The Court, jury, and court personnel,

(vi)  Graphics, translation, design, and/or trial consulting personnel,
having first agreed to be bound by the provisions of the Protective Order by saagropy of
Exhibit A;

(vii)  Mock jurors who have signed an undertaking or agreement
agreeingnot to publicly disclose Protected Material and to keep any information concerning
ProtectedViaterial confidential;

(viii)  Any mediatowho is assigned to hear this matter, and his or her

staff, subject to theagreement to maintain confidentiality to the same degree as required by

8 STIPIULATE D PROTECTIVE ORDER
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Protective Order; anBarty; and
(ix)  Any other person with the prior written consent of the Producing
Party.
9. DISCOVERY MATERIAL DESIGNATED AS “CONFEIDENTIAL

ATTORNEYS’ EYES ONLY”

(@) A ProducingPartymaydesignatdiscovery Materiahs
“CONFIDENTIAL —ATTORNEYS EYES ONLY" if it contains or reflects information that is
extremely confidential and/or sensitive in nature and the Producing Patyaddybelieves
that the dsclosureof such Discovery Material is likely to cause economic harsignificant
competitive disadvantage to the Produdiagty. The Parties agree that tfadlowing
information, if non-public, shall be presed to merit the CONFIDENTIAL —ATTORNEYS
EYES ONLY” designation:trade secrets, pricing information, financial data, sales informatio
salesor marketingforeaasts or plans, business plans, sales or marketing strategy, product
development information, engineering documents, testing documents, employeaiioioyand
other nonpublic information of similar competitive and business sensitivity.
(b) Unless otherwise ordered by the Court, Discovery Material designated

“CONFIDENTIAL —ATTORNEYS EYES ONLY’ may be disclosed only to:

) The Receiving Partg Outside Counsel, provided that such
Outside Counsel is not involved in competitive decision-making, as defingdsb$tedl v.
United Sates, 730 F.2d 1465, 1468 n.3 (Fed. Cir. 1984), on behalf of a Party or a competitor
Party, andsuch Outsid Counseés immediate paralegals and staff, and any copying or clerica
litigation support services working at the direction of such counsel, paralegals, and staff;

(i) With respect to Discovery Material produced by the Plaintiff, not
more than three (3) ineluse counsel of the Receiving Party, as well as their immediate
paralegals and staff to whom disclosure is reasonably necessary for ¢higroagled that: (a)
each such person has agreed to be bound by the provisions of the Protective Order bg sign
copy of Exhibit A; and (b) no unresolved objections to such disclosure exist after proper no

has been given to all Parties as set forth in Paragraph 12 below;

9 STIPIULATE D PROTECTIVE ORDER
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(i) Any outside expert or consultant retained by the Receiving Party to
assist in this actiomrovided that disclosure is only to the extent necessary to perform such
work; and provided that: (a) such expert or consultant has agreed to be bound by the provision
of the Protective Order by signing a copy of Exhibit A; (b) such expert oultansis not a
current officer, director, or employee of a Party or of a competitor of g, Partanticipated at
the time of retention to become an officer, director, or employee of a Partya @oaipetitor of
a Party; (c) such expert or consultant is negbived in competitive decisiemaking, as defined

by U.S Steel v. United Sates, 730 F.2d 1465, 1468 n.3 (Fed. Cir. 1984), on behalf of a Party or

© 00O N o o A W N R

a competitor of a Party; and (d) no unresolved objections to such disclosure exjsiogker

[
(ep)

notice hadeen given to all Parties as set forth in Paragraph 12 below;

[EN
RN

(iv)  Court reporters, stenographers and videographers retained to

[
N)

record testimony taken in this action;

[
[9%)

(V) The Court, jury, and court personnel,

=
N

(vi)  Graphics, translation, design, and/or trial consulting personnel,

[
n

having first agreed to be bound by the provisionthefProtective Order by signing a copy of

[
(@)}

Exhibit A;

[
~l

(vii)  Any mediator who is assigned to hear this matter, and his or her

[
o0

staff, subject to their agreement to maintain confidentiality to the dagree as required by this

1¢ || Protective Order; and

2C (viii)  Any other person with the prior written consent of the Producing
21 | Party.

22 10. DISCOVERY MATERIAL DESIGNATED AS “CONFIDENTIAL —

23 OUTSIDE ATTORNEYS’ EYES ONLY —SOURCE CODFE’

24 (&) Totheextent productiomf Source Code becomes necessathe

25 | prosecution or defense of the case, a Producing Party may designate Sourag Code
2€ | “CONFIDENTIAL —OUTSIDE ATTORNEYS EYESONLY —SOURCE CODEI f it
27 | comprises or includes confidential, proprietary, and/or trade secret Source Code

28 (b) Nothing in this Order shall be construed as a representation or admissjon
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that Source Code is properly discoverable in this action, or to obligate anydanbglice any
Source Code.

(© Unless otherwise ordered by the Court, Discovery Material designated |as
“CONFIDENTIAL —OUTSIDE ATTORNEYS EYES ONLY -SOURCE CODE shall be
subject to the provisions set forthRaragraplil below, and may be disclosed, subject to
Paragraph 11 below, solely to:

0] The Receiving Party's Outside Counsel, provided that such Outside

Counsel is not involved in corepitive decisioamaking, as defined by.S Seel v. United

© 00O N o o A W N R

Sates, 730 F.2d 1465, 1468 n(Bed.Cir. 1984), on behalf of a Party or a competitor of a Party

[
(ep)

and such Outside Counsetismediateparalegals and staff, and any copying or clerical litigation

[EN
RN

support services working at the direction of such counsel, paralegals, and staff;

[
N)

(i) Any outside expert or consultant retained by the Receiving Party to

[
[9%)

assist in this action, provided that disclosure is only to the extent necessaptm geich

=
N

work; and provided that: (a) such expert or consultant has agreed to be bound by the provision:

[
n

of the Protective Order by signing a copy of Exhibit A; (b) such expert oultansis not a

[
(@)}

current officer, director, or employee of a Party or of a competitoPairey, nor anticipated at

[
~l

the time of retention to become an officer, director or employee of a Parftya aompetitor of a

[
o0

Party; (c) such expert @onsultant is not involved in competitive decision-making, as defined by
1¢ | U.S Sed v. United Sates, 730 F.2d 1465, 1468 n.3 (Fed. Cir. 1984), on behalf of a Party or a
2C || competitor of a Party; and (d) no unresolved objections to such disclosure existogdésr pr
21 || notice has been given to all Parties as set forth in Paragraph 12 below;

22 (i)  Court reporters, stenographers and videographers retained to
22 || record testimony taken in this action;

24 (iv)  The Court, jury, and court personnel,

25 (V) Any mediator who is assigned to hear this matter, and his or her
2€ || staff, subjectto their agreement to maintain confidentiality to the saeggek as required by this
27 | Protective Order; and

28 (vi)  Any other person with the prior written consent of the Producing

LATHAM&WATKINSwe 11 STIPIULATE D PROTECTIVE ORDER
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Party.
11. DISCLOSURE AND REVIEW OF SOURCE CODE

(@) Any Source Code that is produced by Plaintiff shall be made available
inspection irelectronicformat at the Norther@aliforniaoffice of its outside counselAny
Source Code that is produced by Rekli be made availabléor inspection at théenlo Park
office of its outside counsdlatham & Watkins Source Code will be made available for
inspection between the hours of 9 a.m. and 6 p.m. on business days (i.e., weekdays that a
Federal holidays), although the Parties will be reasonable in accommodatngable requests
to conduct inspections at other times.

(b) Prior to the first inspeatn of any requested Source Cotiie, Receiving
Party shall provide fourteen (1daysnotice of the Source Code that it wishes to inspect. The
Receiving Party shall provide tw@) business ddg noticeprior to any additional inspections.
The ReceivindParty has no obligation to identify to the Producing Party the portions of the
Source Code that it intends to review in a particular review session.

(© Source Code that is designat€&2lONFIDENTIAL — OUTSIDE
ATTORNEYS EYES ONLY-SOURCE CODEshall be produced for inspection areliew
subject to the following provisions, unless otherwise agreed by the Producing Party:

0] All Source Code shall be made available by the Producing Party
the Receiving Partg outside counsel and/or experts in a secure roonseausied computer
without Internet access or network access to other computers, as neardsgppropriate to
prevent and protect against any unauthorized copying, transmission, removal tiaogfer of
any Source Code outside or away from the computer on which the Source Code is provide
inspection (the “Source Code Computer” in the “Source Code Review Room”). The Produ
Party shall install tools that are sufficient for viewing aedrshing the code produced, on the
platform produced, if such tools exist and are presently used in the ordinary course of the
Producing Part\s business. The Receiving Pastputside counsel and/or experts may reques
that commercially available software tools for viewing and searching Soocl installed

on the secured computer, provided, however, that (a) the Receiving Party paasesses

12 STIPIULATE D PROTECTIVE ORDER
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appropriate license to such software tools; (b) the Producing Party approves sualedobls;
and (c) such other software tools are reasonably necessary for the Releamynig perform its
review of the Source Code consistent with all of the protections héreaReceiving Party

must provide the Producing Party with the CD or DVD containing such licensed sofow§s)

at least fourteen (14) daysadvance othe date upon which the Receiving Party wishes to have

the additional software tt®available for use on the Source Code Computer.

(i) No recordable media or recordable devices, including without
limitation sound recorders, computers, cellular telephones, peripheral equipmerg;ads,
DVDs, or drives of any kind, shall be permitted into the Source Code Review Room.

(i)  The Receiving Partg outside counsel and/experts shall be

entitled to take notes relating to the Source Code but may not copy the Source Code into the

notes and may not take such notes electronically on the Source Code Computer itgelf or an
other computer.

(iv)  The ProducindParty may visually monitor the activities of the
Receiving Partis representatives during any Source Code review, but only to ensure that n¢
unauthorized electronic records of the Source Code and no information concerning tiee Sou
Code are being created transmitted in any way.

(v) No copies of all or any portion of the Source Code may leave th
room in which the Source Code is inspected except as otherwise provided herein. Further,
other written or electronic record of the Source Code is permittexpeas otherwise provided
herein. The Producing Party shall make available a laser printer with comiyesaabnable
printing speeds for on-site printing during inspection of the Source Code. The Rg&&vin
may print limited portions of the Saxg Code only when necessary to prepare court filings or
pleadings or other papers (including testifying exXpezkpert report). Any printed portion that

consists of more than ten (10) pages of a continuous block of Source Code shall be presun

Irc

no

ned |

be excessivaeand the burden shall be on the Receiving Party to demonstrate the need for such &

printed copy. The Receiving Party shall not print Source Code in order to review blocks of

Source Code elsewhere in the first instance, i.e., as an alternative to rettetiSgurce Code

13 STIPIULATE D PROTECTIVE ORDER
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electronically on the Source Co@@emputeras the Parties acknowledge and agree that the
purpose of the protections herein would be frustrated by printing portions of code éov aand
analysis elsewhere, and that printing is permitted only when necessagep&oepcourt filings or
pleadings or other papers (including a testifying exp@tpertreport). Upon printing any such
portions of Source Code, the printed pages shalbbbectedby theProducing Party.The
ProducingParty shall Bates numberppy,andlabel“CONFIDENTIAL —OUTSIDE
ATTORNEYS EYES ONLY —-SOURCE CODE any pages printed by the Receiving Party.
Within seven (7) days, the Producing Party shall either (i) provide one copy sehgfages to
the ReceivindParty or (ii) inform the Requesting Party that it objects that the printeidmoere
excessive and/or not done for a permitted purpose. If, after meeting and ognfegi
Producing Party and the Receiving Party cannot resolve the objection, tieifteParty shall

be entitled to seek a Court resolution of whether the printed Source Code in questiawikynarr

QO

tailored and was printed for a permitted purpose. The burden shall be on the Receiyitm Pz
demonstrate that such printed portiores @@ more than is reasonably necessary for a permitted
purpose and not merely printed for the purposes of review and are$gsishere. The printed
pages shall constitute part of the Source Code produced by the Producing Partyctiothis a

(vi)  All persons who will review a Producing Pagysource Code on
behalf of a Receiving Party, including members of a Receiving’Baxtyside law firm, shall be
identified in writing to the Producing Party at least five (5) days in advartbe difst time that
such person reviews such Source Code. Rlaitificationshall be in addition to any other
disclosure required under this Order. All persons viewing Source Code shall sign oayeach d
they view Source Code a log that will include the names of persons who enter tlgertmrketo
view the Source Code and when they enter and depart. The Producing Party shaletetenti
a copy ofthe log upon one jldays advance notice to the Receiving Party.

(vii)  Unlessotherwise agreed iadvanceby the Partiesn writing,
following each day on which inspection is done under this Order, the ReceivintsPantside
counsel and/or experts shall remove all notes, docunsrdsall other materials from the Source

Code Review Room. The Producing Party shall not be responsilaeyfitems left in the room

14 STIPIULATE D PROTECTIVE ORDER
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following each inspection session, and the Receiving Party shall have no egpetftati
confidentiality for any items left in th®@om followingeachinspectionsessiorwithout a prior
agreement to that effect.

(vii)  Other than as provided above, the Receiving Party will not copy
remove, ootherwise transfesiny Source Code from the Source Code Computer including,
without limitation, copying, removing, or transferring the Source Code onto any recordable
media or recordable device. The Receiving Party will not transmit any Soadeeinany way
from the Producing Party facilities or the offices of its outside counsel of rdco

(ix)  The Receiving Partg outside counsel of record may make no
more than three (3) additional paper copies of any portions of the SourceeCeiwed from a
Producing Party pursuant to Paragraph 11(c)(v), not including copies attached tdiogsrbfi
used at depositions, and shall maintain a log of all paper copies of the Source Code. The |
shall include the names of the reviewers and/or recipients of paper copies dndsdoshere
the paper copies astored. Upon one [Haysadvancenotice to theReceivingParty by the
Producing Party, the Receiving Party shall provide a copy of this log to the ProBacigg

x) The Receiving Partg outside counsel of record and any person
receiving a copy of any Source Code shall maintain and store anyqogpes of the Source
Code at their offices in a manner that prevents duplication of or unauthorized adbtess t
Source Code, including, without limitation, storing the Source Code in a locked rootiretca
at alltimes when it is not in use.

(xi)  For depositions, the Receiving Party shall not bring copies of an

printed Source CodeRather, at least ted@) days befce the date of the depositichge

Receiving Partyghall notify the Producing Party about the specific portions of Source Code it

wishes to ge at thaleposition, and the Producing Party shall bring printed copies of those
portions to the deposition for use by the Receiving Party. Copies ofeSCade that are
marked as deposition exhibits shall not be provided to the Court Reporter or attached to
deposition transcripts; rather, the deposition record will identity the exXyilis production

numbers. All paper copies of Source Code brought to the depagiatimemain with the

15 STIPIULATE D PROTECTIVE ORDER
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Producing Couns& outside counsébr secure destruction in a timely manner followthg
deposition.

(xii)  Except as provided in this sub-paragraph, absent expritsn
permission fronthe Producing Party, the Receiving Party may not create electronic images,
any other images, or make electronic copies, of the Sourcefoodany paper copy of Source
Code for use in any manner (includibgway of example only, the Receiviigarty may not
scan the Source Code to a PDF or photograph the code). Images or copies of SourcdlCod

not be includedhn correspondence between thetiear(references to production numbers shall

be used instead), and shall be omitted from pleadings and other papers whenever iogsible.

Party reasonablgelieves that it needs to submit atpm of Source Code as part of a filing with
the Courtthe Parties shall meet amdnfea as to how to make such a filing while protecting
confidentiality of the Source Code and such Source Code will not be filed absent ajreeme
theProducingPaty that the confidentiality protections will be adequate. If a RnoduParty
agrees to produce ahectronic copy of all or any portion of its Source Code or provide writter
permissiorto the Receiving Party that an electronic or any other copy needs to be made for
Courtfiling, access to the Receiving Paggubmission, communication, and/or disclosure of
electronicfiles or other materials containing any portion of Source Code (paper or electronic
shall at all timede limited solely to individualwho are expresshuhorized to view Source
Code under the provisions of this Order. Where the Producing Party has ptbeidsgress
written permission required under this provision for a Receiving Party to cteeti®eic copies
of Source Code, thReceiving Party shall maintain a log of all such electronic copies of any
portion of Source Code in its possession or in the possession of its retained consultadiisgin
the names of the reviewers and/or recipients of any such electronic copids kuitions and
manner in which the electronic copies are stored. Additionally, any sucloeleaopies must
be labeled CONFIDENTIAL —ATTORNEYS EYES ONLY -SOURCE CODEas provided
for in this Order.

12. NOTICE OF DISCLOSURE

(@) Prior todisclosinganyProtected Materialo any person described in

16 STIPIULATE D PROTECTIVE ORDER
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Paragraphs 8(b)(ii), 8(b)(iii), 9(b)(ii), 9(b)(iii), dr(c)(ii) (referenced below &$ersor), the
Party seeking to disclose such information shall provide the Producing Pdrtyntien notice
that includs: (i) the name athe Person; (ii) the present employer and titlthefPerson; (iii) an
identification of all of théPersons past and current employment aswhsulting relationships,
including direct relationships and relationships through entities oangzhtrolledby the
Person; (iv) an upe-date curriculum vitae of the Person; and (v) a list of the cases in which t
Peason has testified at deposition or trial within the last five (5) years. Said wrdtee shall
include an identification of any individual or entity with or for whom the person pagmed or
to whom the person provides consulting services relating to the design, developmatigrgper
or patenting of modular computers, such as those including a portable central unibraglke,st
an input device including an interface for wireless communication with a rematerkgand a
display and/or soungepraduction means, or relating to the acquisitiomoéllectualproperty
assets relating to modular computers, such as those including a portableucéntrith storage,
an input device including an interface for wireless communication with a rematerkgand a
display and/or sound reproduction means. The Party seeking to disclose Proteeted sheil
providesuchother information regarding thersons professional activitieseasonably
requested by the Producing Party for it to evaluate whether good causdaegigect to the
disclosure of Protected Material to the outside expert or consultant. Duringnithengy of this
action, including all apeals, the Party seeking to disclose Protected Material shall immediate
provide written notice of any change with respect to the Pe&rsavolvement in the design,
development, operation or patenting of modular computers, such as those includingla porte
central unit with storage, an input device including an interface for wiredassianication with
aremote network, and a display and/or sound reproduction means, or the acquisition of
intellectual property assets relating to modular computers, such as tHadengna portable
central unit with storage, an input device including an interface for wired@ssianication with
a remote network, and a display and/or sound reproduction means.

(b)  Within ten (10) calendar days of receipt of the disclosutheoPerson,

the Producing Party or Parties may object in writing to the Person for goad daubke absence

17 STIPIULATE D PROTECTIVE ORDER
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of an objection at the end of the ten (10) day period, the Person shall be deemed approved
this Protective Order. There shall be no disalesfiProtected Material to the Person prior to
expiration of this ten (10) day period. If the Producing Party objects to disclogheRerson
within such ten (10) day period, the Parties shall meet and confer via telephone som per
within seven (7) calendar days following the objection and attempt in good faith teerédsel
dispute on an informal basis. If the dispute is not resolved, the Party objecting to lthsucdésc
will have seven (7) calendar days from the date of the meet and coséakteelief from the
Court. If relief is not sought from the Court within that time, the objection shakémed
withdrawn. If relief is sought, designated materials shall not be disclodesl Retson in
guestion until the Court resolves the objection.

(© For purposes of this sectiorgdod causeshall include an objectively
reasonable concern that the Person will, advertently or inadvertently, usdasali3iscovery
Materials in a way or ways that are inconsistent with the provisions contaitiesl @rder.

(d) Prior to receiving any Protected Material under this Order, the Person
must execute a copy tfe“Agreement to Be Bound by Protective Order” (Exhibit A hereto) a
serveit on all Parties.

(e)  Aninitial failure to object to a Person under this Paragraph 12 shall no
preclude the nonobjecting Party from later objecting to continued access Betban for good
cause. If an objection is made, the Parties shall meet and confer via telepmopersom

within seven (7) days following the objection and attempt in good faith to resolve the dispu

informally. If the dispute is not resolved, the Party objecting to the disclosure will have seve

(7) days from the date of the meet and confer to seek relief fro@otim¢. The designated
Person may continue to have access to information that was provided to such Persorprior
date of theobjection. If a laterobjectionis made, no further Protected Material shall be
disclosed to the Persamtil the Court resolveshe matter or th@roducingPartywithdrawsits
objection. Notwithstanding the foregoing, if the Producing Party fails to move fotectve
order within seven (7) business days aftemtieet and confer, further Protected Material may

thereafter be provided to the Person.

18 STIPIULATE D PROTECTIVE ORDER
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13. CHALLENGING DESIGNATIONS OF PROTECTED MATERIAL

(&) A Party shall not be obligated to challenge the propriety of any
designation of Discovery Material under this Order at the time the desigmatnade, and a
failure to do so shall not preclude a subsequent clualdrereto.

(b)  Any challengeo adesignatiorof Discovery Material under this Order
shall be written, shall be served on outside counsel for the Producing Party, sicallgobyr
identify the documents or information that the Receiving Party contends shouldeloendijf
designated, and shall state the grounds for the objection. Thereafter, furthetrquratiesuch
material shall be resolved in accordance with the following procedures:

0] TheobjectingParty shall have the burden of conferring either in
person, in writing, or by telephone with the Producing Party claiming protectiove(eas any
other interested party) in a good faith effort to resolve the dispute. The Prpeasty shall
have the burden of justifying the disputed designation;

(i) Failing agreementthe parties shall follow the CotstStanding
Order in Civil Cases regarding Discovery and Discovery Motions for a rilatghe Discovery
Materialin question is nogntitledto the status and protection of the Produéhagty s
designation.The Partiesentry into this Order shall not preclude or prejudice either Party frorn
arguing for or against any designation, establish any presumption thatalpadesignation is
valid, or alter the burden of proof that would otherwise apply in a dispute over discovery or
disclosure of informatiorand

(i)  Notwithstanding any challenge to a designation, the Discovery
Material in question shall continue to be treated as designated under this Ordaraunfithe
following occurs: (a) the Party who designated the Discovery Materialdstipn withdraws
such designation in writing; or (b) the Court rules that the Discovery Mateqgaestion is not
entitled to the designation.

14. SUBPOENAS OR COURT ORDERS

(@) If at any time Protected Material is subpoenaediycourt, arbitral,

administrative, or legislative body, the Party to whom the subpoena or other reglirestesi

19 STIPIULATE D PROTECTIVE ORDER
CASE NO. CV 1301838 Sl

=]



© 00O N o o A W N R

I e e e O O Y R
| ~N o MmN DN = O

28

LATHAM&WATKINSwe

ATTORNEYS AT LAW
SAN FRANCISCO

shall immediately give prompt written notice thereof to every Party who bdsiged such
Discovery Material and to its counsel and shall provide each such Party with an opptotunit
move for a protective order regarding the production of Protected Materialsategliby the
subpoena.

15. FILING PROTECTED MATERIAL

(@ Absent written permission from the Producing Partg court Order
secured a#ir appropriate notice to all interested persons, a Receiving Party tfdg no
disclose in the public record any Protected Material.

(b) Any Party must comply with Local Rule 79-5 to file under seal with the
Court any brief, document or materials that are designated as ProtecteidIMatker this
Order. However, nothing in this section shall in any way limit or detract from this Grder
requirementss to Source Code.

16. INADVERTENT DISCLOSURE OF PRIVILEGED MATERIAL

(@) The inadvertent production by a Party of Discovery Material subject to
attorney-client privilege, work-product protection, or any other applicablégue or
protection, despite the Producing P&tgeasonable efforts to prescreen such Discovery Mate
prior to production, will not waive the applicable privilege and/or protection if a request for
return of such inadvertently produced Discovery Material is made promphtladét Producing
Party learns oits inadvertent production.

(b) Upon a request from any Producing Party who has inadvertently produ
Discovery Material that it believes is privileged and/or protected, each RerPiarty shall
immediately return suchrétected Material or Discovery Material and all copies to the
Producing Party, except tor any pages containing privileged maryntpe Receiving Party
which shall instead be destroyed and certified as such by the ReceivingpRh& Producing
Party.

(c) Nothing herein shall prevent the Receiving Party from preparing a reca
for its own use containing the date, author, addresses, and topic of the inadvemelitegr

Discovery Material and such other information as is reasonably necessanmtity ithe

20 STIPIULATE D PROTECTIVE ORDER
CASE NO. CV 1301838 Sl

the

rial

ced



© 00O N o o A W N R

I e e e O O Y R
| ~N o MmN DN = O

28

LATHAM&WATKINSwe

ATTORNEYS AT LAW
SAN FRANCISCO

Discovery Material and describe its nature to the Court in any motion to compel tppodiic
the Discoveryaterial.

17. INADVERTENT FAILURE TO DESIGNATE PROPERLY

(@ The inadvertent failure by a Producing Party to designate Discovery
Material as Protected Matal with one of the designations provided for under this Order shal
not waive any such designation provided that the Producing Party notifies alliRg&tarties
that such Discovery Material is protected under one of the categories ofdeRisvi@thin
fourteen (14) days of the Producing Party learning of the inadvertent failuragoatesThe
Producing Party shall reproduce the Protected Material with the correclexatrlity
designation within seven (7) days upon its notification to the Receiving Parties. dpmnge
the Protected Material with the correct confidentiality designation, the Regé&arties shall
return or securely destroy, at the Producing Psudption, all Discovery Material that was not
designated properly.

(b) A Receiving Rurty shall not be in breach of this Order for any use of sug
Discovery Material before the Receiving Party receives such notice that suchddysktaterial
is protected under one of the categories of this Order, unless an objectively reapersbi
would have realized that the Discovery Material should have been appropriatghatiediwith
a confidentiality designation under this Ord@mce a Receiving Party has received notification
of the correct confidentiality designation for the Protectedeki@twith the correct
confidentialitydesignation, the Receiving Party shall treat such Discovery Material ¢stije
the exception ilParagraph 17(c) below) at the appropriately designated level pursuant to the
terms of this Order.

(© Notwithstanding the above, a subsequent designation of
“CONFIDENTIAL,” “CONFIDENTIAL —ATTORNEYS EYES ONLY’ or
“CONFIDENTIAL —ATTORNEYS EYES ONLY —SOURCE CODE shall apply on a going
forward basis andhall notdisqualifyanyone who reviewetCONFIDENTIAL,”
“CONFIDENTIAL —ATTORNEYS EYES ONLY” or “CONFIDENTIAL —ATTORNEYS
EYES ONLY —-SOURCE COIE” materials while the materials were not marked

21 STIPIULATE D PROTECTIVE ORDER
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“CONFIDENTIAL —ATTORNEYS EYES ONLY’ or “CONFIDENTIAL —ATTORNEYS
EYES ONLY -SOURCE CODEfrom engaging in the activities set forth in Paragraph 6(b).
18. INADVERTENT DISCLOSURE NOT AUTHORIZED BY ORDER

(@ In the event of a disclosure of any Discovery Material pursuant to this
Order to any person or persons not authorized to receive such disclosure underdtiis€rot
Order, the Party responsible for having made such disclosure, and each Pektyowiedge
thereof, shall immediately notify counsel for the Producing Party whose Digddaterial has

been disclosed and provide to such counsel all known relevant information concerningréne nat

© 00O N o o A W N R

and circumstances of the disclosufigne responsible disclosing Party shall also promptly take

[
(ep)

all reasonable measures to retrieve the improperly disclosed Discovery Matdrial ensure

[EN
RN

that no further or greater unauthorized disclosure and/or use thereof is made.

[
N)

(b) Unauthorized or inadvertent disclosure does not change the status of

[
[9%)

Discovery Material or waive the right to hold the disclosed document or information as

=
N

Protected.

[
n

19. EINAL DISPOSITION

[
(@)}

€)) Not later than ninety (90) days after the Final Disposition of this case,

[
~l

each Party shall return all Discovery Material ¢fraducing Party to the respective outside

[
o0

counsel of the Producing Party or destroy such Material, at the option of the Prdelating
1S | For purposes of this Orderthal Dispositiofi occurs after an order, mandate, or dismissal

2C | finally terminatingthe dove-captioned action with prejudice, including all appeals.

21 (b) All Parties that have received any such Discovery Material shall certify|in
22 || writing that all such materialsave beemeturnedo the respective outside counsel of the

22 || Producing Party or destroyed. Notwithstanding the provisions for return of Digddeaéerial,
24 | outside counsel may retain one set of pleadings, correspondence and attorneywdtashtons
25 | work product (but not document productions) for archival purposes, but must return any

2€ || pleadings, correspondence, and consultant work product that contain Source Code.

27 20. DISCOVERY FROM EXPERTS OR CONSULTANTS
28 (@)  Absent good cause, draftsreportsof testifying expertsand reports and
LATHAM&WATKINSue 22 STIPIULATE D PROTECTIVE ORDER
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other written materials, including drafts, of consulting experts, shall not be digbteze

(b) Reports and materials exempt from discovery under the foregoing
Paragraph shall be treated as attorney work product for the purposes of thigldasstective
Order.

(© Testifying experts shall not be subjectdiscoverywith respetto any
draft of his or hereport(s)in this case. Draft reportsptes,or outlinesfor draft reports
developed andraftedby thetestifyingexpertand/orhis or her staff are also exenfpim
discovery.

(d) Discoveryof materialsprovided to testifing experts shall be limited to
those materials, facts, consulting expert opinions, and other matters aaliedlyupon by the
testifying expert in forming his or her final report, trial, or deposition testimonyyioginion in
this case.No discovery cabe taken from angiontestifying expert except to the extent that
such non-testifying expert has provided information, opinions, or other materialksstdying
expert relied upon by that testifying expert in forming his or her final repptti@l,and/or
deposition testimony or any opinion in this case.

(e) No conversations or communications between cowarsehny testifing
or consulting expert will be subject to discovery unless the conversations or contronsiage
relied upon by such experts in formulating opinions that are presented in reportisoor tria
depositiontestinonyin this case.

)] Materials, communications, and other information exempt from discove
under the foregoing Paragraphs 24@)-shall be treated as attoraeprk product forthe
purposes ofhis litigation and Order.

(9) Nothing in Protective Order, include Paragraphs 2@n)shall alter or

change in any way the requirements in Paragtdptegarding Source Code, and Paragraph 11

shall control in the event of any conflict.

21. MISCELLANEQOUS

€)) Right to Further Relief Nothing in this Order abridges the right of any

person to seek its modification by the Court in the futiy stipulating to this Order, the

23 STIPIULATE D PROTECTIVE ORDER
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Parties do not waive the right to argue that certain materiategayre addional or different
confidentiality protections than those set forth herein.

(b) Termination of Matter and Retention of Jurisdictidhe Parties agree that

the terms of this Protective Order shall survive and remain in effect after tidétermination
of the abovezaptioned matter. The Court shall retain jurisdiction after Final Determination
this matter to hear and resolve any disputes arising out of this Protective Orde

(© SuccessorsThis Order shall be binding upon the Parties hereto, their
attorreys, and their successors, executors, personal representatives, adms)ikeagiegal
representatives, assigns, subsidiaries, divisions, employees, ageimsdredasultants and
experts, and any persons or organizations over which they have direct control.

(d) Right to Assert Other Objection8y stipulating to the entry of this

Protective Order, no Party waives any right it otherwise would have to objecthusaig or
producing any information or itenSimilarly, no Party waives any right to elsf on any ground
to use in evidence of any of the material covered by this Protective OrderOiiar shall not
constitute a waiver of the right of any Party to claim in this action or othervasarily
Discovery Material, or any portion thereof, is privileged or otherwise non-disadaee or is not
admissible in evidence in this action or any other proceeding.

(e) Burdens of Proof. Notwithstanding anything to the contrary above,

nothing in this Protective Order shall be construed to change the burdens of prodf or lega
standards applicable in disputes regarding whether particular DiscovessidVis confidential,
which level of confidentiality is appropriate, whether disclosure should bectedirand if so,

what restrictions should apply.

() Modification by Court. This Order is subject to further court order base
upon public policy or other considerations, and the Court may modify this Seaigvonte in
the interests of justiceThe United States District Court for the Northern District of California
responsible for the interpretation and enforcement of Qhiler. All disputes concerning
Protected Material, however designated, produced under the protection of this Qtder sha

resolved by the United States District Court for the Northestridt of California.

24 STIPIULATE D PROTECTIVE ORDER
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(9) Discovery Rules Remain Unchanged. Nothing herein shall alter or change

in any way the discovery provisions of the Federal Rules of Civil Procedure, takeRudes for
the United States District Court for the Northern District of {8atia, or the Couit own
orders. ldentification of any individual pursuant to this Protective Order doesaket that
individual available for deposition or any other form of discovery outside of thectiestsi and
procedures of the Federal RulegGavil Procedure, the Local Rules for the United States District

Court for the Northern District of California, or the Cdarbwn orders.
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1 ATTESTATION CLAUSE
2 I, Richard G. Frenkel, hereby attest in accordance with General Order No.
3 || 45.X(B) thatLarisa Migachyoy counsel foiPlaintiff SmartData, S.A has provided his
4 || concurrence with the electronic filing of the foregoing document entitled STAFED
5 | PROTECTIVE ORDER.
6
7 | IT IS SO STIPULATED, THROUGH COUNSEL OF RECORD.
8
9 | DATED: July 19, 2013 /sl Richard G Frenkel

10 Attorneys forDefendant

11 /s/ Larisa Migachyov

17 DATED: July 19, 2013 Attorneys forPlaintiff

13

14

15 | PURSUANT TO STIPULATION, IT IS SO ORD D.

1€ | pATED: 7/23/13 ;EM&*_ W

17 Susarnlllston

18 United States District Judge

1¢

2C

21

22

23

24

25

2€

27

28
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EXHIBIT A

l, , acknowledge and declare that | have

received a copy of the Protective Ordgdider’) in SmartData, 2. v. Roku, Inc, United

States District Court, Northern District of Californan Francisc®ivision, Civil Action No.
CV 1301838 Sl.Having readand understood the terms of the Order, | agree to be bound by the
terms of the Order @hconsent to the jurisdiction of said Court for the purpose of any proceeding
to enforce the terms of the Order.

Name of individual:

© 00O N o o A W N R

Present occupation/job demation:

[
(ep)

Name of Company or Firm:

[EN
RN

Address:

[
N)

Dated:

I
N D

[Signature]

e e e
oo N oo
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