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7 IN THE UNITED STATES DISTRICT COURT
8 FOR THE NORTHERN DISRICT OF CALIFORNIA
9 SAN FRANCISCO DIVISION
10
:é; . 11
5 E 12| IN RE OPTICAL DISK DRIVE ANTITRUST
= 5 Lead C No. 3:10-md-02143-RS
5% 13| LITIGATION cadi-ase No. =.2m
9) g 14 MDL No. 2143
= . Case No. 3:13-cv-1877-RS
& S This document relates to:
S £ 16 ORDER GRANTING IN PART AND
Qs DENYING IN PART MOTION TO
= 17| STATE OF FLORIDA, OFFICE OF THE DISMISS STATE OF FLORIDA’'S
- ATTORNEY GENERAL, DEPARTMENT COMPLAINT
18| OF LEGAL AFFAIRS,
19 Plaintiff,
20| Vv
21
29 HITACHI-LG DATA STORAGE, INC., et
al.
23 Defendants.
24
25 . INTRODUCTION
26 The State of Florida filed a complaint to jemthis Multi-District Litigation, which alleges a
27 conspiracy among defendants to fix the price®Optical Disc Drives” (“ODDs”). Although
28] Florida stipulated to having its case “fully cohdated” for all purposes ith the existing Indirect
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Purchaser action, the parties apparently contemplaté-kbrida will maintain a separate complai
The present motion tests the pleading sufficienageofain claims in that complaint. For the
reasons set forth below, the motion will be grdntepart, with leave to amend, and otherwise

denied.

II. BACKGROUND
The general background relating to ODDs #redalleged price fixing conspiracy among

defendants has been described in prior ordettisrMDL proceeding and will not be recounted

here. For purposes of the present motion, there@material differences between the basic fa¢tual

allegations made by Florida as to the purpocuspiracy and those set out by the Direct and
Indirect purchasers.

Florida’s complaint advances four countsou@t | seeks injactive relief under the Florida
Antitrust Act (“FAA”), the Florida Deceptive @ahUnfair Trade Practices Act (“FDUTPA”), and
federal antitrust law. Defendants do not challenge Count I.

Count Il seeks damages under the Sherman Plorida pursues these “direct purchaser”
claims under the ostensible authority of writtesignments from entities such as Dell and HP, f
whom Florida governmental agencies purchased computers.

Count Il is brought under the FAA. Floridantends it encompasses both the assigned
“direct purchaser” claims and “saw#gn enforcement claims” — i.e. the state’s right to enforce |
own statutes.

Count IV advances claims under the FDUTPAorida asserts the clainb®th as an indireq
purchaser of ODDs and as a s@ign seeking to enforce theaBt's consumer protection law.

Defendants’ motion preserttgree basic arguments; (1) the FAA and FDUTPA claims a
mostly time-barred, (2) absent a sufficient coriogcto the state, application of the FAA to
defendants’ alleged conduct vi@atDue Process, and (3) Florida has pleaded insufficient fact
regarding the alleged assignments to give it standing to pursue claims as a “direct purchase

either the Sherman Act (Count Il) or the FAA (Count 111).
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[ll. LEGAL STANDARD

Under Federal Rule of Civil Procedure 12(b)@yistrict court must dismiss a complaint
that fails to state a claim upon which relief nieygranted. To survive a Rule 12(b)(6) motion tg
dismiss, the plaintiff must allegdenough facts to state a claim to edlthat is plausible on its face
Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). This “facial plausibility” standard requirg
the plaintiff to allege facts thadd up to “more than a sheer pbdgy that a defendant has acted
unlawfully.” Ashcroft v. Igbal, 129 S.Ct. 1937, 1949 (2009). While courts do not require
“heightened fact pleading of specsi” a plaintiff must allege fagtsufficient to “raise a right to
relief above the speculative levelivombly, 550 U.S. at 544, 555.

In deciding whether the plaifithas stated a claim upon which relief may be granted, th
Court must assume that plaintiff's allegations are true and must draw all reasonable inferend
plaintiff's favor. See Usher v. City of Los Angeles, 828 F.2d 556, 561 (9th Cir.1987). However, th
Court is not required to accept as true “altelyes that are merely conclusory, unwarranted
deductions of fact, or unreasonable inferendeste Gilead Scis. Sec. Litig., 536 F.3d 1049, 1055
(9th Cir. 2008).

IV. DISCUSSION

A. Statute of Limitations

There is no dispute thaff@ur year statute of limitaitns governs both the FAA and
FDUTPA claims. The complaint alleges wrongéohduct occurred from “déast January 1, 2004
through at least June 30, 2009.” Seizing onJthee 30, 2009 date, and the filing date of the
operative complaint of June 28, 2013, defendants dtlgielaims arisingrom all but two days
(i.e., June 29th and 30th of 2009) are time-batred.

As in the case of the class complaints, it widag inappropriate atighjuncture to begin

parsing the claims for relief as to athmight or might not be time-barreke Order Denying

1 On reply, defendants acknowledge that Floridaiginal complaint wasiled some two months
earlier, and that therefore as to the subsét®turrent defendants who were named in that
complaint, the cutoff date would be earlier.
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Motions to Dismiss (Master Dkt. # 531 at 12 (“Issyia naked statement th@aintiffs[’] claims are

barred prior to various specific daterould serve little pymose at this stage tiie proceedings, in

the absence of more clariég to what, if any, effect that walihave on the scope of the recoverable

damages or other matters.)

Additionally, concluding thaa portion of the claims ateme-barred as a matter of law
would require a finding that Floradmay not rely on alleged fraudulent concealment as a basis
tolling the limitations period Defendants argue that evenulgh fraudulent concealment doctrine
exists in the Florida common law, it is simplgavailable to toll the limitations period on these
statutory claims. Defendantsrfimer contend that while equitabéstoppel might theoretically be
available, it is a conceptually separate doetrthe elements of which do not exist here.

However sound defendants’ analysis as ¢odistinctions betweesquitable estoppel and

tolling based on fraudulent concealment might ba tehnical matter, @does not account for the

fact that courts have sometimes characterizaatiulent concealment as a “species” of equitable

estoppel, and treated the actsohcealment as satisfying takements of estoppel. Most
germanely, innre TFT-LCD (Flat Panel) Antitrust Litigation, 2011 WL 4387812 (N.D.Cal.,
2011), the court expressly analyzed the interpktyveen the two concepts and became, “convin
that the Florida Supreme Court would recagrthe doctrine of fraudulent concealmeid.’at *4.
The TFT-LCD courtherefore denied a summary judgmentiom premised on the same argume
defendants are making here.

Nothing in this order is intended to beanclusive determination as to whether or not
fraudulent concealment is available to toll lingtations period for FAA and FDUTPA claims.
The existence of authority suchBsT-LCD, however, presents an additional reason that it wou

be premature to conclude that sopagtion of the claims are time-barred.

B. Due Process
The Due Process Clause of the United St@tasstitution prohibits application of a state
law unless that state has a “significant contasigmificant aggregation afontacts” with “the

parties and the occurrence or tratiga giving rise to the litigationAllstate Ins. Co. v. Hague,
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449 U.S. 302, 308 (1981). The Ninth Circuit recentbyrified that the “redvant transaction or
occurrence in a price-fixing case involves both thiespiracy to illegally f prices and the sale
of price-fixed goods.AT& T Mobility LLC v. AU Optronics Corp. (Inre TFT-LCD (Flat Panel)
Antitrust Litig.), 707 F.3d 1106, 1113-14 (9th Cir. 2013) (remanding for further individual due
process inquiry regarding whethdaintiffs had alleged sufficieronspiratorial conduct within
California with respect to each defendam&)l& T Mobility held that, where purchases of price fij
goods did not take place within a state, séa#rust law could beonstitutionally applied

to a defendant without violating due process only “when more tkdamenimis amount of that
defendant’s alleged conspiratoréaattivity leading to the sale girice-fixed goods to plaintiffs
took place in [that state]ld. at 1113. Additionally, “the requirements of the Due Process Cla
must be satisfied individually wittespect to each defendant in a cabd.at 1113 n.15.

Here, Florida has effectively conceded thatd¢bmplaint lacks allegations that any of the
purportedly assigned ODD purchases (hich Florida’s claims are based) were made in Florid
that any defendant had offices, ODD sales employeasyotype of relevant psence in Florida, o
that any alleged misconduct took place in Florida. Instead, relyifidips Petroleum Co. v.
Shutts, 472 U.S. 797 (1985), Florida opgasdismissal by arguing that defendants have failed t
meet their burden to show any conflict betwé&érida law and thatf some other state.

Florida mistakes choice-of-law issues foe thue process question presented here. “The
Process Clause . . . requires a court to invalidfet@pplication of a state’s law . . . where the st
has ‘no significant contact or sidicant aggregation of contactseating state interests, with the
parties and the occumce or transaction.AT& T Mobility, 707 F.3d at 1111 (citingague, 449
U.S. 302). “Objections based on the interests ofrattades are more properly raised under a ch
of law analysis.”|d; see also Sate of Florida v. AU Optronics Corp. (Inre TFT-LCD (Flat Panel)
Antitrust Litig.) 2011 WL 1100133 (N.D. Cal. 2011) (refeg substantiallydentical argument

from Florida)?

2 While other aspects of this decisiare likely undermined by the holding AT& T Mobility, the
rejection of any necessity to apply a choice of law analysis @hdés is not.
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Finally, Florida’sinvocationof its “sovereign enforcemé&npowers do not lessen its

obligation to establish connections sufficient to $atiie process. WhethEtorida is enforcing it$

laws as a damage claimant or a soiggrethe constitutional issues are the sdnfecordingly,
Count 11l must be dismissed for failure to gkesufficient facts showing that “more thadea

minimis amount” of each defendant’s “ajed conspiratorial activity &ling to the sale of price-

fixed goods to plaintiffs took place in [Florida]XT& T Mobility, 707 F.3d at 1113. While there i$

little indication that Florida will bable to amend to allege that direct sales occurred to its assi
in Florida, or other alleged consgiorial activity related to those sales took place in the state, |
to amend will be granted. Florida should exertiseright to amend only if has a good faith bas

to do so.

C. Assignments

Defendants contend Florida has allegedfinsant facts regarding the assignments on
which it relies to establish standing for bothStgerman Act claim (Count Il) and its FAA claim
(Count llI)* Defendants clearly hope to show thateast until a certain poiir time, the languag
of the assignments cannot be read to encompass the claims Florida is seeking to pursue. F
pleading purposes, Florida has madequately detailed and plaulsi allegations that assignment
exist. The legal sufficiency of those assignmevitispresent questions not readily adjudicatable

a motion to dismiss in any evehiDefendants may use discovengetizit any further details they

% Florida suggests that because defendantsimwaised a due prasechallenge to Count |
(seeking injunctive relief under stadnd federal statutes) or touht 1V (the FDUTPA claim), its
attack on Count Il must fail. Even assuming portion of Counts | and 1V that would involve
applying Florida law to the purpdly-assigned “direct purchasesay be barred, defendants’
election not to parse thoseunts does not preclude therorfr challenging Count IIl, whicbhnly
arises from “direct purchases” and state law.

* This argument is moot as to the FAA claim ssland until Florida amends to allege a sufficiel
connection to the state.

> In different factual circumstances, the courSanctuary Surgical Centre, Inc. v. United
Healthcare, Inc., 2011 WL 6935289, at *4 (S.D. Fla. Dec. 30, 20Ehuired the plaintiff to allege
the specific terms of assignments it contendedted standing. While imposing such a requirer
may be appropriate in some instan@asictuary Surgical does not compel a conclusion that the
allegations are insufficient here.
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may need as to Florida’s contentions and tleeipe assignments on which it rests its claims, and
then bring a summary judgment motion on theditag issue, if they in good faith believe the

assignments are legally insufficiént.

V. CONCLUSION
The motion to dismiss is granted as to Cduntvith leave to amend, for failure to allege

sufficient facts to permit application of Florida law. The motion is otherwise denied.

IT 1S SO ORDERED.

Dated: 4/8/14

RICHARD SEEBORG
UNITED STATES DISTRICT JUDGE

® The scheduling of any such motion, howeverstie appropriately addressed in the case
management process.




