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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

JASON E COBB,
Plaintiff,

Case No. 13-cv-01955-JSW
V. ORDER GRANTING MOTIONSTO
DISMISS

JPMORGAN CHASE BANKN.A,, et al.,
(DOCKET NOS. 21, 32, 37, 39, 45, 47, 49,
Defendants. 50, 52, 83, 104, 113, 158, 169, 183)

INTRODUCTION

This matter comes before the Court upon carsition of Motions to Dismiss filed by the
following Defendants: Cameron Bowman (“MBowman”) (Docket No. 21); JPMorgan Chase
Bank, N.A. (“*JPMorgan”) (Dockea¥o. 32); Jeffrey Kline, Ph.O(Dr. Kline”) (Docket No. 37);
the County of San Mateo (“San Mateo Couhigiid Stephen Wagstaffe (“Mr. Wagstaffe”)
(collectively the “San Mateo County Defendant@ocket No. 39); the City of Menlo Park
(“Menlo Park”), Robert JonsenNir. Jonsen”) and Peter OhtakiMt. Ohtaki”) (collectively, the
“Menlo Park Defendants”) (Docket No. 45)fiJitigawa (“Mr. Kitigawa”), Tara Lappin (“Ms.
Lappin”) and Alicia Perdue (“Ms. Perdue”) (tadtively the “Cisco DEendants”) (Docket No.
47); Morgan Lewis Bockius, LLP (“Morgan Les/) and Dennis Sinclitico (“Mr. Sinclitico”)
(collectively, the “Morgan Lewis DefendantgDocket No. 49); Anthony Smith (“Mr. Smith”)
(Docket No. 50); Deborah Appel (“Ms. AppelDocket No. 52); Amanda Freel (“Ms. Freel”)
(Docket No. 83); the Superior Court for the Cguot San Mateo (“San Mateo Superior Court”),

Commissioner Susan GreenberGg¢mmissioner Greenberg”), and Eddie Estrada (“Mr. Estrada
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(collectively the “Superior Court DefendantgD)ocket No. 104); Stanfordospital and Clinics
(“Stanford”) (Docket No. 113); Ernest Brede (“MBrede”), Luis Contreras (“Mr. Contreras”),
Paul Demosthenes (“Mr. Demosthenes”)|llam Douglas (“Mr. Douglas”), Kerry Woodhams
(“Mr. Woodhams”), Paul Yamaguchi (“Mr. Yamadut), Dan Nilges (“Mr. Nilges”), Glen M.
Watson (“Mr. Watson”), and Donald Mayn@Mr. Maynor”) (Dockda No. 158); Alfred
Alatamirano (“Mr. Altamirano”), Ellen Altamiran@‘Mrs. Altamirano”), and Jennifer Altamirano
(“Ms. Altamirano”) (Docket No. 169), anddR Nerio (“Mr. Nerio”) and BJ Fadem (“Mr.
Fadem”) (Docket No. 183).

The Court has considered the parties’fisriancluding the supplemental briefing ordered
by the Court, relevant legal authority, and the recottlis case. For the reasons set forth in the
remainder of this Order, the Court HEREBY &RTS the motions to dismiss the federal claims,
DENIES Mr. Cobb leave to amend those claiarg] dismisses the state law claims without
prejudice.

BACKGROUND
This case is a continuation of several latgsthat Plaintiff, Jasn Cobb (“Mr. Cobb”) has
filed in recent years in which he claims assaciation-in-fact RICO enterprise ... has sought to
defraud and intentionally harm” him{Docket No. 5, Compl. 7 1-8.Mr. Cobb, and his father,
Jonathan D. Cobb, Sr. (“Mr. Cobb, Sr.”) arenh@er members of The English Menlo Park

Congregation of Jehovah’s Witnesses (the “Condi@gg, and were officers and directors of The

English Congregation of Jehovah's Witnes$éenlo Park, California, Inc., a non-profit
corporation (the “Corporation”)(Compl. 1 40, 169.) Mr.dbb alleges Ernest Brede (“Mr.

Brede”), Luis Contreras (“Mr. Contreras”), aathers, improperly removed him from his position

! On August 28, 2013, Plaintiff voluntarily disssed his claims against Richard Ashe, Leo

Fair, George Harper, Paul Koehler, Larrweedure, Michael MarchBill MacKeon, Steve
Misterfeld, Alan Shuster, Donald Showerks Lleonardo Trevino, and Priscilla YoungSee
Docket No. 151.)

2 Mr. Cobb originally filed his Complairdn April 29, 2013. (Docket No. 1.) On May 6,
2013, before any of the Defendants moved to disrhes$led a “Notice of Errata,” and attached
an amended complaint to that document. (Doble 5.) The Court has construed that docume
as the operative complaint.
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an officer and director of the Corporationcadrding to Mr. Cobb, this action was part of a
scheme to assume the control of the propertyaasdts of the Congregation, which is held by thg
Corporation, and as part afmoney laundering schemeseg, e.gid. 1 182-193.) Mr. Cobb
also alleges that Messrs. Brede and Contngsad his identity to open a bank account at
JPMorgan, improperly added their names tigtexg bank accounts at Wells Fargo Bank (“Wells

Fargo”), and removed Mr. Cobb as signatory on the accountsf7(186-187.) Mr. Cobb alleges

that bank records from JPMorgan will providedence of the alleged money laundering schema.

(See, e.g., id] 220)

Mr. Cobb brought these concerns to the ditb@of the Menlo Park Police Department
(“MPPD”). Mr. Cobb alleges thatipon learning of this repotir. Brede filed a police report
with the MPPD, in which he falsely accused.@obb of stealing the Corporation’s fund#d. (1
194-196.) The MPPD requested additional infation from Mr. Cobb, but it did not act on his
complaints. Id. 11 198-202, Ex. 7.) Mr. Cobb also requested the San Mateo County District
Attorney’s Office investigate the actions takenNbdgssrs. Brede and Contrerdut it declined to
do so. [d. 1 203, Ex. 8.) Mr. Cobb alleges that.mith, on behalf of the alleged RICO
Enterprise, bribed members of the MPPD idesrget the MPPD to hahe investigation and
unduly influenced the San Mateo County Distrittofney’s office and caused it to decline to
pursue an investigationld( 11 204-208, 21C)

On May 23, 2011, Mr. Cobb filed a lawsuit against a number of his co-workers at Cisc
Systems, Inc, which was assignedagistrate Judge Ryu (“Judge RyuQobb v. ConsunjiN.D.
Cal. Case No. 11-CV-2496 (hereinafter ti@ohsunjilitigation”). The Cisco Defendants were no

parties to that lawsuit. The Morgan Levwdefendants representiénd defendants in th@onsuniji

3 Mr. Cobb also includes allegations redjag a lawsuit filed by Mr. Cobb., Sr. against

Messrs. Brede and Contreras, in which Mr. Cobb¢l&allenged his removal as an officer of the
Corporation. That case was assigned to {WMagistrate Judge James (“Judge Jamé&x3hb v.
Brede N.D. Cal. Case No. 10-CV-3907 (hereinaftBréde ). Mr. Smith represented Messrs.
Brede, and Contreras Brede | (Id. 11 212-221.) Mr. Cobb alleges that Mr. Smith and the
Morgan Lewis Defendants conspired with memlazdrislagistrate Judge dees’ staff to prepare
fraudulent orders of dismissal. Mr. Cobb adleges that Mr. Sindlito improperly obtained
information from Mr. Cobb’s computer at Cisco Systenid. 1 214-217see also id{{ 219-
221))
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litigation. (Compl. 11 222-225.) Mr. Cobb allegkat Mr. Sinclito and Mr. Smith caused the
Consunijilitigation to be dismissed by fraudulent meaim order to prevent JPMorgan and Wells
Fargo from producing documents pursuant tqpsena. Mr. Cobb also allges that, after he
returned to work at Cisco, the Morgan Lewisfendants instructed the Cisco Defendants to
“create an environment that wdusupport the effort to pacify [MCobb] to the end of inducing
him to withdraw his appeal” in théonsunjilitigation. Mr. Cobb furthealleges that the Cisco
Defendants began to increase his workload aear deadlines connect with pending civil
litigation. (d.; see also id{]{ 286-299, 304-306, Ex. 20.)

On September 2, 2011, Mr. Cobb filed a lawsuihe Superior Court of the State of
California for the County of San MateGpbb v. BredeCiv. 508137 (Brede II'), to challenge the
validity of appointing Mr. Bredand Mr. Contreras as direct@sd officers the Congregation.
(Id. 1191 209, 226-227, Ex. 8.) Mr. Cobb alleges MatSmith, Mr. Sinclicito, Ms. Altamirano,
and Mr. L. Lee worked in concert to pressuira ko withdraw a motion for a new trial in that
case. Id. 11 209, 231.)

During discovery irBrede lland theConsuniilitigation, Mr. Cobb issued subpoenas to
JPMorgan, in an effort to obtain the bank resdttht Mr. Cobb allegesill contain evidence of
the money laundering scheme. Mr. Cobb allegasiRMorgan, in conjunction with other RICO
Defendants, has prevented him fromaiing access to those recordil. {1 281-285.)

Mr. Cobb also recounts details relating teaice proceedings, San Mateo Superior Cour
Case No. 116981 (“the family law proceedings), in which Defendants Ron Nerio (“Mr. Nerio”
and BJ Fadem (“Mr. Fadem”) represented ®lobb. Commissioner Greenberg presided over th
family law proceedings. According to Mr. Colithe family law proceedings were part of the
alleged RICO Enterprise’s efforts to harnrmhi Mr. Cobb further alleges that Commissioner
Greenberg’s decision to award Ms. Altamirdalh physical custody could only have been thr
product of bribery or undue influencdd.(11 232-240, 242-254, Ex. 10.)

On March 19, 2012, Mr. Cobb and Mr. Cobb, f8ed a lawsuit aginst many of the
defendants in this cas€obb v. JPMorgan Chasé&2-CV-1372-JSW (theJPMorgan

litigation”). Mr. Cobb dismissed his claims irathcase without prejudice, although he alleges th
4
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Mr. Altamirano and Ms. Altamirano were “directbg the Enterprise” to exert coercive pressure
in his family life so that he would withdraw td®@Morganlitigation* (Id. 11 299-301.)

Mr. Cobb also alleges the RICO Enterprise directed Ms. Altamirano to insitute a false
domestic violence complaint, in retal@ifor actions that he had taken in #®Morgan
litigation, which resulted in criminal charges mgifiled against him (“the criminal case”). Mr.
Bowman represented Mr. Cobb in the criminal casel Ms. Freel was the defense investigator.
According to Mr. Cobb, the RICO Enterprise udhced Mr. Bowman and Ms. Freel to undermine
his defense. I4. 1 255-267, 346-347.)

Mr. Cobb also alleges that Ms. Altamirano,.Mtaynor, Mr. Sinclicito and two doctors at
Stanford, “devised and executed a scheme tdyfatgedical records antb produce slanted input
by physicians to intentionally mespresent and defame” himld({ 268;see generally idf 269-
273-280.) According to Mr. Cobb, these defendantgaged in this conduct in an effort to
prevent him from proceeding with td®Morganlitigation, to undermine his position in the
Consunijilitigation and the family law proceedingsicato support Ms. Altamirano’s allegations in
the criminal case.Id. 11 272, 276-280, 307.)

In sum, Mr. Cobb’s theory dhe case is that the alleged® Enterprise has engaged in
an assault on him, which was designed to force him to dismiss or withdraw from the various civil
cases identified above and to discredit him sohikatould not continue his efforts to expose the
alleged RICO Enterprises’ activities.

Based on these and other allegations, which will be addressed as necessary, Mr. Cohb
asserts the following claims for relief: (1) vibtns of his rights under éhFree Exercise Clause
of the First Amendment and tikgjual Protection Clauses of the Fourteenth Amendment to the
United States Constitution, pursuant to 42 U.S.C. Section 1983 (the “Section 1983 athifff) (

366-404); (2) violations of thed®keteering Influenced Corruprganizations Act (the “Civil

4 The Court dismissed Mr. Cobb, Sr.’s RI€aims on the basis that he failed to
allege RICO injury and failed to atfle facts supporting a predicate aCobb v. JPMorgan Chase
Bank, N.A.2012 WL 5335309, at *4-*9 (N.D. Cal. Oct. 26, 2012).
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RICO claim”), 18 U.S.C. Section 1692(a).(11 419-484); (3) conspiraty violate RICO (the
“RICO Conspiracy claim”)18 U.S.C. Section 1962(dd( 11 485-491); (4) Slanded( 1Y 492-
495): (5) Fraudi. 11 496-503); and (6) Civil Conspiradd.(11 504-5085.

ANALYSIS
A. Applicable Legal Standards.

A motion to dismiss is proper under Rule 12(b)#@ere the pleadings fail to state a clain
upon which relief can be granted. The complaibisstrued in the lighthost favorable to the
non-moving party and all matatiallegations in the compid are taken to be trueSanders v.
Kennedy794 F.2d 478, 481 (9th Cir. 1986). Mr. Coblpisceeding pro se, and the Court must
construe pro se filings liberallyZichko v. Idahp247 F.3d 1015, 1020 (9th Cir. 2001). Even
under the liberal pleadingastdard of Federal Rule of Civil Procedure 8(a)(2), “a plaintiff's
obligation to provide the ‘groundsf his ‘entitle[ment] to reliefrequires more than labels and
conclusions, and a formulaic recitation of the elements of a cause of action will nd&edb.”
Atlantic Corp. v. Twomb|\550 U.S. 544, 555 (2007) (citifiRapasan v. Allain478 U.S. 265, 286
(1986)).

Pursuant tad'wombly a plaintiff must not merely allegwnduct that is conceivable but
must instead allege “enough facts to state actairelief that is plausible on its faceld. at 570.
“A claim has facial plausibility when the plaifitpleads factual content that allows the court to
draw the reasonable inference that the defeinddiable for the misconduct alleged&shcroft v.
Igbal, 556 U.S.662, 678 (2009) (citingvombly 550 U.S. at 556). “The alisibility standard is

not akin to a probability requirement, but it asksrfore than a sheer possibility that a defendar

> Mr. Cobb also asserts a “claim” foréfian Collusion and Sgian Fraud,” citingSerbian

Eastern Orthodox Diocese for the Unitedt8s of America and Canada v. Milivojevié26 U.S.
696 (1976). Id. 11 405-418). In his opposition to the nootito dismiss filed by Mr. Brede, Mr.
Contreras, Mr. Demosthenes, Mr. Douglas, MrLee, Mr. L. Lee, Mr. Woodhams, Mr.
Yamaguchi, Mr. Nilges, Mr. Watson, and Mr. Maynbtr. Cobb acknowledges that this is not a
true claim for relief. Rather, he states thaabkserted this “claim” to “preemptively mitigate[] and
counter[] Defendants’ anticipated reliance” ®arbian Eastern Orthodpand the principles cited
therein, to defeat his claims against them. Adicmly, the Court has netddressed it in this
Order. The Court expresses no opinion on whe#tre€Cobb has assertedr can assert - any
state law claim against these Defendantwlogther the principles expressederbian Eastern
Orthodoxwould preclude such a claim. The paraes free to renew these arguments if Mr. Coh
refiles his claims in state court.

6

b



United States District Court
Northern District of Califorra

© 00 N o o -~ w N P

N N N N N DN DN NN R R R R R R R R Rp R
0o N o N WN P O O 0o N o oD N PR oo

has acted unlawfully.... Wherncamplaint pleads facts thateamerely consistent with a
defendant’s liability, it stops shoof the line between possibilitynd plausibility of entitlement to
relief.” 1d. (quotingTwombly 550 U.S. at 557) (internal gaion marks omitted). If the
allegations are insufficient to state a claingpart should grant leave to amend, unless amendm
would be futile. See, e.g., Reddy v. Litton Indus., /@42 F.2d 291, 296 (9th Cir. 199@0oo0k,
Perkiss & Liehe, Inc. v. N. Cal. Collection Serv., Ji®d.1 F.2d 242, 246-47 (9th Cir. 1990).
B. Requestsfor Judicial Notice.

JPMorgan, Dr. Kline, the Menlo Park Detiants, the Cisco Defendants, and Mr. Smith
filed requests for judicial nate in support of their motiorfs(Docket Nos. 33, 38, 41, 46, 48, 51.
When the legal sufficiency of a complaint is tedbdgch motion to dismiss, review is limited to the]

contents of the pleading€ervantes v. City of San Diege F.3d 1273, 1274 (9th Cir. 1993).

However, a court “may consider unattached enak on which the complaint necessarily relies if:

(1) the complaint refers to tldocument; (2) the documeistcentral to the plaintiff's claim; and
(3) no party questions the aattticity of the document.’United States. v. Corinthian Colleges
655 F.3d 984, 999 (9th Cir. 2011) (internal quatasi and citations omitted). Furthermore,
pursuant to Federal Rule of Evidence 201, courtg tadee judicial notice of “matters of public
record,” but not of facts that may Bsubject to reagnable dispute.”Id. (citing Lee v. City of
Los Angeles250 F.3d 668, 689 (9th Cir. 2001)).

These Defendants ask the Court to takkgal notice of court documents, including
docket reports, complaints, subpoenas, and ordersBrede | theConsunjilitigation, the family
law proceedings, and tli&Morganlitigation. Mr. Cobb has naibjected to the requests for
judicial notice. The Court GRANTS¢lhrequests for judicial notice.

C. The Court Dismisses Claim Against the Superior Court Defendants.

The only claim asserted against the SupeZiourt Defendants is the Section 1983 Claim.

(SeeCompl. 1 34-36, 103-104 (identifying Suipe Court Defendants as “non-RICO

Defendants”)see alsdocket No. 116, Opp. Br. at 9:1 (&te law claims for damages are not

6 The Morgan Lewis Defendants cite to theci Defendants’ Request for Judicial Notice i

their motion to dismiss.
7
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directed to the Superior Cobefendants.”).) The SuperiornGrt Defendants move to dismiss or
the basis that this claim is barred by Eleveltiendment Immunity as well as the doctrines of

judicial and quasi-judicial immunity. Becaube Court finds these arguments dispositive, the

Court does not reach the Superior Court Defendants’s alternative arguments in favor of dismissa

The Eleventh Amendment provides that “theidial power of the Uited States shall not
be construed to extend to any suit in law quigy, commenced or prosecuted against one of the
United States by Citizens of another State, or ibg&hs or Subjects of arfyoreign State.” U.S.
Const. amend. XI. “The ultimate guarantedioé Eleventh Amendment is that nonconsenting
States may not be sued by private individuals in federal colBe&ntjes v. Placer County Air
Pollution Control Dist, 397 F.3d 775, 777 (9th Cir. 2005) (quotBgard of Trustees of
University of Alabama v. Garretb31 U.S. 356, 363 (2001)). TBection 1983 claim against the
Superior Court, which is state agency, is barred by the Eleventh Amendnfeeé Greater Los
Angeles Council on Deafness v. ZpBid2 F.2d 1103, 1110 & n.10 (9th Cir. 1987). The Section
1983 claim for damages against Commissioner Gregnlreher official capacity, also is barred
by the Eleventh Amendmengee, e.g., Will v. Michigan Dep’t of State Pqli481 U.S. 58, 71
(1989);Los Angeles County Bar Ass’'n v.,BJ9 F.2d 697, 704 (9th Cir. 1992).

Commissioner Greenberg also argues that sjuelisally immune from suit. “[J]udicial

immunity is an immunity from suit, not$tifrom ultimate assessment of damagedifreless v.

Wacq 502 U.S. 9, 11 (19913ee also Stump v. SparkmdB5 U.S. 349, 356-57 (1978). An act i$

considered “judicial” when it ia function normally performed by a judge and the parties dealt
with the judge in his oner judicial capacitySee Stumpt35 U.S. at 362. Allegations of
conspiracy do not defeat such immunifyshelman v. Pop&93 F.2d 1072, 1078 (9th Cir. 1986)
(en banc). “Judicial immmunity applies ‘howewaroneous the act mémave been, and however
injurious in its consequences it ynhave proved to the plaintiff.”1d. at 1075 (quoting
Cleavinger v. Saxned74 U.S. 193, 199-200 (1985)). A judgeks immunity only when he or
she acts “in the clear absence bjuisdiction ... or performs aact that is not ‘judicial’ in
nature.” Ashelman793 F.2d at 1075 (internal quotations and citation omitted).

To determine if an individual acted in an official judicial capg@tcourt must analyze
8

U




United States District Court
Northern District of Califorra

© 00 N o o -~ w N P

N N N N N DN DN NN R R R R R R R R Rp R
0o N o N WN P O O 0o N o oD N PR oo

whether: “(1) the precise actasnormal judicial function; (2) thevents occurred in the judge’s
chambers; (3) the controversy centered aroundeatbas pending befotbe judge; and (4) the
events at issue arose directhydammediately out of a confrontati with the judge in his or her
official capacity.” Id. at 1075-76 (citation omitted). Having cary reviewed the allegations in

Mr. Cobb’s Complaint, the Court concludes thath of the four factors set forth above

demonstrate that the allegations against Commiss®reenberg arise from judicial acts, such a$

issuing orders and conducting court proceedings in the family law proceedings. Moreover, t(
extent Mr. Cobb alleges that Commissioner @Gbeeg acted in excess alf jurisdiction, his
allegations are conclusory and speculative tamsand are insufficient to state a claim.

Mr. Estrada also argues that he is entitteduasi-judicial immunity. The Ninth Circuit
has held that certain officers of the court, ugithg court counselors, have absolute immunity
when performing quasi-judicialihctions in damages actionSee, e.g., Meyers v. Contra Costa
County Dep't of Social Service®812 F.2d 1154, 1158-59 (9th Cir. 1987). Quasi-judicial functio
include those activitiesoordinated with a judge and court proceedingsore v. Brewsteraé
F.3d 1240, 1244-45 (9th Cir. 19968)perseded by statute on other groymdsllis v. United
States Bankruptcy Courtrfthe District of Nevada828 F.2d 1385, 1390 (9th Cir. 1996).
Allegations of conspiracy do not defeat sutimunity and immunity will apply “however
erroneous the act may have been, and howeveraangiin its consequences it may have proved
the plaintiff.” Ashelman793 F.2d at 1075 (quotir@eavinger 474 U.S. at 199-200¢f.

Demoran v. Witt781 F.2d 155, 158 (9th Cir. 1985).

The Court has reviewed the allegations i @omplaint, which show that the claims
against Mr. Estrada arise from his preparatnd submission ofracommendation regarding
custody and visitation.See, e.gCompl. § 103, 238-240, 243, 245, Exs. 10.) Those actions ar|
out of contact between Mr. Cobh&Mr. Estrada during the courskthe family law proceedings
and out of Mr. Estrada’s responsityilto the court in that caseSee, e.g., Meyer812 F.2d at
1158-59 (finding that court counselors werétéd to quasi-judi@l immunity where
“controversy involved a pending case to which thay been assigned, and the events at issue

arose directly and immediately out of a confraintabetween the defendarasd parties in that
9
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case”). Further, the allegationsconspiracy, which are conslory and speculative in nature, do
not alter the Court’s analysis.

For each of these reasons, @murt GRANTS the Superior Court Defendants’ motion to
dismiss.

D. The Court Dismissesthe Federal Claims Against the San Mateo County Defendants.

1 San M ateo County.

San Mateo County aruges that the allegatamyenst it are no more than bare legal
conclusions, unsupported by factsaldo argues that, to the extér. Cobb does allege facts,
they are insufficient to state a claim. Uponwaee of Mr. Cobb’s Complaint, the Court agrees.
The only San Mateo County employee about whom Mr. Cobb complains is Mr. Wagstaffe. A
municipality cannot be found liable under $a&ct1983 on a respondeat superior the@ge
Monell v. N.Y. Dept. of Soc. Se 36 U.S. 658, 694 (1978). Mumail liability can be imposed
only for injuries inflicted pursuant to afficial governmental policy or custonid. at 690-94. A
county can be found liable when the execution of a county policy, whether made by its lawm
or those whose acts can be saidgjoresent official policy or aiom of the county, inflicts the
injury. Id. at 694. While a single decision may satisfynells municipal policy requirement,
that decision must have beerade by one of the municipali$yauthorized decisionmakeis. by
an official who “possesses finauthority to establish mungal policy with respect to the
challenged action.’"Pembaur v. City of Cincinnat75 U.S. 469, 479-81 (1986).

To hold a local government liable for an oféits conduct, a plainffi must first establish
that the official (1) had fingbolicymaking authority concerningdhaction alleged to have caused
the particular constitutional oragtitory violation atssue and (2) was the policymaker for the loc
governing body for purposes of the particular &dtMillian v. Monroe County Alabam&20
U.S. 781, 785 (1997). The Supreme Court instructenits to look to state law to determine
whether an official is the policymaker for tloeal government or the state for purposes of a
particular act.ld. at 786. Applying that &, the Ninth Circuit has kethat in California, a
district attorney acts as a stafficial, and not a coustofficial, when he decides to proceed with

a criminal prosecutionWeiner v. San Diego Count®10 F.3d 1025, 1028 (9th Cir. 2000).
10
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Therefore, Mr. Cobb’s Section 1983 claim agaBah Mateo County fails because the State, an
not the County, was the actdéee idat 1031.

Mr. Cobb did not expressly aétify San Mateo County @asRICO Defendant, but he
argues in opposition that this was an oversidtite putative oversight @s not assist Mr. Cobb,
because a government entity is “incapable of fagrthe] malicious intent necessary’ to suppor
a RICO action.”Pedrina v. Chun97 F.3d 1296, 1300 (9th Cir. 1996) (quotlrancaster
Community Hosp. v. Antelope Valley Hog#0 F.2d 397, 404 (9th Cir. 1991)).

2. Mr. Wagstaffe.

Mr. Wagstaffe moves to dismiss the @t 1983 claim on the basis of absolute
prosecutorial immunity from suit. Absolute ‘guasi-judicial” immunityprotects a prosecutor
from civil, monetary liability fo injuries that arise out of thErosecutor’s execution of duties that
are “intimately associated with the jadil phase of the criminal procesdrhbler v. Pachtman
424 U.S. 409, 430 (1976). The immunity is quasligial because it pretts prosecutors when
they make discretionary judgments, similatitose made by a judge, on the basis of evidence
presented to themd. at 423 n. 20.

Prosecutors who seek absolute immunitgridbe burden of proof, and they enjoy a
presumption of qualified rather than absolute immunByckley v. FitzsimmonS§09 U.S. 259,
268-69 (1993)Imbler, 424 U.S. at 430. Absolute immtynonly applies to a prosecutor’s
“special functions,’i.e. those functions closely associatedhithe prosecutor’s duties as an
advocate for the Stated. The inquiry into which functionare prosecutorial, and thus immune,
focuses on the nature of the function performeceratian the identity of the actor who performe
it. Buckley 509 U.S. at 269. Nor should any weightgbeen to prosecutaal intent in the
immunity inquiry. Ashelman793 F.2d at 1078. Thsedue is not the harthat the conduct may
have caused, but the nature of thedwect for which immunity is claimedBuckley 509 U.S. at
271. So long as the prosecutoadding in his role as an advoedor the State, his actions are
protected, even if his actions are malicious or dishorigdiler, 424 U.S. at 428.

It is well-established that a prosecutor is dligby immune for initiating a prosecution and

presenting the State’s cadel. at 431. In addition, a prosecuis absolutely immune when
11
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deciding whether or ndb prosecute a cas®oe v. City and County of San Francist09 F.3d
578, 583 (9th Cir. 1997). A prosecutor’'s immunizedies will involve actions preliminary to the
initiation of a prosecution and acapart from the courtroomimbler, 424 U.S. at 431 n. 33. The
allegations against Mr. Wagstaffe are all based er#tision to not initiate a prosecution againg
Messrs. Brede and Contreragamclusion that is reinforcday statements in Mr. Cobb’s
opposition to the San Mateo County Defendants’ moti@ee(e.g.Compl. Y 37-38, 210, Ex. 8;
Docket No. 70 at 7:25-8:6, 10:8-10.)

Accordingly, for each of these reasotie Court GRANTS the San Mateo County
Defendants’ motion to dismiss the Section 1988,Civil RICO, and the RICO Conspiracy
claims.

E. The Court Dismisses the Section 1983 Claim.

Mr. Cobb also asserts his Section 1983nglagainst Ms. Altamirano, Ms. Appel, Mr.
Bowman, Ms. Freel, Mr. Jonsen, and Mr. Otalki.order to state elaim under Section 1983, a
plaintiff must allege two essenti@lements: (1) that a right secured by the Constitution or laws
the United States was violated and (2) that the alleged violation was committed by a person
under the color of state lawVest v. Atkins487 U.S. 42, 48 (19883ge also Ketchum v. Alameda|
County 811 F.2d 1243, 1245 (9th Cir. 1987).

1 Ms. Appel, Mr. Bowman, and Ms. Freel.

Ms. Appel, Mr. Bowman, and Ms. Freel arghat Mr. Cobb has not alleged facts that
show they were acting under the color ofestatv. Mr. Cobb concedes that each of these
Defendants were not state actonsl @id not act under calof state law at any time. He argues,
however, that he can cure this defect by amenlisgomplaint. (See Docket No. 58 at 4:17-20,
Docket No. 78 at 5:13-16, afxbcket No. 105 at 5:9-11.)

Accordingly, the Court GRANTS, IN PART,¢hmotions to dismiss filed by Mr. Appel,
Mr. Bowman, and Ms. Freel. Based on Mr. Cabtdncession and based on his statement that,
“at no time,” were these Defendants state actitre Court dismisses the Section 1983 claim
against these Defendants, and iide Mr. Cobb leave to amend.

1
12

—

Df

ACtir




United States District Court
Northern District of Califorra

© 00 N o o -~ w N P

N N N N N DN DN NN R R R R R R R R Rp R
0o N o N WN P O O 0o N o oD N PR oo

2. Mr. Jonsen and Mr. Ohtaki.

Mr. Jonsen and Mr. Ohtaki argue that thare no factual allegatiorie support a Section
1983 claim against them. Mr. Cobb concedes tie Section 1983 Claim should be dismissed
against these two Defendants, andstages that he would not seekamend this claim as to these
two Defendants. (Docket N@1 at 5:13-16.) Accordingly, the Court GRANTS, IN PART, the
motion to dismiss filed by Mr. Johnson and I@htaki, and it dismisses the Section 1983 Claim
against these defendants, and itide Mr. Cobb leave to amend.

3. Jennifer Altamirano.

Ms. Altamirano also argues that Mr. Cobb hasalleiged fact showing that she is a state
actor. Generally, private parties da act under color of state lawPrice v. Hawaij 939 F.2d
702, 707-08 (9th Cir. 1991). Therefore, a plaintifist allege facts that tend to show that the
private party’s conduct has caused prdation of federal rights thahay be fairly attributable to
the State.ld. at 708 (holding that “conclusionary allegaisoof action under ¢or of state law,
unsupported by facts, will be rejectedm@sufficient to state a claim”) (quotinipnes v.
Community Redevelopment Agerk33 F.2d 646, 649 (9th Cir. 198dnternal quotations and
brackets omitted).

A two-part test exists to determine whetpawate-party action cause deprivation that
occurs under color of state lawugar v. Edmonson Oil Co457 U.S. 922, 937 (1982). First, the
deprivation must be caused by the exercise wiesoght or privilege @ated by the State; by a
rule of conduct imposed by the State; oragyerson for whom the State is responsilide.
Second, the party charged with thedeation must be a state actdd. A person may become a
state actor by performing a public function oimgeregulated to the point that the conduct in
qguestion is practically compelled by the Sta@ncent v. Trend Western Technical Cog28
F.2d 563, 569 (9th Cir. 1987). The Supreme Cosd hhs noted that, if engaged jointly with
state officials with respect eochallenged action, pate persons are acting under color of law fo
Section 1983 purposefennis v. Sparks149 U.S. 24, 2&ee also Kimes v. Starét F.3d 1121,
1129 (9th Cir. 1996)Price, 939 F.2d at 708.

For example, irkKimes the plaintiff allegedhat a group of attorney defendants conspired
13
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with a state court judge by enterimjo a private extra-judicial agement to transfer a case from
one judge to the judge that allegedlas part of the conspiracy. Thednsfer allegedly resulted in
a ruling that was fraudulent, wibut jurisdiction, and wikh allegedly deprived the plaintiff of a
property interest in an estat€imes 84 F.3d at 1124-1125. The Ninth Circuit reversed the trial
court’s decision to dismiss the priegbarties. However, the factskiimesare distinguishable.
There, the plaintiff attached to the complarietter between the attorney defendants, which
circulated a ruling that purpodly was to have been draftbg the transferee judge and which
was substantially similar to theling ultimately issued by the judgéd. at 1125.

In contrast, the allegations against Ms. Alteano show only that she initiated the family
law proceedings and the complaint which gase to the criminal case against Mr. Cob8es,
e.g.,Compl. 11 366, 368.) The invocation of “stkggal procedures does nminstitute ‘joint
participation’ or ‘conspiracy’ with state offals sufficient to satisfgection 1983’s state action
requirement.” Schucker v. Rockwop846 F.2d 1202, 1205 (9th Cir. 198BY)jce, 939 F.2d at 708
(noting that “a person may become a state act@obgpiring with a site official” but that
“merely resorting to the courts ... does not makgarty a co-conspirator arjoint actor with the
judge’™) (quotingDennis 449 U.S. at 28). Further, Mr. Cdblallegations of conspiracy are
conclusory and speculative. T@eurt concludes Mr. Cobb has natsid facts to show that Ms.
Altamirano acted under color of state law.

Accordingly, the Court GRANTS, IN PARMSs. Altamirano’s motion to dismiss. The
Court shall address Mr. Coblright to amend this claim in Section G of this Order.

F. The Court Dismissesthe Civil RICO and the RICO Conspiracy Claims.

Mr. Cobb also asserts Civil RICO and RI@0nspiracy Claims against the “RICO
Defendants,” and he alleges that the prediaate supporting these claims include bank fraud,
bribery, extortion, obstruction gdistice, mail fraud, money laundering, and wire fraud. (Compl.
19 419-484.) Under 18 U.S.C. Section 1962(¢3, ‘itinlawful for any person employed by or
associated with any enterprise engaged in,@athivities which affect, interstate or foreign
commerce, to conduct or participate, directlynalirectly, in the conduadf such enterprise’s

affairs through a pattern of ragtieering activity or collection afnlawful debt.” It also is
14
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“unlawful for any person to conspite violate any of the provisiortd the subsections (a), (b), or
(c) of this section.”18 U.S.C. § 1962(d).

In order to state a Civil RICOlaim, Mr. Cobb must allegacts showing:‘(1) conduct
(2) of an enterprise (3) through a pattern (4) of racketgactivity (known as ‘predicate acts’) (5
causing injury to plaintiff' sbusiness or property.”Living Designs, Inc. v. E.l. Dupont de
Nemours and Cp431 F.3d 353, 361 (9th Cir. 2005) (quoti@gmmett v. Brown75 F.3d 506,
510 (9th Cir.1996), in turn citing 18 U.S.C. 88 19§4(1962(c)). In ordeto state a claim for
RICO conspiracy, Mr. Cobb muallege that a person conspitedviolate section 1962(c), and
that he suffered RICO injury by reason of overt acts, which constitute predicate acts under th
RICO statute, in furtherance of the conspiraBge, e.g, Redd912 F.2d at 295.

The RICO Defendants who haweoved to dismiss argumter alia, that Mr. Cobb fails to
allege sufficient facts to allegepattern of racketeering activiiye., he fails to allege facts
supporting the alleged predicate aetsd fails to allege “RICO injury.” Dr. Kline also argues
that he is entitled to quasi-judicial immunityhe Menlo Park Defendanalso argue that Menlo
Park is incapable of forming the requisite iiteo violate RICO ad that Mr. Cobb does not
include facts against Mdonsen or Mr. Ohtaki.

1 Dr. Kline.

Dr. Kline argues that he is protected by thetdoe of quasi-judicial immunity. On June
20, 2012, Commissioner Greenbeppainted Dr. Kline to do a “full custody evaluation and
psychological testing,” in the family law preedings. (Docket No. 38, Request for Judicial
Notice (“Kline RIN”), Ex. A.) As set forth abovéhe Ninth Circuit has held that certain officers

of the court have absolute inumity when performing quasi-judiciélinctions in damages actions.

! The RICO Defendants who have appeandtiis action are: Mr. Altamirano, Mrs.

Altamirano, Ms. Altamirano, Ms. Appel, MBowman, Mr. Brede, Mr. Contreras, Mr.
Demosthenes, Mr. Douglas, Mr. Fadem, Ms. Erigkel Jonsen, Mr. Kitagawa, Dr. Kline, Ms.
Lappin, Lawrence Lee, Allen Le®|r. Nerio, Mr. Nilges, Mr. OhtakiMs. Perdue, Mr. Sinclicito,
Mr. Smith, Mr. Wagstaffe, Mr. Watson, Mr. Woodhams, Mr. Yamaguchi, JPMorgan, Morgan
Lewis, and Stanford.

The RICO Defendants who have not yet appaare: Mr. Ferris, Mr. Pierce, and Mr.
Raditich, and the Santa Clara Coubigtrict Attorney’s Office.

15
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Meyers 812 F.2d at 1158-59. Quasi-judicial functiomsude those activities coordinated with a
judge and court proceedingMoore 96 F.3d at 1244-45. Allegations@dnspiracy do not defeat
such immunity and immunity withpply “however erroneous tteet may have been, and howeve
injurious in its consequences it ynaave proved to the plaintiff.”’Ashelman793 F.2d at 1075
(quotingCleavinger 474 U.S. at 199-200¢f. Demoran781 F.2d at 158.

Mr. Cobb concedes that the doctrine of gygadicial immunity bars the RICO claim
against Dr. Kline. (Docket No. 60, Opp. Brgat-3.) Based on the Court’s review of the
Complaint, the allegations against Dr. Klinesarfrom his preparain and submission of the
custody and psychological evaluatj describe the contacttheen Mr. Cobb and Dr. Kline
during those proceedings, and out arise out oKllne’s responsibilityto the court in those
proceedings. (Compl. 1 59-62, 4423; Kline RJIN, Ex. A.).

Accordingly, the Court GRANTS, IN FRT, Dr. Kline’s motion to dismissSee Meyers
812 F.2d at 1158-59. Mr. Cobb argues that heaca@end his complaint to assert constitutional
claims against Dr. Kline. Th@ourt shall address whether M¥obb should be granted leave to
amend in Section G of this Order.

2. The Menlo Park Defendants.

Menlo Park moves to dismiss the RICO claiomsthe basis that it is not capable of
forming the requisite intent wommit the predicatacts alleged in the Complaint. A government
entity is “incapable of forming the [malicious] intent necessary’ to support a RICO action.”
Pedring 97 F.3d at 1300 (quotingancaster Community Hos®40 F.2d at 404). Upon review of
the Complaint, Mr. Cobb includes no factual gd&ons against Mr. Jonsen or Mr. Ohtaki.

Accordingly, for these reasons, the CourtABR'S, IN PART, the motion to dismiss filed
by the Menlo Park Defendants. The Court aglsies whether Mr. Cobb should be granted leave
amend this claim in Section G of this Order.

3. RICO Injury.

An essential element of a RICO claim is myjtio a plaintiff’'s bugess or property. In
order to determine whether Mr. Cobhs alleged facts that are saiéint to show RICO injury, the

Court looks to whether he has shown “harma gpecific business orgperty interest - a
16
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categorical inquiry typically determined by reference to state |&naz v. Gates420 F.3d 897,
900 (9th Cir. 2005)see also Newcal Industries, Inc. v. Ikon Office Solsti6h3 F.3d 1038, 1055
(9th Cir. 2008) (“injury is compensable under RI@@he injury constitutes ‘harm to a specific
business or property interest’ and if the allefadiness or property intesteis cognizable under
state law”). Mr. Cobb must show “some tangitaf@ncial loss” connected with the harm to his
business or property intereddiaz, 420 F.3d at 90Gsee also Canyon County v. Sygenta Seeds
Inc., 519 F.3d 969, 975 (9th Cir. 2008). Finalhe Supreme Court has made clear that a
“plaintiff is required to show that a RICO predicate offense ‘not only was a but for cause of hi
injury, but was the proximate cause as welHémi Group, LLC v. City of New York, New Y,ork
559 U.S. 1, 10 (2010) (quotirdgplmes v. Securities Investor Protection Cpgf)3 U.S. 258, 268
(1992)).

In his RICO Conspiracy claim, Mr. Cobb alleges that he has “incurred ... pecuniary
damages pursuant to acts of honest serviced fva the part of” Mr. Bowman, Mr. Fadem, Ms.
Freel, and Mr. Nerio. (Compl.4R0.) In his supplemental brief this issue, Mr. Cobb argues
that he has alleged RICO Injury becausg@h@ is now unemployed and will have difficulty
obtaining employment as a result of the RID&fendants’ conduct (Docket No. 155, Cobb Supp.
Br. at 8:2-10); and (2) the RD Defendants’ conduct interst with the various lawsuits
referenced in the Complairitl( at 8:19-11:165. In addition, Mr. Cobb alleges that he has been
“injured in [his] property, incluthg pecuniary damages consistingeral fees and costs forced
upon [him] due to Jennifer Altamirano’s actsfigiud and malicious prosecution which have
prompted” the family law proceedings and the anmhcase, which includes the payment of an
attorneys’ fee award to Ms. Altamirafio(SeeCompl. § 490.) The Court examines each of these
arguments in turn.

I

8 Because Mr. Cobb was not a party toBnedel, he cannot rely on thatse to establish
RICO injury.

o Mr. Cobb expressly disclaims reliance oneotly that he incurredttorneys’ fees in
connection with th€onsunjiandJPMorganlitigation. (SeeCobb Supp. Br. at 4:1-3.)

17
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a. Honest Services.

The “the deprivation of ‘honest services’adonot constitute concrete financial loss
[sufficient to establish injury to state a RICO claim]Jhited States v. Kincaid-Chauncé&p6
F.3d 923, 941 n.14 (9th Cir. 200@juotingOve v. Gwinn264 F.3d 817, 825 (9th Cir. 2001)
(brackets as iKincaid-Chauncey Accordingly, Mr. Cobb cannot establish RICO injury based
on this theory.

b. L oss of Employment.

With respect to his employment status, Klobb attempts to analogize himself to the
plaintiff in theDiaz case. There, the plaintiff assertecial RICO claim, based on allegations
that he was a victim of the Los Angeles PelDepartment’s (“LAPD”) “Rampart” scandal.
According to the plaintiff, members of the BB fabricated evidence to show he committed
assault with a deadly weapon, tampered with wg#es, and conspired tddaly convict him. The
plaintiff argued that he suffered RICO injury chese he lost employment opportunities while hg
was incarcerated on the charges and whilatteenpted to defend against the chard@isz, 420
F.3d at 898. The district court dismissed andctded that the plaintiff lacked standing to
establish a RICO violation, because he failed legal injury to business or property. The Ninth
Circuit reversed.

TheDiaz court reasoned that “[t]he harms [fhlaintiff] alleges amount to intentional
interference with contract andi@nference with prospective basss relations, both of which are
established torts und€alifornia law.” Id. at 900. Because the plaintiff “could not fulfill his
employment contract or pursualuable employment opportunities because he was in jail,” the
court found that the plaintiff “alleged both the pragenterest and theriancial loss,” necessary
to show injury to busess or propertyld. However, unlike the plaintiff iDiaz who alleged
concrete financial loss, Mr. Cobb merely argtied he now is unemployed and because of the
criminal casemightnot be able to obtain goitoyment. These allegatisrare not contained in the
Complaint. However, even if they were, these allegations would be insufficient to constitute
RICO injury because the link bed@n the conduct and the alleged injury “is ‘too remote,’ ‘purel

contingent,” and “indirect.”Hemi Group 559 U.S. at 10 (quotingolmes 503 U.S. at 271).
18




United States District Court
Northern District of Califorra

© 00 N o o -~ w N P

N N N N N DN DN NN R R R R R R R R Rp R
0o N o N WN P O O 0o N o oD N PR oo

C. Interferencein Lawsuits.

Mr. Cobb also argues that he demonstrat€Rihjury based the alleged loss of various
causes of action. For example, he allegasttie RICO Defendants’ conduct causedGbasuniji
litigation to be fraudulently disrased and forced him to dismiss lappeal in that case, forced
him to abandon his motion for a new triaBrede 1| and forced him to dismiss his claims in the
JPMorganchase litigation. In support ofightheory, Mr. Cobb relies heavily dnalley-Duff &
Associates, Inc. v. Crown Ins. C@92 F.2d 341 (3rd Cir. 1986).

In that case, the court noted that a caafsgction “is a form of ‘property’[.]’Id. at 354;
see also Logan v. Zimmerman Brush,d@&5 U.S. 422, 428 (1982) (“[A] cause of action is a
species of property protected by the Feenth Amendment Due Process Claus@ayker v.
Walker, 5 Cal. App. 4th 1173, 1182-83 (1992) (citinger alia, Cal. Civ. Code 88 663, 953)
(cause of action to recover money damagesf@m of property under California law). The
plaintiff alleged, as RICO préchte acts, that the defendsuabstructed justice during the
discovery phase of a related case by intimidatnegtrial judge, plaintiff's counsel and witnesses,
by destroying evidence, and by suborning perjudy.at 355. In concluding that the plaintiff
alleged RICO injury, th&alley-Duffcourt reasoned that, when tteuse of actiofarises out of
the termination of a business, we think it is ndaurto characterize conduct tending to impair it
as a ‘business injury.”ld. at 354. The court then found thdaintiff's “allegations of great
expenses, delays and inconvenience ... in itept®n of the [lawsuit] were a sufficient pleading
of injury to business or propgrto” establish RICO injuryld. at 355 (internal quotation marks
omitted).

Mr. Cobb’s theory of RICO injury is natithout support withirthe Ninth Circuit. See
Miller v. Glen & Helen Aircraft 777 F.2d 496, 498-99 (9th Cir. 1985). Miller, the plaintiff
brought a Civil RICO claim and alleged, as predicatts, that the defendants had influenced an
bribed witnesses and obstructedigesin a prior case. The plaifithad received a settlement in
the prior litigation and, as a result of the defen@dactinspiracy to inteere with the plaintiff's
witnesses, “a portion of the insurance proceadslable ... went to pay [a co-defendant’s]

investigative fees thereby depleting the fisaitlement amount” paid to the plaintitd. at 499.
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On those facts, the court concluded thatdlaentiff sufficiently alleged RICO injuryld.

Unlike theMalley-Duffcase, none of the cases referenodis Complaint involve an an
alleged injury to Mr. Cobb’s businesk addition, unlike the plaintiffs in thililler andMalley-
Duff cases, Mr. Cobb did not seek daoym of monetary recovery iBrede Il The only cases
referenced in the Complaint that might possspport RICO injury on this theory are the
Consunijilitigation and thelJPMorganlitigation. With respect tthe latter case, Mr. Cobb has
essentially renewed all of the claims he previousBeded in that case in this case. Thus, he h3
not shown how the RICO Defendants’ conduct resutteadloss or injuryo the underlying causes
of action. Moreover, unlike thidiller case, where the defendantshdact resulted in a concrete
financial injury, Mr. Cobb did not recover anyoney, either following a trial or by way of
settlement in th€onsunjior JPMorganlitigation. See, e.g., Chaset v. Fleer/Skybox, i3d0
F.3d 1083, 1086-87 (9th Cir. 2002) (“To demonstmapgry for RICO purposes, plaintiffs must
show proof of concrete financial loss, and matre injury to a valuable intangible property
interest.”).

The Court concludes that these allegat@msinsufficient to establish RICO injury.

d. Feesand Costsin Family Law and Criminal Proceedings.

Mr. Cobb also argues and alleges that leerired legal fees and other expenses in
connection with the family law and the criminal proceedings. Although the Ninth Circuit has
yet recognized incurring legal feas as a form of RICO Injurgee, e.g., Thomas v. Ba898
Fed. Appx. 87, 88 (9th Cir. 2009), somhistrict courts within th&linth Circuit have concluded
that incurring legal fees ngaqualify as RICO Injury.See, e.g., Dunmore v. Dunmp2€13 WL
5569979, at *6-*7 (E.D. Cal. Oct. 9, 201Burger v. Kuimelis325 F. Supp. 2d 1026, 1035-36
(N.D. Cal. 2004) (citingHandeen v. Lemairet12 F.3d 1339, 1354 (8th Cir. 1997) étdchastic
Decisions, Inc. v. DiDomeni¢®95 F.2d 1158, 1166-67 (2d Cir. 1993)).

In general, in cases where courts have aated that incurring legal fees is sufficient to
allege RICO injury, they have done so whems fiees incurred were proximately caused by condl
that would qualify as a RICO predicate aBee, e.g., Dunmor2013 WL 5569979, at *7 (finding

link between plaintiff's injuryand alleged conduct too remateconfer RICO standingBurger,
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325 F. Supp. 2d at 1035 (finding thaaiptiff had not adequatelylaged RICO injury but finding
that amendment would not be futile).

For reasons discussed below, the Court consltiti even if incurring legal fees could be
sufficient to state RICO injuryMr. Cobb has not alleged facts showthat a predicate act caused
him to incur those fees.

4. Predicate Acts.

a. Bank Fraud, 18 U.S.C. Section 1344.

Mr. Cobb supports the Civil RICO claimtiv allegations that the RICO Defendants
engaged in bank fraud, set forth in two cour{tSompl. 1 423-428.) In order to allege bank
fraud, Mr. Cobb must allege ththie RICO Defendants “execute[d}, attempt[ed] to execute, a
scheme or artifice — (1) to defraud a financialitngon; or (2) to obtain any of the moneys, funds
credits, assets, securities, or other property owned by, or tiredeustody or control of, a
financial institution, by means of false or fraudulpretenses, representations, or promises....”
U.S.C. § 1344 (emphasis added)lt i$ the financial istitution itself ... that ishe victim of the
fraud the statute proscribes.United States v. Molinard 1 F.3d 853, 857 (9th Cir. 1993)
(quotingUnited States v. Sak864 F.2d 1514, 1518 (5th Cir. 1992)).

Mr. Cobb does not allege that JPMorgan ollgMeéargo were the intended victims of the
RICO Defendants’ purported scheme. Rather,G&bb alleges that the RICO Defendants were
trying to prevent him from obtaining ban&cords. (Compl. 11 42828.) Although Mr. Cobb
cites cases in his Complaint that support th@gsaion that a bank need raiffer actual loss to
support a conviction for bank fraud, hdlstoes not include allegations that thenkswere the
intended victims of the alleged bank frau&eéCompl. 1 426, citindgnited States v. Lemaons
941 F.2d 309 (5th Cir. 1991) akthited States v. Brigg965 F.2d 10 (5th Cir. 1992).)

The Court concludes that Mr. Cobb has ri@geed facts showing that any of the RICO
Defendants engaged in bank fraud as a pagéiact to supportehCivil RICO claim.

b. Bribery, 18 U.S.C. Section 201.
Mr. Cobb also supports his Civil RICO claim walegations of bribef, set forth in three

counts, which incorporate by refece all previous algations. (Compl. Y 429-432.) By way of
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example, Mr. Cobb alleges on “information and beélkieat Mr. Smith “delivered [a] payoff to
[MPPD] representatives” to cause them to st@pitivestigation of alleged identity theft and
money laundering.Iq. 1 204-205see also id{{ 208, 210.) Mr. Cob#iso alleges that

“Enterprise members including but not limiteddefendants Altamirano, Maynor and Raditich, if

—

exchange for something of value in violatinboth federal and s&ataw,” unduly influenced
Commissioner Greenberg to render dexisifavorable to Ms. Altamiranold( 1 430;see also id.
1 246.) Mr. Cobb, incorporating bgference earlier allegationssalalleges that Mr. Bowman,
Ms. Freel, Mr. Fadem, and Mr. Nerio were briltediiolate their fidudtary duty to him. I1¢. 9
431-432.)

Mr. Cobb’s allegations regarding bribes by @mith to the MPPD and the alleged bribes
to Commissioner Greenberg are unsupportefhbtg. Moreover, his allegation that
Commissioner Greenberg was “entirely comprohisersuant to bribery is clearly inferred by
virtue of her continuance decisioimsdefiance of law, materi&hcts and rason making her recusaj
long overdue,” is conclusory and speculativiel. § 430.) It is equally plausible to infer that
Commissioner Greenberg’s rulings were legitenamnd that the MPPD decided not to proceed
with the investigation because it lacked evidence to do so. With respect to Mr. Bowman, Ms
Freel, Mr. Nerio and Mr. Fademetallegations of bribery also are no more than bare legal
conclusions unsupported by factSeg, e.gCompl. 11 29-30, 256-257.)

The Court concludes that Mr. Cobb has ri@geed facts showing that any of the RICO
Defendants engaged in bribery as a prggi@act to support the Civil RICO claim.

C. Extortion, California Penal Code Section 518.

Mr. Cobb also supports his Civil RICO claim wikven “counts” of extortion, in violation
of Calfiornia Penal Code Section 518.o(@pl. 11 435-445.) Section 518 provides that
“[e]xtortion is the obtaimg of property from another, with his consent, or the obtaining of an
official act of a public officer, induced by a wrongfide of force or fear, or under color of officia
right.” Mr. Cobb’s alleges thapecific RICO Defendants tried to force him to disengage from
Brede Il and theConsunjiandJPMorganlitigation.

By way of example, Mr. Cobb alleges that M#étamirano left the marriage with the intent
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to “disrupt and distract” Im at a time when the motion for a new trial was dugrede I, and
that Mr. Altamirano stated thahe sudden family issues stemagom the legal cases and that
things would get better once all thfe cases went away.” MrltAmirano also allegedly expressed
“uncertainty regarding whether. [Ms. Altamirano]... would returtnome with the children as
long as the cases continued.” (Compl. 1 437-488;also id] 439.) These allegations do not
show that any of the RICO Defendants’ effavesre designed to obtaproperty from Mr. Cobb.
Nor has he alleged facts showingttthey obtained “an official &of a public officer.” Cal. Pen.
Code § 518.

The Court concludes that Mr. Cobb has ri@geed facts showing that any of the RICO
Defendants engaged in extortion as a pegdiacts to support the Civil RICO claim.

d. Obstruction of Justice, 18 U.S.C. Section 1503.

Mr. Cobb also supports his Civil RICO claims with allegations of abstn of justice, in
violation of 18 U.S.C. section 1503. (Compl.Z2f6-452.) It is unlawful to “corruptly or by
threats or force, or by any threatng letter or communication,” tofluence, obstruct, or impede,
or to endeavor to influence, obstruct, or impetle due administration of justice[.]” 18 U.S.C. §
1503(a). Mr. Cobb’s allegationsgarding obstruction of justice ate the common theme that thg
RICO Defendants have stymied his efforts to parse civil litigation ad to obtain bank records
in those cases.Sge, e.gCompl. 1 449 (alleging that tli&sco Defendants “have played an
ongoing role in the execution of coare pressure and disruptiveatks in the guide of work ...
in and around key filing dates the civil actions....”) 1 452 (“[dl] of these efforts were then
bolstered by the continuing evasive maneufrers Chase Bank as preuerg the acquisition of
evidence” of the allegemoney laundering).)

With respect to these allegatis, an equally plausible inferee is that there were valid
challenges to the discovery requests or that the work assignments were legitimate. Mr. Cob
conclusory allegations that “the Enterprseceeded to unduly influence [his] attorneys to
undermine his basis of success...."” also areffiegent to show that the RICO Defendants
obstructed justice.SeeCompl. § 450.) To the extent Mro@b relies on allegations that Mr.

Sinclicito, Mr. Smith and Morgan Lewis caused BredeandConsunijilitigations to be dismissed
23
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by preparing falsified orders, for the reasond@eh in its Order dismissing the RICO Claim
asserted by Mr. Cobb, Sr., the Court finds thallegations insufficiento show the RICO
Defendants’ obstructed justic&ee JPMorgan2012 WL 5335309, at *8.

The Court concludes that Mr. Cobb has ri@geed facts showing that any of the RICO

Defendants engaged in obstruction of justica psedicate act to support the Civil RICO claim.
e Mail Fraud and Wire Fraud, 18 U.S.C. Sections 1341 and 1343.

Mr. Cobb also alleges that the RICO Defendardgtated the mail and wire fraud statutes.
(Compl. 111 453-469, 473-484.) Each of these statatpsres that a defendant form a scheme fg
the purpose of obtaining money or proper8ee, e.g., Carpenter v. United Staé U.S. 19, 27
(1987);Sosa v. DIRECTV, Inc437 F.3d 923, 940 (9th Cir. 2006). Many of the allegations of
mail and wire fraud pertain to Mr. Cobb’s effottsobtain documents from various institutions o
individuals. (Compl. 11 45359, 461-468, 473-484.) Those allegati@o not, however, include
allegations that describe a scheme to obtain moneyoperty. Rather, they describe a scheme
prevent Mr. Cobb from obtaining records. .NDobb also alleges that “any and all mailings
performed by ... [Ms. Altamirano] ... or performhi®n her behalf’ in the family law proceedings
constitute acts of mail fraudld( T 469.) Again, however, theallegations do not describe a
scheme to obtain money or property.

The Court concludes that Mr. Cobb has ri@igeed facts showing that any of the RICO
Defendants engaged in mail or wire fraud adprate acts to support the Civil RICO claim.

f. Money Laundering, 18 U.S.C. Section 1956.

Finally, Mr. Cobb alleges thatehRICO Defendants engagedainare compliciin acts of
money laundering, in violation of 18 U.S.8ection 1956. (Compl. 1 470-472.) Although Mr.
Cobb incorporates by reference akkyious allegations, the allegatiaihat relate to allege money
laundering are entirely conclusoand unsupported by factdd.) The Court concludes that Mr.
Cobb has not alleged facts showing that any of the RICO Defendants engaged in money
laundering as a predicate acstgoport the Civil RICO claim.

In sum, the Court finds that Mr. Cobb hast “nudged” his Civil RICO claim “across the

line from conceivable to plausible Twombly 550 U.S. at 570. Accordingly, the Court GRANTS$
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the RICO Defendants’ motion to dismiss this widor relief. Because the Court has found that
Mr. Cobb fails to allege a Civil RICO claim uad18 U.S.C. Section 1962(c), Mr. Cobb’s RICO
Conspiracy claim fails as welnd the Court GRANTS the motion to dismiss that claim as well
Turner v. Cook362 F.3d 1219, 1231 n.17 (9th Cir. 2004Qoting 18 U.S.C. § 1962(d)).

The Court addresses Mr. Cobb’s right to achéhese claims in the following section.
G. The Court DeniesMr. Cobb Leaveto Amend the Federal Claims.

The Court recognizes that, general, it should be liberad granting leave to amend,
especially where, as here, a plaintiff is proceeg@irtgse See Weilberg v. Shapird88 F.3d
1202, 1205 (9th Cir. 2007). However, Mr. Cobkeatly amended the complaint once as a matter
of right. In addition, his claimare largely duplicative of the clainh& asserted, and dismissed, in
theJPMorgan litigation, and the Court dismissed MZobb Sr.’s claims in that case with
prejudice. Thus, the second iteoatiof the Complaint ithis case is Mr. @bb’s third attempt to
state a Civil RICO claim on many tife same facts. The Court concludes that the deficiencies
identified by this Order with gard to the Civil RICO and RICQonspiracy claims could not be
cured by further amendment. In addition, the €oancludes that Mr. Coblvould not be able to
cure the defects identified witlespect to the Section 1983 claimdat denies leave to amend that
claim as well.

Accordingly, the Court DENIES Mr. Cobbdve to amend the federal claims, and it

dismisses those claims with prejudite.

10 Although Mr. Ferris, Mr. Pierce, Mr. Raidh and the Santa Clara County District
Attorneys’ Office have not appest, “[a] District Court may mperly on its own motion dismiss
an action as to defendants who have not movekstaiss where such defendants are in a positign
similar to that of moving defendants or whel@ms against such tidants are integrally
related.” Silverton v. Dep’t of Treasuyy44 F.2d 1341, 1345 (9th Cir.1981). “Such a dismissal
may be made without notice where th&jiptiff] cannot possibly win relief."Omar v. Sea-Land
Serv., Inc.813 F.2d 986, 991 (9th Cir.1988Ege alsdColumbia Steel Fabricators, Inc. v.
Ahlstrom Recovery4 F.3d 800, 802 (9th Cir.1995) (“We haygheld dismissal ith prejudice in
favor of a party which had not yet appearedihenbasis of facts presented by other defendants
which had appeared.”).

Mr. Ferris, Mr. Pierce, Mr. Ratich and the Santa Clara Coumjstrict Attorneys’ Office
are named as RICO Defendants, and the Cawtiisg on the RICO Claimgould apply equally
to them. In addition, the Santa Clara County iisAttorneys’ Office is named in the Section
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l. The Court Declinesto Exer cise Supplemental Jurisdiction Over the State Law Claims

The remaining claims are state law claims leemparties who are not completely diverse.

Many of the defendants urge theu€ioto decline to exerciseigplemental jurisdiction over the
state law claims. A district court may decliveexercise supplemental jurisdiction in a case
arising from a common nucleus @berative fact where: (1) a noval complex issue of state law
is raised; (2) the claim substantially predominatesr the federal claim; (3) the district court
dismisses the federal claims; o) (fhder exceptional circumstance3ee28 U.S.C. § 1367(c). In
order to make this determination, courts shaddsider factors such as “economy, convenience
fairness, and comity.’Acri v. Varian Associates, Incl14 F.3d 999, 1001 (9th Cir. 1997)
(internal quotations anctations omitted).

When “federal-law claims are eliminatedidae trial, the balance of factors to be
considered ... will point toward declining toeggise jurisdiction over the remaining state-law
claims.” Carnegie-Mellon Univ. v. Cohjld84 U.S. 343, 350 n.7 (1988)perseded by statute, 29
U.S.C. § 1447(c)see also United Mine Workers of America v. Gil#83 U.S. 715, 726 (1966)
(suggesting in dicta that “if feddrelaims are dismissed before tria. the state claims should be
dismissed as well”) (footnote omitted), supeesgby statute, 28 U.S.C. § 1367. The United
States Supreme Court has explditigat “[n]eedless decisions stiate law should be avoided as
both a matter of comity and to promote justicenaen the parties, by procuring for them a surer
footed reading of applicable lawUnited Mine Workers383 U.S. at 726 (footnote omitted).

The Court has dismissed the federal claims pithudice. It would be equally convenient
for the parties to try the remaining claims instedurt. Further, with the exception of resolving
these motions to dismiss, the Court has expendeddgources in supervising this case and a tri
has not yet been se€Cf. Trustees of the Construction IndésLaborers Health & Welfare Trust

v. Desert Valley Landspa & Maintenance, In¢c333 F.3d 923, 926 (9th Cir. 2003) (finding an

1983 claim, and the allegations awsiit appear to be relatedttee criminal case. The Court’s
ruling on that claim as to the San Mateo Countstit Attorney’s Office would apply equally to
the Santa Clara County Districttatney’s Office. Accordinglythe Court dismisses the federal
claims against these defendants with prejudice as well.

26




United States District Court
Northern District of Califorra

© 00 N o o A~ w N Pk

N N N N DN DN DN NN R R R R R R R R R R
0o ~N o 00~ W N R O © 00 N oo oM W N R O

abuse of discretion where the district court ordereldsmissal of state law claims just seven day
before trial and after long delgysTherefore, the principles cbmity, convenience, and judicial
economy weigh against retaining suppéntal jurisdiction in this case.

Accordingly, the Court dismisses the state tdaims without prejudice. If Mr. Cobb re-
files these claims in state court, the defendargdree to renew the arguments raised in their
motions to dismiss these claims in that forum.

The Court shall issue a separate judgmemd the Clerk shall close the file.

IT1SSO ORDERED.
Dated: November 27, 2013
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