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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, No. C 13-2062 Sl
Plaintiff, ORDER DENYING CLAIMANT
SHAMBALA AND NON-PARTY
V. SHAWA'S MOTION FOR A

PROTECTIVE ORDER OR, IN THE
REAL PROPERTY AND IMPROVEMENTS ALTERNATIVE, FOR A STAY
LOCATED AT 2441 MISSION STREET, SAN
FRANCISCO, CALIFORNIA,

Defendant.

56

Currently before the Court is a motion by ofant Shambala Healing Center (“SHC”) and

non-party Khader Al Shawa for a protective ordehibiting discovery pertaining to the principals

SHC from being used in any criminal proceedings, or in the alternative, to stay any such dis

of

COVE

The motion is scheduled to be heard on FebrdaB014. Pursuant to Civil Local Rule 7-1(b), the

Court finds this matter appropriate for resolution without oral argument and hereby VACAT

hearing. For the reasons below, the Court DENIES the motion.

BACKGROUND
This is anin remaction for forfeiture of real property muant to 21 U.S.C. § 881(a)(7). T
United States alleges that SHC operates a maajstme on the real propg located at 2441 Missio

! The motion is entitled: “MOTION FORRDER TO STAY DISCOVERY PERTAINING TQ
PRINCIPALS OF SHAMBALA HEALING CENTER OR, IN THE ALTERNATIVE, FOH
PROTECTIVE ORDER PROHIBITING THE USE OF ANY SUCH DISCOVERY IN AN
CRIMINAL PROCEEDING.” Docket No. 51 at 1. Bunh the text of the motion, SHC and Mr. Sha
first request a protective order, and then, in the alternative, request &staidat 7-11.
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Street, San Francisco, Californilayviolation of 21 U.S.C. § 841(and 21 U.S.C. § 856. Comp. 1
18-21. As a result of this unlawfuleighe United States alleges that pinoperty is subject to forfeitu
pursuant to 21 U.S.C. § 881(a)(Ay. 1 21. Ebrahim and Valintin Poura are the owners of the
property at issueld. I 7. Kristine Keifer an&khader Al Shawa are the alleged proprietors of S
located on the Poura’s propertyd. 1 9-10. On May 6, 2013, the United States filed a notig

forfeiture. Docket No. 2. Therdaf, numerous parties, including SHC, filed claims asserting int

in the property and contesting forfeiture. DodKes. 14, 19-25. Non-parkhader Al Shawa did nat

file a claim.

In November 2013, counsel for SHC and Mr. Sadmarned that the United States intende
notice the deposition of Mr. Shawa. Docket Bd-1, Wykowski Decl. 2. Counsel for Mr. Sha
then requested that the United States provideS¥lawa with some form ammunity because hi
deposition would likely implicate his Fifth Amdment privilege against self-incriminatiolal. § 3-5.
The United States stated that it would not consider any type of immunity for Mr. Skchwiay the
present motion, SHC and Mr. Shawa move foraagative order limiting any discovery pertaining

the principals of SHC to be used solely the purposes of conducting this litigation and no

connection with any criminal prosecution. Dockit. 51 at 7-8. In theltrnative, SHC and Mr

Shawa move for a stay of any discovery pertaining to the principals of 8H&t 8-11.

DISCUSSION

l. Motion for Protective Order

SHC and Mr. Shawa move for a protectivelarlimiting any discovery pertaining to the

principals of SHC to be used solely for the pugsosf conducting this litigation and not in connect

with any criminal prosecution. DoekNo. 51 at 7-8. SHC and Mr. &ka argue that a protective ord

is necessary because Mr. Shaaeek the dilemma of choosing betm testifying fully and exposing

himself to potentially incriminating admissionsaserting his Fifth Amendemt rights and prejudicin
SHC'’s ability to defend itself in the present actitoh.at 5-6. In response, the Government argues
there is no Fifth Amendment dilemma in the présearion, because Mr. Shawa is not a party to

action, and SHC, the claimant in this actiorg rporation and does not possess a Fifth Amend
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privilege against self-incrimination. Docket No. 53 at 1.
The Fifth Amendment provides that “no personshall be compelled in any criminal casg

be a witness against himself.” U.S. Const. am&ndThe Ninth Circuit hagxplained that “[p]arties

are free to invoke the Fifth Amendment in civil caseSEC v. Colellp139 F.3d 674, 677 (9th Cail[.
nst

1998), but “the Fifth Amendment does not forbid faaders from drawing adverse inferences ag

a party who refuses to testifyUnited States v. Solano-Godin@20 F.3d 957, 962 (9th Cir. 1998ge
also United States v. Tayld®75 F.2d 402, 404 (7th Cir. 1992) (“A party who asserts the priv
against self-incrimination must bear the consequentzkfof evidence.”). This can create a teng
in civil forfeiture proceedings. The Second Circuit has described this tension as follows:

The tension between self-incrimination concerns and the desire to testify may be
especially acute for a claimant in a civitfieiture proceeding. In forfeiture, a claimant
typically must prove that the defendant pnap&vas not used unlawfully or not derived
from or traceable to criminal transactionselse he must establish a statutory “innocent
owner” defense. Yet the claimant is ofteubject to criminal prosecution based on the
same alleged illegal behavior that suppthtsconfiscation. The claimant thus “faces

a dilemma: remain silent antlaav the forfeiture or testify against the forfeitability of

his property and expose himself to incriminating admissions.”

United States v. 4003-4005 5th Avsb F.3d 78, 83 (2d Cir. 1995) (citations omitted).
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“In view of this dilemma, appellate courts have held that upon a timely motion by the claima

district courts should make special effortsaocommodate both the constitutional [privilege] agajnst

self-incrimination as well as the legislaiintent behind the forfeiture provisionId.; see also Uniteg

States v. Parcels of Lan@03 F.2d 36, 44 (1st Cir. 1990) (“courts should strive to accomm

claimants’ fifth amendment interests in forfeguproceedings”). In determining the appropriEte

accommodation, district courts should seek ougswdhat further the goal of permitting as mu

testimony as possible to be presented in thi ltigation, despite the assertion of the privileg

4003-4005 5th Ave55 F.3d at 84. The nature and exterithefaccommodation is left primarily to the

district court’s discretionParcels of Land903 F.2d at 44see also Little v. City of Seatt®63 F.2d
681, 685 (9th Cir. 1988) (explaining thadistrict court “has wide discretion in controlling discove
and “will not be overturned unless there is a clearabfisliscretion”). Under Federal Rule of Ci
Procedure 26(c)(1)(B), a court “may, for good caussje an order to protect a party or person f

annoyance, embarrassment, oppression, or undue bureepemse” that “specif[ies] terms . . . for t
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disclosure or discovery.”
In arguing for the requested protective order, SHC and Mr. Shawa rely on two cases w

district court granted the claimant a similar protective or8ee, e.gParcels of Land903 F.2d at 44

United States v. Approximately 1,170 Carats of Rough Diam&66g U.S. Dist. LEXIS 51660, at *9-

10 (E.D.N.Y. Jul. 17, 2007}%ee also, e.gUnited States v. Hine&012 U.S. Dist. LEXIS 149713,
*30-31 (E.D.N.Y. Oct. 17, 2012). However, in thoseesast was the claimant or the defendant, n

non-party to the action, that was assertis rights under the Fifth Amendmer@ee id. Here, the

claimant, SHC, is a corporati@mnd, therefore, does not possessfth Fimendment privilege against

self-incrimination.See Braswell v. United Statd87 U.S. 99, 102 (1988) (“[lit well established that

Nere

[corporations] are not protected by the Fifth émdment.”). Therefore, the present actior] is

distinguishable from those cases. Because SHCcagporation has no right to remain silent, it d

not face the dilemma of whether temain silent and allow the forfeiture or testify against

forfeitability of its property and expestself to incriminating admission&ee In re 650 Fifth Ave. &

Related Props.2011 U.S. Dist. LEXIS 91363, at *20 (S.DW Aug. 12, 2011). In addition, SHC

DES

the

S

principals “face no such dilemma, either, becaueg ltave no claim to the properties the government

seeks to forfeit.”ld. Because the present action doesmatlive the dilemma described by the Sec

bnd

Circuit in 4003-4005 5th Aveand SHC does not possess a Fifth Amendment privilege againgt se

incrimination, the Court is not required to magpecial efforts to accommodate the claima
constitutional privilege against self-incriminatiddee als®arcels of Land903 F.2d at 44 (stating th
it is the claimant’s Fifth Amendment rights that the district court should strive to accommodat

The Court recognizes that the principals’ asseiof their Fifth Amendment rights could hind
SHC'’s ability to effectively defend itself in this amti. But, SHC'’s situation is not “any more dire

Nt's
At
D).
ler

or

unfair than that of any other party who cannatfiwitnesses to testify on his behalf. A crimipal

defendant on trial for his liberty—or even his life—efen faced with the problem that others involyed

in events related to the alleged crime will invokepheilege rather than testify. Yet such a defendant

would hardly be heard to complaimat it is unfair for the governmetat try him before completing it

investigation into or immunizing his potential withesse$30 Fifth Ave. 2011 U.S. Dist. LEXIS

[92)

91363, at *23-24. Moreover, the Court notes that the’SHresent circumstances are simply the rgsult
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of choosing the corporate form. “If ‘[a] party who chooses to assert the privilege dgair

self-incrimination in a civil case msti live with the consequences,’ it is all the more true th
corporation must live with the consequences of tparate form, one of which is the inability to cla
the Fifth Amendment privilege on balf of corporate officers.650 Fifth Ave.2011 U.S. Dist. LEXIS
91363, at *48 (citation omitted). Accordingly, exercising its sound discretion, the Court decl

issue the requested protective order.

Il. Motion for Stay

at a

m

nes

In the alternative, SHC and Mr. Shawa move dostay of any discovery pertaining to the

principals of SHC. Docket No. 51 at 8-11. SHC dfrdShawa argue that a stay is justified as ei
a mandatory stay pursuant to 18 U.S.C. § 981(g)(2) or as a discretionaridstaye United State

argues that neither SHC nor its principals are edtitbea stay of discovery. Docket No. 53 at 4-5.

A. Mandatory Stay Under 18 U.S.C. § 981(g)(2)
The stay provisions containedlt U.S.C. § 981(g) apply to civil forfeitures under section §
28 U.S.C. § 881(l). Under 18 U.S.C. § 981(9)(2),

Upon the motion of a claimant, the courtlsBtay the civil forkiture proceeding with
respect to that claimant if the court determines that—

(A) the claimant is the subject of a related criminal investigation or case;
(B) the claimant has standing to assert a claim in the civil forfeiture proceeding; and

(C) continuation of the forfeiture proceedindl burden the right of the claimant against
self-incrimination in the related investigation or case.

Here, section 981(g)(2) does not mandate a stiegfroceedings. Mr. Shawa is not a clain
in this action, and, therefore, section 981(g)(2) ipjiaable to him. SHC ia claimant, but SHC doe
not possess a Fifth Amendment right against self-incriminatme Braswell487 U.S. at 102, 105

Therefore, continuation of ¢h forfeiture proceeding wouldhot burden SHC’s right again

2 n its opposition, the United States argues that the motion for a protective order is ur
Docket No. 53 at 6. Because the Court dethesmotion on other groundhe Court declines t
address this additional argument.
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self-incrimination. Accordingly, the Court DENIBBe motion for a mandatory stay pursuant tg

U.S.C. § 981(0)(2).

B. Discretionary Stay
“A court must decide whether to stay itiproceedings in the face of parallel crimir
proceedings in light of the particular circumstas and competing interests involved in the ca
Federal Sav. & Loan Ins. Corp. v. Molingi@89 F.2d 899, 902 (9th Cir. 1989). In determining whe
to stay the proceedings, a court should consider (1) the extent to which the defendan

Amendment rights are implicated, (2) the interest of the plaintiff in proceeding expeditiously,

18
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3) t

burden the proceedings may impose on the defendattig(donvenience of the court and the efficient

use of judicial resources, (5) the interests of persohparties to the civiitigation, and (6) the interes
of the public in the pending\dl and criminal litigation.Id. at 902-03. The determination of wheth
to grant a stay pending the outcome of parallel cahproceedings is reviewed for abuse of discret
Id. at 902.

After reviewing the relevant factors, the Couettlines to stay the action. All of the releva
factors, except for the third factor, weigh against a stay. As to the first factor, the claimant

Amendment rights are not implicated in the present action because as a corporation, SHC

possess a Fifth Amendment privilege against self-incriminatBae Braswell487 U.S. at 102, 103;

see also, e.gC.E. Harris, Inc. v. IBEW Local 592013 U.S. Dist. LEXIS 170472, at *16-17 (N.D. C
Dec. 3, 2013) (denying motion to stay where the defendant is a corpor@f0mifth Ave.2011 U.S.
Dist. LEXIS 91363, at *18-48 (denying moti to stay where the claimant is a corporation). As td

second factor, the United States has an intereseéiprimpt resolution of this action. As to the thj

factor, the Court recognizes that the proceedimgyg impose a heavy burden on SHC becausg

principals’ invocation of their Fifth Amendmenghts could hinder SHC's ability to effectively defe

itself. See650 Fifth Ave.2011 U.S. Dist. LEXIS 91363, at *21-28ut, defendants are “often face

with the problem that others involved in eventatex to [an] alleged crime will invoke the privileg
rather than testify.”Id. at *23. As to the fourth factor, the action has been pending for almos

months, “and the court ha[s] anienest in clearing its docketMolinaro, 889 F.2d 899. As to the fift
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factor, the principals of SHC have an intereshiroking their Fifth Amendrant rights, but they wil

be able to afford themselves of this right evethéfaction is not stayed. Thus, a stay is not nece

bSal

to protect their Fifth Amendment rights. As to the sixth factor, “the government and the public he

an interest in proper enforcement of the forfeiture lawsre Phillips, Beckwith & Hall896 F. Supp
553, 558 (E.D. Va. 1995) (citinGalero-Toledo v. Pearson Yacht Leasing,@d6 U.S. 663, 679
686-87 (1974)). Moreover, in the present case, cahgroceedings have not yet been instituted,

there is nothing in the record before the Court ssijgg that indictments are imminent. The case

staying a civil proceeding is weak when no indictment has been retuvtadicharo, 889 F.2d at 903,

see also U.S. Commaodity Futures Trading Com’'n v. A.S. Templeton GrouR9IhE. Supp. 2d 531

534 (E.D.N.Y. 2003) (“Pre-indictment requests foraysif civil proceedings are generally denied

Accordingly, after weighing the above factors, @aurt DENIES the motion for a discretionary st

CONCLUSION
For the foregoing reasons, the Court DENHBE motion brought by SHC and Mr. Shav
Docket No. 51.

IT 1S SO ORDERED.

Dated: February 4, 2014 3 A

SUSAN ILLSTON
United States District Judge
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