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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

SHERI GARIBALDI, No. C 13-02223 S|
Plaintiff, ORDER RE MOTION TO DISMISS
V.

BANK OF AMERICA CORP.,

Defendant.

57

Currently before the Court is defendant Bank of America Corporation’s motion to dism|iss,

in the alternative, to strike portions of plaintheri Garibaldi’s fourth amended complaint. Purst
to Civil Local Rule 7-1(b), the Court determines tthag matter is appropiia for resolution withou
oral argument and VACATES the hearing schedidedpril 4, 2014. For the reasons set forth belg
the Court GRANTS IN PART AND DENIES IN PART the motion to dismiss.

BACKGROUND

ant

DW,

The Court set forth the relevant factual backond of this case in its Order on the defendant’s

previous motion to dismissnd so will not repeat it hereSee Garibaldi v. Bank of Am. Corp., No. C
13-02223 SlI, 2014 WL 172284, at *1 (N.D. Cal. Jan2084). On February 13, 2014, pursuant to
Court’s prior Order, plaintiff filed her fourth aanded complaint (“FAC”). The FAC contains t

causes of action, and related class allegations.

the

EN

On March 3, 2014, defendant filed a motion to dgsnor in the alternative, to strike portions

of the FAC. Defendant asks the Court to disn(ipplaintiff's first cause of action for breach of
contract; (2) plaintiff's second cause of actionfilure to pay accrued wages upon termination;
plaintiff's sixth cause of action for waiting time penalties; (4) plaintiff's seventh cause of acti

failure to provide accurate wage statements; (5) plaintiff's ninth cause of action for unfair b
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practices; and (6) plaintiff’'s tenth cause of action for penalties under the Private Attorney Gen

(“PAGA”).

LEGAL STANDARD

To survive a Rule 12(b)(6) motion to dismiss fhaintiff must allege “enough facts to stat

claim to relief that is plausible on its facdB&l| Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). This

“facial plausibility” standard requires the plaintiti allege facts thatdal up to “more than a she

possibility that a Defendant has acted unlawfullshcroft v. Igbal, 556 U.S. 662, 678 (2009). While

courts do not require “heighteneatt pleading of specifics,” a pldifi must allege facts sufficient t
“raise a right to relief above the speculative leva@iWwombly, 550 U.S. at 544, 555. “A pleading th
offers ‘labels and conclusions’ or ‘a formulaic recitation of the elements of a cause of action
do.” Igbal, 556 U.S. at 678 (quotingwombly, 550 U.S. at 555). “Nor does a complaint suffice
tenders ‘naked assertion[s] devoidfofrther factual enhancement.lt. (quotingTwombly, 550 U.S.
at 557). “While legal conclusions can provide fitaanework of a complaint, they must be suppof
by factual allegations.’ld.

In reviewing a Rule 12(b)(6) motion, a districiuct must accept as true all facts alleged in
complaint, and draw all reasonable inferences in favor of the plaisa&al-Kidd v. Ashcroft, 580 F.3d
949, 956 (9th Cir. 2009). However, a district courtasrequired to accept as true “allegations that
merely conclusory, unwarranted deductiofiact, or unreasonable inferencebteGilead cis. Sec.
Litig., 536 F.3d 1049, 1055 (9th Cir. 2008). As a genele] tie Court may not consider any mater
beyond the pleadings when ngion a Rule 12(b)(6) motiotheev. Cityof L.A., 250 F.3d 668, 689 (9t
Cir. 2001). However, pursuant to Federal Rul&wifience 201, the Court may take judicial notice
“matters of public record,” such as prior coprbceedings, without thereby transforming the mo

into a motion for summary judgmend. at 688-89. If the Court dissses a complaint, it must deci
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whether to grant leave to amend. The Ninth Cirbag “repeatedly held that a district court shquld

grant leave to amend even if no request to antengleading was made, unless it determines thg
pleading could not possibly be cureglthe allegation of other factsl’opez v. Smith, 203 F.3d 1122

1130 (9th Cir. 2000) (citations and internal quotation marks omitted).
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DISCUSSION

Defendant moves the Court to dismiss plairgifftst, second, sixth, genth, ninth, and tent
causes of action. Defendant argues that: (1) piséntirst cause of action is deficient because
employee handbook at issue does not constitute a contract, and even if its does, the handbook’s
contradicts plaintiff's allegations; (2) plainti§f’ second cause of action is deficient becausg
“occasional illness” days are not subject to the leggalirements for vacation; (3) plaintiff's sixth cau
of action is deficient because it is wholly derivatiof her other failed claims; (4) plaintiff's sever
cause of action is deficient becattss wholly derivative of her other failed claims; (5) plaintiff's nir]
cause of action is deficient becaitgs wholly derivative of her othdailed claims; and (6) plaintiff'y
tenth cause of action is deficient because it islihi@rivative of her other failed claims. Defenda
also moves to strike plaintiff's class allegationsl laintiff's reference to “floating holidays.” TH

Court will address each argument in turn.

1. First Cause of Action - Breach of Contract.

Plaintiff's first cause of action alleges a breathontract based on defendant’s alleged fai
to provide accrual of paid time off based uponabeial hours worked, as well as defendant’s pg
of permitting “occasional illness days”pse if not used in the yetiey were earned. FAC 11 66-6
In its prior Order, the Court granted defendamtigtion to dismiss plaintiff's first cause of actig
because plaintiff failed to attach a copy & #tmployee handbook she claimed constituted a cor
between the partiesGaribaldi, 2014 WL 172284, at *3. Plaintiff therefore attached portions o
employee handbook to her FAC. However, defendamiends that plaintiff omitted the portion of t
handbook entitled “About th Handbook,” and asks the Court to take judicial notice of this om
portion. The Court finds that this excerpt is pmpsubject to judiciahotice and therefore GRANT
defendant’s request for judicial notice of the handbook excéerpt.

Defendant argues that the employee handbook dickeate a contract between the parties
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to language contained in the “About this Handbooktiparof the employee manual. Specifically, the

‘In its reply, defendant also asks the Courtke fadicial notice of @intiff's employee profile,
allegedly taken from defendant’s payroll systeme Tourt will not rely on this document in this Org
and therefore DENIES AS MOOT the requestjtmticial notice appended to defendant’s reply.
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excerpt states that “[tjhe provisions of the Associate Handbook do not establish enforceabl
contractual or otherwise, and they do not establish an employment relationship enforce

associates.” Defendant’s Motion to Dismiss (“Def.’s Mot.”), Ex. A.

P i

able

“To state a cause of action fodaich of contract, a party muséptl the existence of a contract,

his or her performance of the contract or esecfor nonperformance, the defendant’s breach

resulting damage.Harrisv. Rudin, Richman & Appel, 74 Cal. App. 4th 2907 (Cal. Ct. App. 1999).

A valid contract requires the consent of tbatcacting parties; that is, mutual assddbnovan v. RRL
Corp., 26 Cal. 4th 261, 270 (2001). Mut@aisent requires that an offer communicated to the offerg
who in turn communicates acceptance to the offdmrat 270-71.

“When an employer promulgates formal personnel policies and procedures in hang
manuals, and memoranda disseminated to employees, a strong inference may arise that the
intended workers to rely on these policies as terms and conditions of their employment, &
employees did reasonably so relyGuz v. Bechtel Nat. Inc., 24 Cal. 4th 317, 344 (2000). When
employer chooses to promulgate a written employgeelbook, its terms “must be a central focus of

contractual analysis.”ld. at 345. Although disclaimer language in an employee handbook
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necessarily controlling in every case, neither shooldts ignore such language when ascertaining the

terms of the employment relationshild. at 340.

“Where an employee handbook expressly states that it is not intended to constitute a cgntra

to limit the employer’s ability to terminate its empéms at will, however, courts have generally I
that the handbook does not give rise to contractual rightstlhosn v. Merrill Lynch, Pierce, Fenner
& SmithInc., 940 F. Supp. 2d 1203, 1223 (C.D. Cal. 20%®)also Ashbey v. Archstone Prop. Mgmt.,
Inc., No. SACV 12-0009 DOC (RNBx2012 WL 1269122, *6 (C.D. Cal. Apr. 13, 2012) (noting {

eld

hat

several state and federal courts within California have held that no contract is created where

employer’s handbook expressly states thateates no contractual right8ianco v. H.F. Ahmanson
& Co.,897 F. Supp. 433, 439-40 (C.D. Cal. 1995) (“Arptoyiee handbook which states on its face
it ‘is not intended to constitute oreate, nor is it to be construed to constitute or create, the terms
employment contract’ cannot be a promise or a commitment to future behatdaggardv. Kimberly

Quality Care, 39 Cal. App. 4th 508, 515, 522-23 (Cal. Ct. Ap@95) (reversing a jury verdict for th
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employee where the handbook stated it was “ntanoted to give rise to contractual rights|or
obligations”).

The Court finds that defendant’s employeadbook did not createcantract. The handbodk
expressly states that it does “not establish enforceghls, contractual or otherse . . ..” Def.’s Mot.

Ex. A. The handbook further stateatklefendant retained the rigbtmodify, suspend, or terminate

the handbook’s terms at any timiel. The Court finds that the handbook did not create a contract t

calculate paid time off in the manner plaintiff camdse. Thus, plaintiff's cause of action for breach of
contract must fail since she has not alleged the existence of a contract.

Plaintiff argues that, notwithstanding the handbeaksclaimer language, an implied-in-fact
contract existed between the parties, the termghath included defendant’s obligation to calculate

employees’ paid time off according to their attuaurs scheduled, as oppogedheir hours-basefl

classifications. Animplied-in fact-contract sharesghame elements as an express contract, except th.

offer and acceptance are implied from the parties’ cond$ee Design Data Corp. v. Unigate
Enterprise, Inc., No. C 12-4131 PJH, 2013 WL 360542, *7 (N.D. Cal. Jan. 29, 2013) (qutiergh
LLC v. Taco Bell Corp., 256 F.3d 446, 458-59 (6th Cir. 2001)).

Plaintiff has not sufficiently alleged an impliedHiact contract. Plairffialleges that defendan

N

through its employee handbook, promised to calcydaie time off “based on a combination of jpb

band, length of service, scheduled hours, flexiodek arrangement, and assignment status.” FAC |

26 (emphasis omitted). However, plaintiff further alleges that defendant never calculated its employ

paid time off based on anything other thia@ employees’ hours-based classificatidas{ 27. Thus

plaintiff has failed to allege that defendant’s conduct indicated that it ever intended to calculate

time off in the manner plaintiff coanhds it should have been calculatéda other words, plaintiff ha

\"ZJ

failed to alleged that the parties mutually assetddte terms plaintiff allges, and she has therefqre

failed to allege the existence of an implied-in-fact contract.

Accepting plaintiff's allegations as true, and drawing all reasonable inferences in plajntiff
favor, the Court concludes that plaintiff has failedltege the existence of a contract, whether expgress
or implied-in-fact. Although normally a court should grant leave to amend, it need not [whe

amendment would be futile. Becatise Court has found that no contract existed in this case, plaintiff’s
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breach of contract claim is legally barredccardingly, the Court GRANTS defendant’s motion

dismiss plaintiff's first cause of aot for breach of contract, with prejudice.

2. Second Cause of Action - Failureto Pay Accrued Wages Upon Termination.

Plaintiff's second cause of action alleges ttefendant violated the California Labor Code
failing to pay its employees all accrued wages upon termina#i@kC 19 71-77. Specifically, plainti
alleges that, because defendant calculated atoaeation time based on its employees’ hours-b
classifications rather than their actual hours worieslcheduled, the employees were paid less
they should have been for accrued vacation tihge. Additionally, plaintiff alleges that defenda
violated the Labor Code by permitty “occasional illness day$d lapse if they were not used in t
year in which they were earnett.

In its prior Order, the Court granted defendantotion to dismiss the second cause of ac

as to the eight occasional iliness days that could lealtaken for actual illrss, but granted plaintiff

leave to amend as to the two occasional illness days that could allegedly be taken for other
Garibaldi, 2014 WL 172284, at *5. The Couttggested that plaintiff attach to her amended comp
a copy of the policies on which her claim relied, which she did.

If an employer in California chooses to offer its employees paid vacation time, Labot
section 227.3 provides that “all vested vacation shalboeto [the employees] asges at [their] fina
rate in accordance with such cadt of employment or employer policy respecting eligibility or ti
served; provided, however, that an employmentrechtor employer policy shall not provide f

forfeiture of vested vacation time upon terminatio@dlifornia law considers paid vacation time a fg

of deferred compensatiofaton v. Advanced Micro Devices, Inc., 197 Cal. App. 4th 1505, 1518 (Cal.

Ct. App. 2011). “Because vacation is deferred compensation, earning it is not conditione

anything other than the employee’adering services for the employetd. at 1519. By contrast, pald

time off that is conditioned upon the occurrence gfecific event is not considered vacation tire.

*Plaintiff's second cause of action also alleges violations of the Labor Code based on
violations involving travel and yanent through a points-based system. However, because the
both state that they have reached agreement regaldise other alleged violations, the Court will g
address the second cause of action as it relates to “occasional illness days.”
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(noting that paid time off conditioned upon a parteutoliday, or for illness or bereavement, is

not

vacation time under California law). Thus, under California law, vacation time “is paid time off th

accrues in proportion to the length of the employee'rvice, is not conditioned upon the occurrgnce

of any event or condition, and usually does nqiase conditions upon the employee’s use of the

away from work.” Id.

fime

Defendant provides its employees with tecasional illness days per year. FAC Ex. 1 at

BANA-0000151. Up to two of those days could dmed for personal reasons, subject to man

approval. Id. Defendant’s policies provide that thenployee “should work with [her] manager

Age

to

schedule occasional illness days based on business needs and practices within the busiriéss uni

at BANA-0000152. Defendant likewise requires employees to seek manager approval befo

accrued vacation daydd. at BANA-0000150. In nearly identical language, defendant’s pol

re u

cies

provide that the employee should schedule vagatime in advance, and “must obtain mandger

approval based on business needs and practices within the businesklunit.”

Plaintiff has sufficiently alleged that the twoaasional illness days that could be used for
reason, subject only to manager approval, are fundyoracation days, not subject to forfeiture ung
California law. These two occasional iliness degst with each employee’s day-to-day employm

not by virtue of a particular event or occurrengee Paton, 197 Cal. App. 4th at 1519. Thus, plaintif

allegation that the two occasional illness days artutietional equivalent of vacation days is suffici¢

to survive defendant’s motion.

Defendant argues that the two occasional illnegs dee not a vacation equivalent because
are conditioned on managerial approval. Deferidamin policies belie this contention. The handbg
section on occasional illness days is relativelyfprégjuiring only that the employee “should work w
[her] manager to schedule occasional illness days based on business needs and practices

business unit.” FAC Ex. 1 at BANA-0000152. Ryntrast, defendant vests managers \

comprehensive powers to grant or withhold vacation tinte.at BANA-0000150. For exampl¢

managers may require that vacation time be takeliwé&ek increments, or that it be taken to coinc
with a holiday.ld. Managers have the power to selext approve the days on which an employee

use her accrued vacatiold. Managers can even reschedule an employee’s vacations for staf
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other business reasons, and may designate certa®s Wwhen an employee may not take a vacatign a

all. 1d. However, all of these conditions do not actramsform this time into something other than

vacation. For the same reason, merely requiring erapkolp seek manager approval before using

theil

two occasional iliness days does not constitute “the occurrence of an[] event or condition” that mi

render them subject to forfeifee Paton, 197 Cal. App. 4th at 1519.
Accordingly, the Court finds that plaintiff hasfBciently alleged a violation of the Californi

Labor Code, and therefore DENIES defendant’s omotd dismiss plaintiff’'s second cause of acti

3. Sixth Cause of Action - Waiting Time Penalties.
In her sixth cause of action, plaintiff allegeattdefendant is liable, under Labor Code sec

203, for waiting time penalties, equal to thirty days of its employees’ wages, for all wages not

those employees upon terminati&iAC 1 97-100. Defendant argues that claim must fail becauseg:

(1) it is derivative of plaintiff's other claims, wdh defendant contends should fail; and (2) plair
cannot prove that defendant’s conduct was willful.

To the extent defendant’s motion is premised eriditure of plaintiff's other claims, the motig
is DENIED because the Court has found that plifsmsecond cause of action survives this motiol
dismiss. To the extent defendant’s motion to psechon plaintiff’s inability to prove willful conduc

the motion is DENIED because, as the Court statétd jorior Order, it is notlear that plaintiff car

present no set of facts that wowupport a finding of willfulnessGaribaldi, 2014 WL 172284, at *6|.

4, Seventh Cause of Action - Failureto Provide Accurate Wage Statements.

In her seventh cause of action, plaintiff allethed defendant violated Labor Code sections
and 226.3 by failing to provide its employees with acestatements of the hours worked, and the
time off each employee accrued in each pay peRéd {1 102-104. Defendant moves to dismiss

cause of action, but fails to inform the Couritefargument in favor of dismissal beyond a staten

in its Notice of Motion that defendant believes ttisise of action should fail because it is derivalt

of plaintiff's other claims whiclklefendant views as legally defictefBecause the Court has found t
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not all of plaintiff's other causes of action mbstdismissed, the Court DENIES defendant’s motion

to dismiss the seventh cause of action.

5. Ninth Cause of Action - Unfair Business Pr actices.

Plaintiff's ninth cause of action assertsaiiti under California Business and Professions Gode

section 17200, for unfair business practices. FAC 1 110-111. Defendant argues that this

wholly dependent upon plaintiff'slo¢r claims which defendant views as legally insufficient. Bec

clai

AUSE

the Court has found that not all of plaintiff's claimsist be dismissed, defendant’s motion to disriss

plaintiff's ninth cause of action is DENIED.

6. Tenth Cause of Action - PAGA Claims.

In her tenth cause of action, plaintiff seekpm@priate civil penalties for defendant’s alleged

violations of the appropriate Labor Codetsats, pursuant to PAGA. FAC 1 113-118. Defendant

argues that this cause of action must fail becalis# the underlying causes of action on which if is

based should be dismissed. Because the Couibbnd that at least some of the relevant clajms

survive this motion, defendant’s motion to dismplaintiff’'s tenth cause of action is DENIED.

7. Motion to Dismissor Strike Class Allegations.
Defendant argues that, notwithstanding the €eprior Order denying defendant’s motion

strike class allegations, the Court should dismistrdee plaintiff's class begations now. The Cou

to

t

sees no reason to revisit its prior Order at this timd therefore DENIES defendant’s motion to disriss

or strike the class allegations.

8. Motion to Strike Pursuant to Rule 12(f).

Finally, defendant moves to strike the followipgrtions of the complaint: (1) the referencq to

“floating holidays” in paragraph 69; (2) the class allegations in paragraphs 55-64; (3) th

bl

allegations in paragraphs 66-67, 69, 72-77, 98-100, 10B10@4and 118; and (4) the prayer for an order

permitting the action to proceed on a class-wide basis. Def.’s Mot. at vii.
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Federal Rule of Civil Procedure 12(f) provides that a court may “strike from a plead
insufficient defense or any redundant, immaterial, itpent, or scandalous matter.” With regarg
defendant’s motion to strike the portions of the claamp relating to class actions, the Court finds {
the relevant allegations and prayer do not meestiindard Rule 12(f)geires and therefore DENIE]
defendant’s motion to strike. However, regarding the motion to strike the reference to “f

holidays” in paragraph 69, the Court finds that thisnence is irrelevant given the Court’s prior ruli

that “floating holidays” do not constitute vacationSee Garibaldi, 2014 WL 172284, at *5,

Accordingly, the Court GRANTS defendant’s motiorstoke the reference to “floating holidays”

paragraph 69.

CONCLUSION

For the foregoing reasons and for good cause shaowrrathe basis of the record before it,

Court hereby GRANTS defendant’s motion to dismissnpiff's first cause of action, with prejudice;

DENIES defendant’s motion to dismiss plaintifSecond, sixth, seventh, ninth, and tenth causq
action; DENIES defendant’s motion to dismiss or strike class allegations; and GRANTS IN PAR
DENIES IN PART defendant’s motion to strike speaifportions of the complaint. This Order resol
Docket No. 52.

IT ISSO ORDERED.

Dated: April 1, 2014 %m W

SUSAN ILLSTON
UNITED STATES DISTRICT JUDGE
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