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ractor Supply Company Doc

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

PATRICK BELLINGHAUSEN, Case No.: C-13-0237FSC

_ ORDER GRANTING DEFENDANT’S
Plaintiff, MOTION TO DISMISS; DENYING
MOTION TO STRIKE

TRACTOR SUPPLY COMPANYand
DOES 150,

Defendants.

In this employment wagandhour case, Plaintiff Patrick Bellinghausen brings claims on
behalf of himself and a proposed class of Defendant Tractor Supply Company esapkigieed to
Defendant’'s meal and rest break policies. Now pending before the Court is Défenuation to
dismiss Plaintiff's First Amended Complaint (“FAC”) pursuant to Federal Biu@&vil Procedure
12(b)(6)and/or strike pursuant to Federal Rule of Civil Procedure 12(f). (Dkt. No. 14.) After
carefully considering the parties’ briefing, and having had the benefiabdument on Septemb
12, 2013, the Court GRNTS the motionto dismisswith leave to amed and DENIES the motion t
strike.
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ALLEGATIONS IN THE FIRST AMENDED COMPLAINT

Plaintiff, a California citizen, worked for Defendant, a Delaware corjoran an hourly
position from approximately April 2010 to January 2013. (Dkt. No. 30 § 5.ptl@laims several
violations of California’s wagendhour laws. Because nearly all of Plaintiff's factual allegation
contained within each cause of action, @waurt will categorize Plaintiff's allegations under those|
claims.

First Cause of Action: Failure to Provide Meal Periods (California Labor Code 8§ 204,
223, 226.7, 512, and 1198pPlaintiff alleges that Defendants “failed to provide Plaintiff with an
uninterrupted meal period of at least thirty (30) minutes on each day that he Woek@&) hours or
more.” (d. at{ 28.) Further, “Defendants maintained a policy or practice of not providing me
of the Meal Break Class with uninterrupted meal periods of at least thirtynfBQjes for each five
(5) hour work period (Id. at129.) Plaintiff alleges that Defendant’s meal break policy states:
is thepolicy and practice of Tractor Supply Company to comply with all statéeaiedal wage and
hour laws that govern the mandated breaks for TeamlddemTeam Members are expected to td
the entire rest and meal period each dayudkned in the Meal and Rest Period Policy for their w
location. TractorSupply Company policy does not permit Team Members to voluntarily forfeit
meal or rest brea§’ (1d. at30.) Plaintiff and the relevant class members “were never
appropriately advised at the strgsec] level to take their meal breaks before the fiftldl #&enth hour
in accordance witthe California Labor Code.(Id. at{ 31.)

Plaintiff also appears to claim that the meal periods were late, allegind@fantiants
employedPlaintiff for shifts of five (5) or more hours without clocking out for any npesiod and

without paying him premium wagés(Id. at{ 32.)

Regarding second meal pmts, “Defendants employe@laintiff for shifts often (10) or more
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hours without providing him with a second meal period and without paying him premium.’vages

(Id. at] 34.) ‘Moreover, Defendant$ written policies do not provide that employeesst t&e thei
first meal break before the end of the fifth hour of work, that #reyentitled to a second meal brg
if they work a shift often (10) hours or more, or that the second meal peuastdicommence beforg

the end of the tenth hour of work, unlesswved.” (d. at{ 36.)
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Second Cause of ActionEailure to Provide Rest Periods (California Labor Code 8§ 204,
223, 226.7, and 1198)Plaintiff alleges that “Defendants failed to provide Plaintiff with a net rest
period of at least ten (10) minutes for each four (4) hour work period, or major portiorf.théheéo
aty 46.) Defendants’ “policy or practice” of not providing these rest breaks dppliee entire
proposed class.Id. at{ 47.) Further,Defendants wrien policies do not provide thamployees
may take a rest break for each four hours worked, and/or major fraction therebitamdt breaks
should be taken in the middle of each wpékiod insofar as practicable.1d(at{ 49.)

Third Cause of Action: Failure to Pay Hourly and Overtime Wages (California Labor
Code 88 223, 510, 1194, 1197, and 119BJaintiff alleges that Defendants maintained a policy pr
practice of manually deducting time from Plaintiff's and other employees’ tmts cresulting in off
the-clock work for which Plaintiff and proposed class members were not compengatat 1571
20-25h

Fourth Cause of Action:Failure to Provide Accurate Wage Statements (California

Labor Code § 226) Plaintiff alleges, among other things, that Defendants failed to provide him an

the relevant class membemgith written wage statements with accurate entries for hours worked, th

inclusive dates of the period for which the employee is paid, corresponding wagendgpass and
net wages, as a result of not payimign overtime, premium aneacation wages.” Id. at 16Y131-32))

Fifth Cause of Action: Failure to Timely Pay All Final Wages (California Labor Code 88§
201-203) Plaintiff also alleges that Defendants failed to timely pay him all final wages fotjdvis

=)

termination, including “all of his earned and unpaid overtime, premium, and vacation wédeat’
18 141.) Further, Defendants failed to timely pay class members all of their faggsdollowing
termination or resignation.d. at 18  42.)

Sixth Cause of Action:Unfair Competition (California Business and Professions Cod8§
17200, et seq.) Plaintiff’'s claim under California’s Unfair Competition Law (“UCL")-edleges

much of Plaintiff's earlier allegations, but also includes allegatiegardingDefendants’ use of pay

! Because the paragraphs in Plaintiff's FAC become misnumbered beginningenkird claim, the
Court cites to both the page number and the paragraph.
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cards to pay employee wages, which results in discounted wage payments, aswieigiul
forfeiture of accrued vacation payld.(at 1926.Y

Plaintiff filed his original complaint in Alameda County Superior Court on April 25, 201
Defendant removed the case to federal capproximately one month later, asserting jurisdictior
under the Class Action Fairness Act. Plaintiff subsequently filed aAfimehded Complaint. (Dkt
Nos. 10-2, 30.) Defendant now moves to dismiss claims one, two, four, and five, and/or strg
four through seven.

LEGAL STANDARD

A Rule 12(b)(6) motion challenges the sufficiency of a complaint as failingetgealenough
facts to state a claim to relief that is plausible on its faBefl Atl. Corp. v. Twomb|y550 U.S. 544
570 (2007). A facial plausibility standard is not a “probability requirement” but manttatee tha
a sheer possibility that a defendant has acted unlawfuligticroft v. Igbal556 U.S. 662, 678 (20(
(internal quotations and citations omitted). For purposes of ruling on a Rule 12(b)(6) niation,
court “accept[s] factual allegations in the complaint as true and construefdg#dings in the light
most favorable to the non-moving partyManzarek v. St. Paul Fire & Marine Ins. €619 F.3d
1025, 1031 (9th Cir. 2008). “[Dlismissal may be based on either a lack of a cognizabtadegy

or the absence of sufficient facts alleged under a cognizable legal thimdrgson v. Riverside

Healthcare Sys534 F.3d 1116, 1121 (9th Cir. 2008) (internal quotations and citations onsged);

also Neitzke v. William<90 U.S. 319, 326 (1989) (“Rule 12(b)(6) authorizes a court to dismis
claim on the basis of a dispositive issue of law”).

Even under the liberal pleading standard of Federal Rule of Civil Procedure 8(a)(2), uf
which a party is only required to make “a short and plain statement of the clainmghbat the
pleader is entitled to relief,” a “pleading that offers ‘labels and conclusiora’formulaic recitatior]
of the elements of a cause of action will not digtial, 556 U.S. at 678 (quotinbwombly 550 U.S.
at 555.) “[Clonclusory allegations of law and unwarranted inferences are ¢renuiftio defeat a

motion to dismiss.Adams v. JohnseR55 F.3d 1179, 1183 (9th Cir. 2004¢ge alsdstarr v. Baca

2 Plaintiff's FAC also includes a seventh claim for civil penalties for DefetistiatlegedLabor Godg
violations. (d. at 28.)
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652 F.3d 1202, 1216 (9th Cir. 2011) (“[A]llegations in a complaint or counterclaim may not simply

recite the elements of a cause of action, but must contain sufficient iathesgait unerlying facts to

give fair notice and to enable the opposing party to defend itself effectiva@l{f§ court must be able
to “draw the reasonable inference that the defendant is liable for the miscotetyexd.allgbal, 556

U.S. at 663. “Determining witiger a complaint states a plausible claim for relief ... [is] a contex

specific task that requires the reviewing court to draw on its judicial expergr common sense.

Id. at 663-64.

If a Rule 12(b)(6) motion is granted, the “court should grant leave to amend even if nd|requ

to amend the pleading was made, unless it determines that the pleading could notlpossitdd Qy
the allegation of other factslopez v. Smitl203 F.3d 1122, 1127 (9th Cir. 2000) (en bamdgrnal

guotation marksandcitations omitted).

Pursuant to Federal Rule of Civil Procedure 12(f) a court may “strike froeadipt an
insufficient defense or any redundant, immaterial, impertinent, or scanaaddtes.” “[T]he function
of a 12(f) motion to strike is to avoiddlexpenditure of time and money that must arise from
litigating spurious issues by dispensing wilbse issues prior to trial . . SidneyVinstein v. A.H.
Robins Cq.697 F.2d 880, 885 (9th Cir. 1983).

DISCUSSION

A. First Cause of Action: Failure to Provide Meal Periods

Defendant argues that Plaintiff’'s allegations regarding meal periodssafédient because
they are almost all conclusory, and any ronclusory allegations fail to sufficiently state a claim).
Specifically, Defendant contends thaintiff's bare allegation that Defendant “failed to provide’
meal periods is conclusory, and Plaintiff's claim based on Defendarmgedllfailure to advise”
does not state a claim. The Court agrees with Defendant on both points.

Under California Labor Code Section 512(a), an employer has “an obligation to provide a
meal period to its employeésBrinker Restaurant Corp. v. Superior Cos8 Cal. 4th 1004, 1040
(2012). This obligation is generally satisfied if the employer “relieves itdogmgsof all duty,
relinquishes control over their activities and permits them a reasonable opgdduake an

uninterrupted 30minute breakand does not impede or discourage them from doirigldo.While
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the requirements for a claim under Section S&2straightforward-the employer failed to provide
the requisite meal perieda plaintiff cannot state such a claim without any factual allegations
supporting the claimSeelgbal, 556 U.S. at 67.8&ee alsdtarr v. Baca652 F.3d 1202, 1216 (9th
Cir. 2011)(“[A]llegations in a complaint or counterclaim may not simply recite the elemeiats of
cause of action, but must contain sufficient allegations of underlying facts ttagivetice and to
enable the opposing party to defend itself effectively”).

Plaintiff does not identify any specific allegation that supports his dletnDefendant faile
to “provide” meal breaksather Plaintiff contends that “[s]tating a plausible claim for relief undé
Labor Codeaequires little more than pleading tleaDefendant has an employment policy or prag
that iscontrary to a statutory mandate and that Plaintiff was subject to those poliprestizes.
(Dkt. No. 21 at 4 (“[C]ases pled under the Labor Code do not require the same factual itprnapl
suficiently plead a cause of action [as requiredigibal andTwombly.”).) While the Court agrees
that a plaintiff need not plead a wealth of factual allegations to state a plausibleoclestref under
the California Labor Code, the Court disagreas Wiaintiff that his mere allegatidghat Defendant
has violated the lawefeats a Rule 12(b)(6) motioRlaintiff’'s FAC fails to identify even the most
basic information concerning Plaintiff's employment, such as the natiaiotiff's job with
Defendant Without identifying any factual allegations supporting the alleged violatienCourt
cannot draw a reasonable inference that Defendant is.li8kkgbal, 556 U.S. at 663. Further,
Plaintiff's only cited authority in support of his contentiokilegas v. J.P. Morgan Chase & Co.
2009 WL 605833 (N.D. Cal. Mar. 9, 2009)—is unhelpful. WVhegascourt granted in part and

denied in part an employer’'s motion to dismiss based affficient factual allegations;dwever, the

court did not recognize Plaintiff's proposed ruldrattis, that a plaintiff need only allege that a
defendant violated the Labor Code to survive a Rule 12(b)(6) motion.

Plaintiff alsoargues tha¢ven if he must allege more thast that Defendant violated the
Labor Code, he has sufficiently done so here. In partidudainjghlights his allegation that Plaintif
and the class “were never appropriately advised at the strore [sic] level thamkadal breaks
before the fifth and tenth hour in accordance with the California Labor Code.” (BkBONat 10:4-

8.) Plaintiff contends tha&in employer has a duty to “advise its employees of their rights to tak|
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periods in accordance with California law.” (Dkt. No. 21 atThe Qurt is not persuaded. As ar]
initial matter, Plaintiff does not explain whether this supposed duty is part of@ayemslarger
duty to provide meal breaks, or whether it is an independent duty. In any event, the onlyyaut
Plaintiff cites in supprt of this alleged duty is a quotation in a footnote in Justice Werderger’'s
concurring opinion iBrinker. In explaining that the employer, not the employegries the
evidentiary burden to show that an employee waived his or her right to a mealbstiie,

Werdeger quoted the California Division of Labor Standards Enforcefijght a meal period is ng

taken by the employee, the burden is on the employer to show that the agriculturgeerhpld be¢

advised of his or her legal right to take a meal period and has knowingly and voluntadgddweut
to take the meal period. Again, we emphasize, the burden is on the empl&yerkér, 53 Cal. 4th
at 1053 (Werdeger, J., concurring)his passindgootnotereference to whether an employee haein
advised (by someone, employer or otheeyof his or her legal rights ilssufficient to conclude tha
California employers have a duty to advise employees of those inglime specific manneSee
Perez v. Safeti{leen Sys., Inc253 F.R.D. 508, 519\(D. Cal. 2008 (rejecting employee’s
“proposition that an employer is required to schedule meal breaks for its engpdwyteanform
employees of meal break rights other than to post Wage Order pegtere employee provided n|
authority in suppd).

In addition, Plaintiff appears to conflate his proposed duty to advise with casesartwurt
found class certification appropriate because araployer’s lack of a rest and meal break polib
Bradley v. Networkers Int’LLC, 211 Cal. App. 4th 1129, 1150 (2012), for example, the court h
certification was appropriate because of the employer’s uniform lack oflaanteeest break policy
andits uniform failure to authorize employees to take meal and rest brBédistiff, howeverhas
not alleged that Defendant lacked a meal break poMoy. has he alleged any facts that support
plausible inference that Defendant failed to authorize employees to take; mdaksl, he does not
allege any facts at alMoreover, an employer’s lack of a meal break policy may subject the en|
to liability because it suggests that the employer digprmtidemeal breaks to its employeesot

because the employer failed to advise its employees of their legal rights.
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In sum, Defendant’s allegddilure to“appropriately” advise Plaintiff and the class of mea
break rights may be evidence that Defendant did not provide Plaintiff and the putss/a meal
break as required by law. The bare allegation without more, however, does not lstate dc put
it another way, the allegations are “so sketchy that the complaint does not phevigeet of notice
of the claim to which the defendant is entitled under Rulev@légas 2009 WL 605833 at *2
(internal quotation marks and citation omitted).

The Court accordingly GRANTS Defendant’s motion to dismiss the Fass€of Action
with leave to amend

B. Second Cause of Action: Failure to Provide Rest Periods

Although Plaintiff’'sallegatiors pled under his rest period claim gimghtly beyondhe
conclusory failedto-provide allegation, they are still insufficient. Specifically, Plaintiff alleges t

“Defendantg] written policies do not provide thamployees may take a rest break farnefmur

hours worked, and/or major fraction thereof, and that rest breaks should be taken in thefreiacte

work period insofar as practicable.1d(at{ 49.) However, Plaintiff does not connect this allegd
to his theory of Defendant’s liability, which is not identified in the FAKD. the extent Plaintiff
argues that an employer violates the Labor Code by failing to prowidit@n policy reflecting rest
break requirements, Plaintiff is incorre@eeGreen v. Lawrence Ser€o., 2013 WL 3907506, at ¥
(C.D. Cal. July 23, 2003"[T] he absence of a formal written policy does not constitute a violat
the meal and rest period laws.”). To be sure, the absence of a written peliaeisce that

Defendant failed tprovide rest breaks; it does not by itself, however, create liab8ieée Bradley .\
Networkers Int, LLC, 211 Cal. App. 4th 1129, 1150 (2012) (holding that the lack of companyy
policy regarding breaks could help establish uniform companywide conduct inonattCalifornig

labor law).

¥ Defendant’s motion also seeks to dismiss Plaintiff’'s FAC to the extent it allegd3dfendant
mustrequireits employees to take meal breaks. Plaintiff does not argue against Detenusitn
on this basis. FurtheBrinker specifically held that “an employer must relieve the employee of
duty for the designated period, but need not ensure that the employee does no work.” 53 C4g
1034. Thus, to the extent Plaintiff's claim is based on Defendant’s failure toerégemployees t
take breaks, Plaintiff's claim is dismissed without leave to amend.
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Because the FAC does not inclusidficient factual allegations as to thasis for Defendant

liability in regards to its alleged failure to provide rest breaksCitatGRANTS Defendant’s
motion to dismiss Plaintiff's second cause of actidtth leave to amend

C. Remaining Claims

Finally, Defendantnoves to dismiss under Rule 12(b)(6) the fourth and fifth claims and
strike thefourth through seventh causes of acfimm the FAC to the extent those claims are bag
on missed meal or rest periods, pursuant to Federal Rule of Civil ProcedureRE2f&xding the
motion to strikeRule 12(f) states that a district court “may strike from a pleading an insutfici
defense or anredundant, immaterial, impertinent, or scandalous matter.” Motions to strike ar
generally viewed with disfavor, and will usually be denied unless the atlegan the pleading hay
no possible relation to the controversy, and may cause prejudice to one of the Sades.C
Wright & A. Miller, Federal Practice androcedure: Civil 2d § 1380.

Defendant’s motion to strike seeks to “strike all allegations in the fourth threvghts
causes of action which incorporate Plaintiff’'s defective claimsiigsed meals periods and/or reg
breaks.” (Dkt. No. 14 at 16.) Defendant contends that the fourth through seventh claimesdtail
they are premised, at least in part, on Plaintiff’s first two claims, which alsdHawever, “Rule
12(f) is neitheran authorized nor a proper way to procure the dismissal of all or a part of a
complaint.” Yamamoto v. Omiy&64 F.2d 1319, 1327 (9th Cir. 1977). This is because Rule 1
motions are reviewed for abuse of discretion, whereas 12(b)(6) motions are reveem@am dSee
Whittlestone, Inc. v. Handi—Craft C&18 F.3d 970, 971 (9th Cir. 2010). If Plaintiff's fourth thro
seventh causes of action are actually derivative of Plaintiff's firstcauses of action, the proper
procedural vehicle for dismissal is Rule 12(b)(6), not Rule 12(f). Defendant’s motioikéos
accordingly DENIED.

However, because Plaintiff's fourth through seventh causes of action relygtathlpart, on
Plaintiff's first two insufficiently pled claims, the Court accordingly DISWES those claims with
leave to amend to the extent they are based on the alleged missed meal and resT hhec@ksirt

accordingly need not address at this time the parties’ dispute concerningnphnetheim wages
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owed for failure to provide meal and/or rest periods constitute “wages” tistha included on wage

statements and timely provided upon resignation or termination.
CONCLUSION
For the reasons stated, Defendant’s motion to dismissANGRD with leave to amend,
except to the extd his firstcause ofaction isbased ormanallegedduty to requireemployees to take
meal periodswhich is dismissed without leave to amend. In addition, Defendant’s motion to g
DENIED. Plaintiff shall file his amended complaint within 20 daythe date of this Order.

The parties shall engage in private mediation by January 31, 2014. In advance of the

trike

mediation, the parties shall engage in discovery as set forth in thegsenmanagement conference

statement. (Dkt. No. 29.) The Court will hold a further case management confergr&®e@m. or
March 13, 2014.
IT IS SO ORDERED.

Dated: September 132013 .
JACQUELINE SCOTT CORLEY
UNITED STATES MAGISTRATE JUDGE
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