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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

DARIO L. CANNON,
Plaintiff,

Case No. 13-cv-02419-TEH

V. ORDER DENYING PETITION FOR
WRIT OF HABEAS CORPUS
GERALD JANDA,

Defendant.

This matter is before the Court on m@annon’s petition for a writ of habeas
corpus. The Court has carefully considettezlarguments of the parties in the papers
submitted. Pursuatd 28 U.S.C. § 2254{€) and Habeas L.R254-7 & 2254-8, the
Court finds this matter suitée for resolution without an evidentiary hearing or oral

argument. The petition is DENIED, for the reasons set forth below.

BACKGROUND

On October 3, 2008, Germaine Gallowayswgaot multiple times while seated in a
parked car in Oakland, California. Twemlgys later, Galloway died as a result of his
wounds. In the car with Galloway were Rik@aJohnson and Adrienne Ard. Witnesses
Alvin Jackson and Kenneth Maxwell watearby at the time of the shooting.

On December 3, 2009, anakheda County, Californiafju convicted Petitioner of
Galloway’s murder, assault withsemiautomatic firearm, and possession of a firearm b
felon. Petitioner was sentenced to 50 yeatgdon state prison. The conviction was
affirmed by the California Court of Appeal &dmay 15, 2012, in annpublished opinion.
On August 8, 2012, the California Supreme Gaoleclined to review the appellate court’s
decision affirming Petitioner’s convictiorPetitioner’s state habeas petition was also
denied by the California Supreme Courtdovember 30, 20130n January 7, 2014,

Petitioner was denied certiorari by theited States Supreme Court.
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Petitioner now seeks habeas relief from aairt, challengingarious aspects of
his trial, including the selection of his jyrthe allegedly coerced nature of a government
witness’s testimony, and the adequacy sfriepresentation. Petitioner also brings a

freestanding innocence claim, based on ewdddhat was not introduced at trial.

STANDARD OF REVIEW

Habeas petitions are governed by the Antiiesm and Effective Death Penalty Acf
of 1996 (AEDPA). Under AEDPA, a petitionerestitled to federal habeas relief only if
he can show that the state court’s adjudicaiomis claim: (1) resuéid in a decision that
was contrary to, or involved an unreasoeadgplication of, clearly established federal
law, as determined by the Supreme Cour{2dresulted in a decision that was based on
an unreasonable determination of the facts in light of the evigeasented in the state
court proceeding. 28.S.C. § 2254(d)(1)-(2)Greenev. Fisher, 132 S. Ct. 38, 44 (2012).

AEDPA creates a “highly deffential” standard for evaluating state court rulings
and “demands that state court decisibagyiven the benefit of the doubtWoodford v.
Visciotti, 537 U.S. 19, 24 (2002) (per curiam).state court’s decision is contrary to
clearly established federal law if it “appli@asule that contradicts the governing law set
forth in [Supreme Court] cases,” or arriveadtifferent result in aase that “confronts a
set of facts that are materially indistinguisleaibom a decision of [the Supreme] Court.”
Williams (Terry) v. Taylor, 529 U.S. 362, 405-06 (2000)The state court’s application of
clearly established law must be objectivelyaasonable, not just incorrect or erroneous.
Crittendon v. Ayers, 624 F.3d 943, 950 (9th Cir. 2010ptérnal quotation marks omitted).
Further, a federal court must “presume tlagestourt’s factual findings to be correct, a
presumption the petitioner hdee burden of rebutting byezr and convincing evidence.”
Id.

This standard is intentiota “difficult to meet,” becase habeas is intended to
function as a “guard against extreme malfunctionte state criminal justice systems, ng

as a means of error correctiorGreene, 132 S. Ct. at 43 (citations omitted). petitioner
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must therefore show that th&tate court’s ruling on the @im being presented in federal
court was so lacking in justificationghthere was an error well understood and
comprehended in existingWabeyond any possibility fdairminded disagreement.”
Harrington v. Richter, 131 S. Ct. 770, 786-87 (2011).

DISCUSSION

Petitioner presents five claims for habealgef in his petition to this Court.
Specifically, Petitioner contends:)(lis Sixth Amendment right ta fair trial was violated
because the prosecutor imprdgexercised peremptory alhenges against five black
females from the jury venirg2) the testimony of an eyewitness was coerced because (
her detention, and that Patitier suffered ineffective assasice of counsel because of
counsel’s failure to object tihat witness’s testimony; (Betitioner received ineffective
assistance of counsel when counsel faileolject to the admission of other testimony,

including inadmissible hearsay and opintestimony; (4) newly-discovered evidence

shows that Petitioner is actually innocent; @adPetitioner suffered cumulative prejudice|

In evaluating these claims, the Court revidheslast reasoned state court decision, whicl
in this case is the opinion ofdlCalifornia Court of AppealYlst v. Nunnemaker, 501 U.S.
797, 805 (1991).

I.  Petitioner's Batson/Wheeler Claims Fail.

Petitioner is African-American. At triaRetitioner claimed that the prosecutor’s
peremptory challenge of five black felmaenirepersons was motivated by racial
discrimination in violation ohis constitutional right to a iiatrial as articulated ifBatson
v. Kentucky, 476 U.S. 79 (1986), arReople v. Wheeler, 22 Cal. 3d 25810978). Am. Pet.

at 12! Neither party disputesdh Petitioner made a timeBatson motion. The trial court

! Whedler is the California state law equivalentBdtson. Boyd v. Newland, 467 F.3d
1139, 1144 (9th Cir. 2004). The Court will hereafter refer tdtdison/Wheeler claim as
the Batson claim.

3
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found that Petitioner madepaima facie case of discrimination, heard the prosecutor’'s
allegedly race-neutral reasons for usinggheemptory challengeand then rejected
Petitioner’'sBatson motion upon finding that the proseaotis actions were not motivated
by racial discrimination. On the record, thialtcourt discussed some, but not all, of the
prosecutor’s expressed reasons for the pei@myphallenges, and found the prosecutor’s
explanations to be credible and race-neutral.

On direct appeal, Petitioner argued thna trial court incorrectly applied an
outdated legal standard in denying Batson claim. According to Petitioner, the trial
court only looked for one race-neutral reasojustify the prosecutor’s actions, instead of
considering whether race was a “substantialbtivating factor” as required by more
recent case law. The state appellate cowgttegl this argument and held that the trial
court adequately applied conitinog law and properly denied thHgatson motion. EXx. 7 to
Answer at 20 (Docket No. 16Y0n collateral review, Petition@ow argues that the state
appellate court’s decision, like that of thialticourt, was contrary to, or involved an
unreasonable application of, Supreme Cowrtedent because it failed to address all of
the prosecutor’s reasons indlually and determine whetheacial discrimination was a
substantially motivating facto Am. Pet. at 15-21.

For the following reasons, the Court rejdéditioner’s claims, finding that the stats
appellate court’s decision was not contraryand did not involve an unreasonable
application of, clearly established federallaThe Court additionally finds that the
appellate court’s decision was not based onraeasonable determination of the facts in
light of the evidence preseunt@ the state court proceedi Accordingly, Petitioner’s

Batson claim does not entitle him to habeas relief.

A. The state appellate court correctly rejected Petitioner’s claim that the trial
court used the wrong legal standard.
A federal court’s habeas alysis under AEDPA first inquires whether the state

courts’ last reasoned decisionswaontrary to . . . clearly established Federal law, as
4
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determined by the Supreme Court of the UnBgates.” 28 U.S.(B 2254(d)(1). A state
court decision is contrary to clearly edislbed federal law if it “applies a rule that
contradicts the governing law set forth infJSupreme Court] cases” or arrives at a
different result in a case that “confronts a seaots that are materially indistinguishable
from a decision of [the Supreme] Courtflilliams, 529 U.S. at 405-06. If the state court
applies a legal standard that contradicts gfezstablished federal law, a federal court wil
review the petitioner’s claimde novo, applying the correct legal standard to determine
whether the applicant entitled to relief. Panetti v. Quarterman, 551 U.S. 930, 953
(2007).

The “clearly established federal law” as it pertains to Petitiofatson claim is
Batson v. Kentucky, 476 U.S. 79 (1986), and its progerBatson established that a
prosecutor’s use of a peremptory strike agarnsotential juror on the basis of his or her
membership in a protected clagsa violation of a criminal defendant’s constitutional
rights to a trial by a jury drawn from a repeasative cross-section of the community and
equal protection of the lawBatson, 476 U.S. at 79, 89. Batson analysis is composed of
three steps. First, where a defendant seiea prosecutor has improperly exercised a
peremptory challenge, he must makg iana facie case “by showing that the totality of the
relevant facts gives rise to an inference of discriminatory purpadedt 93-94. Second,
once the defendant has made optiena facie case, the “burden shifts to the State to
explain adequately the racial exclusion” of the prospective juror by offering permissible
race-neutral justifications for the strikelgl. at 94. Finally, in light of the parties’
submissions, the trial court must deterenihether the defendant has shown that a
peremptory strike was “motated in substantial part by discriminatory interiyder v.
Louisiana, 552 U.S. 472485 (2008).

Petitioner specifically contends that thaltend appellateaurts “flouted the

Supreme Court’8atson jurisprudence” by failing temploy what he calls thexyder

2 Black women are a protected class under California stateRagple v. Motton, 39 Cal.
3d 596, 605 (1985).

5
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Test.” Am. Pet. at 13. Inyder, the United States Swugme Court held that “a
peremptory strike shown to have been maid in substantial part by discriminatory
intent could not be sustained . . .Syder, 552 U.S. at 483. Petitioner argues that the
state courts acted contrarySayder by incorrectly applying outdated case law that
allowed courts to “uphold a pemptory challenge as loras it found one race-neutral
reason for the challenge to each black jurarardless of what other reasons were stated
and regardless of whether or not any of thokerateasons were race-based.” Am. Pet. ¢
13. Petitioner’s claim is predicated on twguamnents. First, Petitioner takes issue with
the trial court’s citation of allegedly outdatedses. Second, Petitioner finds fault in the
fact that the trial court only discussed somstaad of all, of the prosecutor’s reasons for
exercising the peremptory $#teis. On direct appeal, @mow on collateral review,
Petitioner asks the courts to draw the infeeethat this means the trial court was merely
looking for one race-neutralgtification for the peremptorghallenges, and failed to
consider whether racial discrimination wa$substantially motivating factor” for the
prosecutor’s actions.

The California Court of Appeal foanPetitioner’'s argument on this point
unpersuasive, and affirmed the trial court’s diexi. After reviewing the trial court record
as a whole, the appellate court explainedtiaiegal standard applied by the trial court
was not contrary t@nyder because the trial court did not fiady of the prosecutor’s
reasons to be race-based, and theregaulkel not have found that racial discrimination was
a substantially motivating factor for the challeagé&x. 7 to Answer at 10. The appellate
court further noted that the trial court apptiagely cited three of the most recent United
States Supreme Court cases and a recdifibi@a Supreme Court decision regarding
Batson motions, indicating that the trial counhderstood and applied the correct legal

standard.ld.

3 It should be noted, however, that the Cdeiittfor another day the decision of whether,
upon such a finding of discrimination asubstantial or motivating factor, the prosecutor
has the opportunity tdefend the challenge by showingtlthis [discriminatory] factor
was not determinative.Snyder, 552 U.S. at 485.

6
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This Court agrees that the trial coapplied the correct legal standard to
Petitioner’'sBatson motion. Petitioner fails to adequbtsupport his contention that the
trial court’s decision not tondividually address each andezy one of the prosecutor’s
reasons was contrary to the legal standard establish&u/ttsr. Nowhere does the
Supreme Court, in that deasi or any other, requir@ trial court to explicitly review, on
the record and in opesourt, every one of a prosectgoreasons individually before
finding that the peremptory alenges were not motivated bgcial discrimination. The
law only requires a court to consider all o #vailable evidence, including the parties’
submissions, before decidimdhether the petitioner has shown purposeful discriminatior
by the prosecutor,e., that “race was a substai motivating factor.” See Batson, 476
U.S. at 98Crittenden v. Ayers, 624 F.3d 943, 958 (9th Cir. 201@gok v. LaMarque, 593
F.3d 810, 815 (9tiCir. 2010).

Further, nothing in the recosliggests that the triabart found even one of the
prosecutor’s nearly two dozerasons to be racially motivate Consequently, Petitioner’s
own description of the contein which the purportedShyder Test” should be applied
counsels against its application in this calsehis Traverse, Petitioner states that the
Syder Test, composed of an individual analysiseach reason given for the peremptory
challenge, should be usedlen a prosecutor gives multigieasons for challenging a
juror, and when some are arguakdce-neutral, and when some are race-based . . . ."

Traverse at 1. Neither the trial court nor the state appellate courtdoyodéthe

prosecutor’s reasons to be race-based. Indtfeadrial court reasonably addressed what ||

considered to be the substahteasons offered by the proseaytwhich is at the very least
within the threshold of analigsthat would be required 8nyder’s “substantially
motivating factor” test, if one assumes that thithe type of case in which it should be
applied. Ideally, a trial court would disssuall of the prosecutor’s reasons in turn,
providing appellate and federal courts witheathaustive record of its analysis regarding
the motivations underlying the exercise ofgrmaptory challenges. However, this Court

recognizes that such a detailed analysis omeb@rd is not always practical during trial,
7
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and the Court has been directed to no authtrdy requires the trial court to provide such
a record for appellate and collateral review.

Moreover, Petitioner’s argument that theltgaurt cited partially outdated cases is
neither dispositive nor persuasive. It is nobegh that the trial court merely cites to old
cases that contain a mixtuwvégood and bad law; rathehe last-reasoned state court
decision itself must be “contrary to, or inve[\] an unreasonable plgcation of, clearly
established Federal law.” 28 U.S.C. $2@l)(1). The state appellate court found
Petitioner’'s argument regardingetie allegedly erroneous ¢itans unconvincing in light
of the entire record, especially when vieweithin the context othe actual analysis
undertaken by the trial court attte ultimate decision on PetitioneBatson motion. This
Court agrees. Where no racially discrimimgitootivation has been identified, and all
substantial justifications fadhe peremptory challenges hdween determined race-neutral,
the distinction betweefinyder and the cases cited by the trial court is meaningless. In
other words, the trial coucould not have engagedtime outdated “mixed motive
analysis” suggested by those cases because the triatimboot find any mixed motives.
Petitioner’s reiteration of his concerns abthgse citations fails to provide sufficient
evidence that the appellate court’s deti@ation on thigoint was objectively
unreasonableSee Harrington v. Richter, 131 S. Ct. 770, 786-87 (2010 ittenden, 624
F.3d at 950.

B. The state appellate court’s factubdeterminations were reasonable.

That the California Court of Appealtecision was not “contrary to” clearly
established federal law does not end tbar€Cs inquiry under AEDPA. “Once we
conclude that the trial court hasnthucted an adeqteainquiry undeBatson, our review
must shift from § 2254(d)(1) to a reviewtbk reasonableness of the state court’s factual
determinations under § 2254(d)(2Murray v. Schriro, 745 F.3d 984, 1006 (9th Cir.
2014).
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Neither party disputes that Petitiorsatisfied his burden to makgama facie
showing of purposeful discrimation, as is required Batson’s step one. As previously
explained, once that showing was made, thddrushifted to the prosecutor to offer race
neutral justifications for each strike. Thosstifications do not have to be “persuasive, o
even plausible”; at the second steyBafson, “the issue is theatial validity of the
prosecutor’s explanation.Purkett v. Elem, 514 U.S. 765, 768 (%) (internal quotation
marks omitted). “The state trieourt was then required, stiep three, to evaluate the
persuasiveness of the prosecutor’s arditad reasons, and determine whether the
defendant ha[d] established purposeful discriminatid@astellanosv. Small, 766 F.3d
1137, 1147 (9th Cir. 2014) (enal citations and quotation rka omitted). In this last
step, the trial court was obligatea“undertake a sensitivedairy into such circumstantial
and direct evidence of intent as may be availabBafson, 476 U.S. at 93. In doing so, a
comparative juror analysis tveeen the challenged prospective jurors and the empanele
jurors can serve as “evidence tendiogrove purposeful discriminationMiller-El v.
Dretke, 545 U.S. 231, 241 (2005).

However, ‘Batson and the cases that follow it do meguire trial courts to conduct
a comparative juror analysisMurray, 745 F.3d at 1005. Iresd, a formal comparative
analysis can be conducted bfederal court “to review theeasonableness of the factual
determinations underlying ¢hstate court’s decision.fd. Where the state trial and
appellate courts did not undertake a comipagguror analysis othe record, a federal
court must do so on collateral revie@astellanos, 766 F.3d at 1147 (citinglurray, 745
F.3d at 1004-07). In condtiieg this comparative analysidamerson v. Runnels, 713 F.3d
1218 (9th Cir. 2013)provides guidance:

To begin, we must perform inelffirst instance the comparative
analysis that the state court deell to pursue.Then, we must
reevaluate the ultimate statdecision in light of this
comparative analysis and anther evidence tending to show
purposeful discrimination to etide whether the state was
unreasonable in finding the prosecutor’s race-neutral
justifications to be genuineln essence, we must assess how
any circumstantial evidence opurposeful discrimination

9
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uncovered during the compéxe analysis alters the
evidentiary balance and whetheonsidering theotality of the
evidence, the state court’s citatity determination withstands
our doubly deferential review.

Id. at 1225-26.

In addition to undertaking a comparativeguanalysis, the Court must review the
reasonableness of the state appellate conthiesr factual determinations upon which its
decision to affirm the trial court was madgs this inquiry is limited to the “evidence
presented in the State court proceeding,” 8 &2%4), this review islimited to the record
that was before the state court thdjudicated the clen on the merits.”Cullen v.
Pinholster, 131 S. Ct. 13881398 (2011).

Because this Court has detened that the state courts did not apply a legally
defective standard, when reviewing the decisf the California Court of Appeal this
Court must apply a “doubly deferential” standafdeview. First, the Court must defer to
the California Court of Appeal in accamce with the requirements of AEDPA&ee, e.g.,
Harrington, 131 S. Ct. at 786-87 (holding theapetitioner must show that the “state
court’s ruling on the claim being presenteddderal court was so lacking in justification
that there was an error well understood aomprehended in existing law beyond any
possibility for fairminded disagreement”).e®nd, in reviewing the California Court of
Appeal’s decision, this Court must alszognize that the state appellate court itself
employs a deferential standard of revievaimalyzing the trial court’s decision. As

explained by the appellate court:

This deferential standard ofwiew gives the trial court great
resPonS|b|I|ty for ferreting out discrimination. Ra¢ir dire, the

trial court personally withesses the totality of the factual
inquiry, including the demeanand tone of voice of both the
prosecutor and the prospective juror. It observes the unspoken
atmosphere in the courtroom. Thtise trial court is best able
to place the prospective jurbmesponses in context. Lénix,
supra, 44 Cal.4th at pp. 626-62%e Shyder, supra, 552 U.S.

at p. 477.) The trial coumnakes credibility determinations
based on verbal and nonverbal communicatiorsee ills,
supra, 48 Cal.4th at p. 17@&enix, supra, 44 Cal.4th at pp. 613,
622.) We defer to those credibility determinations, whether
express or implied. See Mills, supra, 48 Cal.4th at pp. 175-
176; Lenix, supra, 44 Cal.4th at p614.) Even so, this
deferential standard of revievemains a meaningful one on

10
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appeal. The reasons given by agacutor for the exercise of a
peremptory challenge stand dall on their plausibility.
(Miller-El v. Dretke, supra, 545 U.S. at p. 252;enix, supra,
44 Cal.4th at p. 621.)We review the plausibility of the stated
reasons on the basis of the entire recortenik, supra, 44
géaé_é)lth at p.621; seMiller-El v. Dretke, supra, 545 U.S. at p.

Ex. 7 to Answer at 11. Consequentlyr@viewing the state appellate court’s decision
regarding Petitioner'Batson motion, this Court can only grant habeas relief where it fin
that the state appellate court's own exeroisgeference to the trial court resulted in a
clearly unreasonable determination. With thighly deferential standard in mind, the

Court turns to the specificslating to each of the fivehallenged venirepersons.

1. Ms. Ali

According to the Court’s assessment ofttid record, the prosecutor stated five,
perhaps six, reasons for challenging Ms. Al): The “primary reasn” was that Ms. Al
was having a “tough time getg through the [initial] 14uestions.” (2) She was
“extremely vague” about whidamily members had been arrested. (3) She had an
“extensive connection” to theriminal justice system, arfdot on the law enforcement
side of it.” (4) She was not sure if she cosddave. (5) She said she may have to interruj
the proceedings frequently duentedical problems. And poss$y also (6) “She was born
in 1937, and given her age, | believe tisahe reason | could have sworn that | did
challenge her for cause for some of the things that she said, dnit iént to speak to
that unless | have a clear record on B.Aug. RT 833-34. Rgarding reason six,
Petitioner enumerates this as a separatemegisen for the peremptp challenge of Ms.
Ali, while the State and the California CooftAppeal group the issue of age with Ms.
Ali's difficulty answering the jury questionnair The transcript does not resolve this
discrepancy, and even appears to suggasthie Prosecutor was not using Ms. Ali’'s age
as a basis for her peremptatyallenge at all, but was instead noting it as a possible rea
for a challenge for cause. Having noted ot of ambiguity, the Court will nonethelesg

include this sixth “reason” in itBatson analysis out of an abundance of caution.
11
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The trial court accepted the prosecutor’s reasons for challenging Ms. Ali as rac
neutral. First, regarding Ms. Ali's difficultgnswering the jury gstionnaire, the court
noted: “Ms. Ali was slow and vague. She dppear to have a hard time with the
guestions and the 12 questions posed b¥that’s single-page @stionnaire, and that
was my observation as well. Ms. Ali did haa@me level of difficulty in dealing with
these questions.” 5 Aug. RB68. Second, regarding M&li's vague answers about
which family members had beamrested, the court noted: “Hanswers were vague, and |
made notes to that effect of my own, whichave reviewed, gdthe prosecutor] was
speaking and matching thenitvmy own recollection.”ld. Finally, regarding Ms. Ali’'s

extensive negative connectiotasthe criminal justicsystem, the court noted:

| also note that Ms. Ali . . . lsaextensive connéons with the
criminal justice system. That,ieer family does, not the juror,
herself, but her family does.Many family members were
arrested, have served time. She has a brother convicted of
manslaughter. She stated that her brother was not fairly
treated, and that's a factor that the courts have indicated, not
only contact with the criminajustice system, but negative
contact.”

5 Aug. RT 858-59. The tii@ourt explained that negaéivcontacts with the criminal
justice system, especially when the juror feels those contacts involved unfair treatmer
legitimate considerationdd. Consequently, the trial courbesidered and validated three
of the five (or potentially sixjeasons offered by the prosecutor.

Applying due deference, the California@bof Appeal found that substantial
evidence supported the trial court’s denial ofBagson motion as to Ms. Ali. In

reviewing the trial court’s decisigthe state appellate court wrote:

The trial court’'s own observations were consistent with the
prosecutor's - that Ms. Ahad difficulty respondinfg to
guestions, that she gave vague answers and that her family had
had extensive, negative contcwith the criminal justice
S%Ster_n. One brother had bemamvicted of manslaughter and
she did not believe that he had been fairly treated. A negative
experience of the criminal juséicsystem is a valid reason for a
prosecutor to exclude arospective juror. (Sekenix, supra,

44 Cal.4th at p. 628.)

12
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Concern about a prospectivergus ability to perform the
duties of a juror is clearly ather race-neutral reason for
exclusion. Ms. A.’s manner isdhsort of nonverbal cue that is
best evaluated by a judgéserving voir dire. Nlills, supra, 48
Cal.4th at p. 176Lenix, supra, 44 Cal.4th at pp. 613, 622.)
The trial court's assessment of Ms. A.’s conduct and of the
sincerity of the prosecutor'saa-neutral reasons for excluding
her from the jury are entitled tdeference on appeal. (See,
e.g.,Mills, supra, 48 Cal.4th at ppl75, 184-185tenix, supra,

44 Cal.4th at pp. 613-614, 6263ubstantial evidence supports
its denial of the Batson-Wheelenotion as to Ms. A. (See,
e.g.,Mills, supra, 48 Cal.4th at p. 185).

Ex. 7 to Answer at 14.

Applying the appropriate, dbly deferential standard oéview, this Court finds
that the determinations of the state appeliat@t were not objectively unreasonable.
First, the state appellate court appropriatgdplied deference to the trial court in
determining that the prosecutoclaim that Ms. Ali had diiculty answemg the jury
guestionnaire was a race-neutral reason forcesieg a peremptory challenge. “The trial
court has a pivotal role in evaluatiBgtson claims.” Shyder, 552 U.S. at 477. This is
often the case because, in evaluaBatgson claims, race-neutral challenges often invoke
juror's demeanor, “making the trial courfisst-hand observationsf even greater
importance.” ld. This Court, like the appellate court,nst in the positn to second guess
the trial court’s assertion thatindependently observed Mali's difficulty answering the
jury questionnaire, which isr@ason that would not ordinarily be well-reflected in a cour
transcript. As such, the state appellate coad correct in deferring to the trial court’s
first-hand observations about Ms. Ali's demeanor.

Second, the Court notes that the tadalirt also independently confirmed the
prosecutor’s claim that Ms. Ali gave vaguesaers in response tpuestions about which
family members had been arrested. Additionally, the transcript corroborates this accq
When asked about family members who haghba&rrested, Ms. Alnswered, “I'm sure
that | do have family members that's beerested, that has a criminal past. | have a
brother who passed.” 2 Aug. RP4. Later, in response guestioning by the prosecutor,

she clarified that her brother was convictédnanslaughter 30 years earlier, and that het
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son was arrested and acqudttd a drug offenseld. at 294, 299-300. “It's a big family,”
she said, “[tlhere might have been somere arrested, but | don’t know!d. at 300.
Finally, she later corrected herself and ghat her brother had committed manslaughter
40 years earlierld. at 329. She also indirectly smered the prosecutor’s question
regarding whether her biagr had been treated fairly by the systeégeeid. at 300-301. It
Is certainly within the realm of reasonabldgment for the prosecutand trial court to
find that this series of indirect, equivocakponses to a simple, direct question were
“vague,” and could give a prosecutor r@aso worry about the juror’s opinion of, and
connections to, the crimahjustice system.

Third, in evaluating the prosecutor’s ctathat Ms. Ali had negative contacts with
law enforcement, the Court must undertakeomparative juror atysis in order to
determine whether the appellate court madeagonable determination. Petitioner points
out that four seated jurors also had relatiweslose friends with felony histories. Am.
Pet. at 23-24. On this basis, he claina thhen a prosecutor allenges a minority juror
for a characteristic that apmiequally to a seated whiterqu, this establishes pretext,
Miller-El, 545 U.S. at 248, and that the “prosemnits proffer of [a] pretextual explanation
naturally gives rise to an infaree of discriminatory intent.’ld. at 24 (quotingnyder,

552 U.S. at 485. However, an actual conyguar between Ms. Ali and these four seated
white jurors is weakand does not evince drsminatory intent.

Juror 5’s son was arrested in 2000 fossession of methamphetamine, and he
served time in jail, instead of prisondits. Ali’s brother. 4 Aug. RT 741-44.
Afterwards, the son returned tollege and finished his degre&d. Importantly, Juror 5
felt that his son was treated fairly by the pidi system, and that the experience was a
good lesson for his sorid. Conversely, Ms. Ali refused to\g a straight answer to the
prosecutor’s repeated question of whether shéhiat her brother had been treated fairly
and/or wrongly convictedSee 2 Aug. RT 300 (responding these questions by saying
that her brother claimed he was using seledsg, that a witnessaigst him had turned

state’s evidence, and that he had never begouble before). Unlike Ms. Ali, Juror 5
14
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was not vague answering queasabout his son’s expereineéh the criminal justice

system. See Cook, 593 F.3d at 817 (finding as wealcomparison between challenged

juror and seated jurors who were candid wiblirt and accurate about description of their

relatives’ criminal history). Finally, Ms. lAhad numerous family members that had bee
arrested; Juror 5 did not.

Juror 2’s brother had been arresteddossession a small amount of marijuana 35
years earlier. 1 Aug. RT 203-09. However, d@ounlike Ms. Ali, said that his brother
had been treated fairly byedltriminal justice system, geaps even “too fairly.”ld.
Additionally, like Juror 5, but unlike Ms. AliJuror 2 did not prade vague answers to
guestions relating to these issues. While the temporal distance between that crime a
jury selection was similar to & between Ms. Ali’'s brother'srime and the jury selection,
that is where the similaritieend. Unlike Ms. Ali, Juror &id not have other criminal
connections, and the severity of the crimenoatted by Juror 2’s son does not approach
that of the one committed by Ms. Ali’s brother.

Juror 10 had a college friend that veaigested twelve years earlier for drug
possession and counterfeitingAdg. RT 700-05. He beliedethat his friend pled guilty
to the charges and that he was wddtirly by the judicial system.d. In addition to the
fact that Juror 10 was neague in his answers regardithese matters, it is a weak
comparison between the crime of a collégend and those of one’s brother, son, and
potentially other family members.

Juror 11 had a nephew, through her hagbaho lived in another state and had
recently been arrested for a Didlwhich a passenger in his car was killed. 3 Aug. RT
413-16. She had limited knowledge aboutdrsposition of the matter, but believed that
he had not yet been chargdd. She told the trial court thahe felt he was being treated
fairly by the systemld. As with the other jurors, theomparison between Juror 11 and
Ms. Ali is weak. While it igrue that this incident mightte classified as vehicular
manslaughter, which is similar at leastitie with the crime conmitted by Ms. Ali’'s

brother, the nephew’s case was still in a nass&ge, and the Juror’s only real connectig
15
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to the alleged crime is that she had spokih the nephew’s parents, to whom she was
related only by marriagdd. Further, it is again clear thatror 11 felt that her nephew
was being treated fairly, as opposed ta Miss suggestively negative opinion of her
brother’s treatment.

The Court is not convincedtiat any of these seatpdors provide a compelling
comparison showing pretext. In an efftrtovercome the weakse of these comparisons,
Petitioner citedMiller-El for the proposition, “Aper serule that a defendant cannot win a
Batson claim unless there is an exadtientical white juror would leavBatson
inoperable; potential jurors are not producta @kt of cookie cutters.” 545 U.S. at 247
n.6. Petitioner's statement of law is catteHowever, even umd a most forgiving
standard, the comparisons arsufiicient to support a finding gfretext on the part of the
prosecutor or unreasonableness @ngart of the state courts.

Fourth, while the trial court did not exjgsdy address the prosecutor’s claim that

Ms. Ali was not sure if she could serve, t8igurt finds that this reason was similarly race

neutral. Petitioner argues any claim by the gcosor that Ms. Ali “wasn’t sure if she
could serve” is unsupported by the transcaipd thus pretextual. Am. Pet. at 25.
However, when asked if she would be ablelecide whether petitioner was guilty of
murder, she said, “I'm pretiyure | will.” 2 Aug. RT 304. This answer indicates a
reasonably uncomfortabtiegree of uncertainty about Mali's ability to carry out the
fundamental task of a juran this case. Ms. Ali also saidat she was not sure if she coul
carry on as a juror in light of her medicaindition. 2 Aug. RT331. Because the
prosecutor and trial court were in a betterijps to assess Ms. Ali's demeanor when she
answered these questions, and because Ms. Ali's answers give reasonable cause for
concern, the Court finds that Petitioner Faiked to expose any pretext for race-based
motivation.

Fifth, the Court reviews the prosecutotlaim that she was concerned Ms. Ali’s
medical issues might interrupt the tnmbceedings. 5 Aug. RT 833. Duringr dire,

Ms. Ali was asked if she had any “pregsproblems, anythintpat would probably
16
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distract [her] if [she] were $ected as a juror[.]” 2 AudRT 330. She responded that she
did have “a few” of such pressing problethat might distract her, most importantly
indicating that she was diabetic and woulgéhto drink fluids and use the bathroom
frequently, which by her own accounight interrupt the proceedingsd. at 331-33. She
explained, “If | drink a lot of fluids, | have twn out to the ladies’ roorh 2 Aug. RT 332.
Petitioner now argues that nobody told Ms.tAkt she could usthe bathroom during
breaks, which would prevent any interruptiodsn. Pet. at 25. The record does not
support this claim. The prosecutor in fadbmned Ms. Ali, “I know that Your Honor will
allow you to get up and stretch and do som#efthings and probapto intakes of fluids
and whatever is necessary for.you to do.” 2 Aug. RT 3B The prosecutor then asked
Ms. Ali if, in light of this fact, she thaght that she could “cey on as a juror.”ld. Ms. Ali
responded, “I really don’t know.”

On this point, Petitioner further contentdd/hen a prosecutor does not question a
juror on a factor, but then chab to exercise a challenge besawof that factor, that shows
the purported ground is preteatd Traverse at 7. This is true, but it misrepresents the
exchange between the prosecutor and M. Wl fact, the reord shows that the
prosecutor asked numerous follow-up questainsut Ms. Ali's medical condition and the
type of interruptions that it might creat8ee 2 Aug. RT 331-33. In response, Ms. Ali
continued to express reservations about hiityato serve on the jty. The prosecutor’s
guestioning and exercise of a peremptorglleimge on the basis of Ms. Ali’'s medical
condition appear race-neutral, and the state cdintngs to that eféct were reasonable.

Finally, the Court reviews what Petitiangdaims to be the sixth reason the
prosecutor exercised a peremptohallenge of Ms. Ali — hesilge. As previously noted,
the record does not support tlaim that the prosecutoradtified Ms. Ali's age as an
independent basis for her peremptory challengenetheless, the Court considers it in th
Batson analysis out of an abundance of cautidis. Ali was 72 years old. Petitioner
argues as pretext the fact that the proseditbnot challenge Juror 5, who was 64. Am.

Pet. at 24 (citing 4 Aug. RT 738-40). Howee, for many individuals, the difference of
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eight years can result in a meaningful déiece in cognitive and physical functioning.

Without the opportunity to pergally assess Ms. Ali's demeanor and interaction with the

trial court, and thereby come to an indepantdietermination of lve her age might have
presented itself in relation to hsuitability as a juror, the Coumust defer in this respect
to the state appellate court, isfh in turn properlydeferred to the trial court for the same
reason. Ultimately, both the record and Petitioner’'s argument opdinisfail to provide
clear and convincing evidence that the presionpf reasonablenesbauld be displaced.
Se Ricev. Callins, 546 U.S. 333, 338 (2006) (“Seatourt factual findings, moreover, are
presumed correct; the petitioner has the buafeaebutting the presumption by clear and
convincing evidence.” (interhguotation marks omitted)).

In light of the record as sicussed above, the state dlgpe court’s conclusion that
race was not a substantially motivating faétothe prosecutor’s pemgtory challenge of
Ms. Ali was not objectively unreasonableckuhat it was “beyonthe possibility for

fairminded disagreement.See Harrington v. Richter, 131 S. Ct. 770, 786-87 (2011).

2. Ms. Johnson-Hagler

The prosecutor offered three reasonscfmllenging Ms. Johnson-Hagler: (1) “She
is connected to the criminal jirse system, and, againgt on the law enfeement side.”
(2) “She seemed nice,” but she was verpifiionated and very strong-willed and very
loud.” The prosecutor notedahJuror 2 was also outspokamd opinionated, but that she
liked him because he was “hardworkingidethat she feared Wiag two opinionated
jurors on the same jy because they might “butt hedd$3) The prosecutor did not like
the way that Ms. Johnson-Hagtiscribed her nephews’ scrapes with the law. “She ke
talking about her nephews and how stupid theye,” the prosecutor explained. The
prosecutor stated, “I certainly wouldn’t calbatibehavior stupid. 1 find it objectionable,
offensive, frightening. . . . All this womdsept saying is that it was stupid, and that
concerns me. She might not find the defenddiféstyle that objectionable.” 5 Aug. RT

834-36.
18
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The trial court accepted the prosecutstatement that ghwas “opinionated,
strong-willed and loud.”ld. at 859. It also found credibtbe prosecutor’s concern about
having two strong-willed jurorthat might conflict.ld. at 859-60. It noted that her family
had “extensive connections” withe criminal justice systn, stating, “Two of her
nephews were convicted of robbery and drigrses in addition to more minor offenses,
such as driving without a licenselt. at 860. The trial court also accepted the
prosecutor’s claims that, whéts. Johnson-Hagler stated threr nephews were “stupid,”
she did not say that they were “wrondd. It agreed that the prosecutor was entitled to |
concerned by Ms. Johnson-Haggeailure to “express fealigs that the conduct was in
any way morally repreherse and legally wrong.1d. at 859-61. Accordingly, the trial
court reviewed and validated all of the progtor’s reasons for exercising a peremptory
challenge of Ms. Johnson-Hagler.

After summarizing the trial court’s decisiahg California Court of Appeal rejected
Petitioner's argument that Ms. Johnsongkéa was improperlghallenged by the

prosecutor, writing:

Again, negative criminal justicexperiences are a valid reason
to exclude a prospective #'uror. (Semix, supra, 44 Cal.4th at

p. 628.) The strength of Md.’s opinions and their possible
effect on other jurors could also form a valid concern for a
prosecutor during the jury selection proceskl. &t pp. 623-
614 [race-neutral reason may besdxd on mix of jurors].) The
trial court’'s assessment of Ms. J.’s attitude and of the sincerity
of the prosecution’s reasons fxcluding her are both entitled
to deference on appeal. (See, eMylls, supra, 48 Cal.4th at
pp. 175, 184-185Lenix, supra, 44 Cal.4th at pp. 613-614,
626.) Substantial evidence supathe trial court’s denial of
Cannon’s motion challenging thexclusion of Ms. J. (See,
e.g.,Mills, supra, 48 Cal.4th at p. 185.)

Ex. 7 to Answer at 15-16.

Regarding Ms. Johnson-Hagler's connectiafith the criminal justice system,
Petitioner argues that the prosecutor overstiiese contacts because one nephew only
had an old drug conviction and the other hadinor driving conviction. Am. Pet. at 28-
29. Petitioner also claims that the trial daexaggerated the record because “[o]nly one

nephew was convicted of a criminal offenaed the crime was drug-related, not robbery
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Id. at 31-32. Petitioner additionally claims thag tinial court ignored the fact that several
non-black jurors’ families and friendsdhaquivalent criminal historiedd. at 32.

However, the Court agrees with the 8tdtat Petitioner misstates the record
concerning the nephew’s “old drug convictioiAnswer at 19. The nephew was actually
involved in a drug-related bbery in which an accomplice fired a gun and the nephew
served two years in state prison. 2 ARg.311, 316-17. MsJohnson-Hagler even
characterized the crime as “more of a robbeigl.’at 316. Similarly, the other nephew
was not arrested for merely driving without a license, but for driving without a license
violation of probation, and fdrying to evade the officer who made the traffic stbgh.at

312, 318-19. The fact that the nephew wascoavicted at the time of jury selection —

although he was still in custody and faced poé¢charges — is less important than the fact

that his probationary status suggestasmther additional criminal historyd.

As with Ms. Ali, the Court must conduatcomparative juror atysis here where
the state courts did not. In doing s thourt finds that Ms. Johnson-Hagler’'s
connections to the criminalgtice system are distinguishalirom those of the seated
jurors. Ms. Johnson-Hagler’'s connections are decidedly more serious than those of J
1, who had a friend that received a DUI{ tanich was contesteand cleared, and a
brother who had also been arrested for a it was still pending at the time of triciee
4 Aug. RT 609-10. Juror llfehat his brother and friend had been treated fairly by the
justice system, perhaps even “fagly.” 1 Aug. RT 206.

Ms. Johnson-Hagler's connections are simylanbre serious than those of Juror 5,
whose son was convicted of possession of amfiihnetamine ten years earlier, served tim
in a county jail, andurned his life around — a process thuror described as positive for
his son.See 4 Aug. RT 739-40. Unlike Ms. Johnsbtagler’'s nephew that served time in
a state prison for robbery, Juror 5’s son @@yved time in a county jail and was involved
in a victimless crime Further, Juror 5’s experience witls son’s criminal behavior was
an admittedly positive one, witiavould reasonably nka this connection to the criminal

justice system less distaful for a prosecutor.
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A comparison between Msoldnson-Hagler and the remaining jurors identified by,
Petitioner is even less helpful, especially gilee more tenuous falmal connections that
those jurors had with the lawbreakers. Juror 10 hantlege friend that was arrested for
drug possession and counterfeiting twelve years eattieat 700-05. He believed his
friend had been treated fairlyd. Juror 11 had anarriage-related nephew that had been
recently arrested for a DUI that resultedhe death of a passengeut had not yet been
charged with any crime. 3 Aug. RT 413-1l6ke most of the others, Juror 11 stated that
her nephew had been treatadly by the system.

All of the preceding comparisons are wedle isolated incidences of criminality,
largely committed by the jurors’ friends, mmates, and non-bloodlaéives, with only a
few exceptions, are not comparable to the repeat crimirtdlMs. Johnson-Hagler’s
nephews. Further, these comparisonst be viewed in contextee Cook, 593 F.3d at
822 (finding detracting characteristics aftaallenged juror made him not “otherwise-
similar” to seated jurors thahared certain other similaritjesFor example, none of these
Jurors expressed the kinddifmissive attitude dispfad by Ms. Jonson-Hagler’s
flippant description of thesaimes as “stupid.” Accordingly, the Court finds that the
appellate court was reasonable in affirming titial court’s assessment of the prosecutor’
explanation that she dismissed Ms. Johnsontaglpart because of her connections to
the criminal justice system.

Petitioner next takes exception with fr@secutor’s challenge of Ms. Johnson-
Hagler for being opinionatedhile she passed on opinionated Juror 2. Am. Pet. at 29.
Petitioner argues that a challenge on this haags pretextual becausdite seated Juror 2
was also opinionatedd. However, the prosecutor explained that her reason for
challenging Ms. Johnson-Haglas not just because she was opinionated (in fact, Ms.
Johnson-Hagler self-describad “very opinionated, 2 Au@RT 324), but that she did not
wanttwo opinionated jurors that @it butt heads. 5 Aug. R334-35. According to the
prosecutor, she passed on Juror 2, andisotlohnson-Hagler, because Juror 2 was

disapproving of his brotherd@rug conviction, while the presutor (and the trial court)
21
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perceived that Ms. Johnson-Hagler was dismissive of her nephews’ ctuinas336.

The prosecutor explained, “[T]regtitude I'm looking for in jurcs . . . [is that a crime is]
despicable conduct, and [an indicatioattthe juror] didn’'t approve of it.1d. Moreover,
the prosecutor did challenge a white juror that she also considebedbutspoken and
strong-willed, supporting the prosecutociedibility and suggémg the absence of
pretext. 1d.; see Jamerson v. Runnels, 713 F.3d 1218, 1231 (9thrCR013) (explaining that
by exercising peremptory strikes against non-black jurors who had similar characteris
to the struck black juror, the prosecutomimstrated a sincere concern from the same
problematic trait she identified the struck black juror).

Finally, Petitioner contests what appe#r be the primary reason that the
prosecutor exercised the peremptory clmgiéeagainst Ms. Johnson-Hagler, which was
because of her allegedly dismissive attittmeard her nephews’ crimal behavior. Am.
Pet. at 30. The prosecutor explained thatwhnted jurors who viewed criminal behaviof
as offensive and not merely a poor choibeAug. RT 835. The trial court agreed,
similarly finding that Ms. Johnson-Hagle@stitude was dismissive — a judgment of
demeanor that this Court is not in the positio second-guess absenmpelling evidence.
Nonetheless, Petitioner contends that a corspamvith Jurors 5 and 11 on this point
demonstrates pretext. Am. Pet. at 30-Btbwever, Juror 5 clearly thought that his son’s
criminal behavior was offensive and moraiyprehensible, the product of being mixed uy
in the wrong crowd. 4 Aug. RT 741-44. flct, he said that his son’s arrest was a good
experience for himld. Juror 11 did not say anything $aggest that she did not find her
out-of-state, marriage-related nephew’s re@dt to be morally objectionable. Instead,
she explained that she did not know much abwaiincident. 3 AugRT 412-13. This is
in contrast to Ms. Johnson-Hagler’s desaoipiof her nephew’s l&vior as “stupid,”
which both the prosecutor and the trial coutrfd to be dismissive. 2 Aug. RT 312, 3164
17, 322.
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In light of the record adiscussed above, the stateid’s conclusion that valid
grounds, and not race, motivated the stak&s. Johnson-Haglavas not objectively

unreasonable.

3. Ms. Norman

The prosecutor provided three reasonsfallenging Ms. Norman: (1) She had a
“strong connection” to the criminal justicessgm, in the form of a brother that was
incarcerated for much of hige. When asked whetheralthought her brother had been
treated fairly, she answerétror the most part, | guess so.” (2) She had a negative
experience with the criminal jtise system regarding an incideftidentity theft. (3) She
exhibited a bad attitude in capand provided an odd answerthe prosecutor’s question
regarding her ability to be fair asjuror. 5 Aug. RT 839-42.

The trial court validated these reasdirgjing that she had a “strong connection
with the criminal justie system,” and that “[r]elatives bérs . . . had been arrested and
convicted of drug offenses for burglary.” @ RT 862-64. The tri@ourt also validated
the prosecutor’s concern about Ms. Normdrdd experience with the criminal justice
system, and corroborated the prosecutor’srctiiat Ms. Norman exhibited a bad attitude
stating: “[The prosecutor] doesn’t want same who felt that she was badly treated sittin
on a jury, and who might transfdrose feelings to this parti@rlcase. | think it's fair to
say that Ms. Norman, the prospective puexhibited a hostile attitude toward the
prosecutor.”ld.

The state appellate court determined thattrial court’s findings were race-neutral

and supported by substantial evidence, writing:

Ms. N.'s personal and strongegative experience of the
criminal justice system-—beingl$aly arrested because of the
acts of a third party who stolehidentity—forms a proper race-
neutral reason for a prosecutor to exercise a peremptory
challenge against her. (Skenix, supra, 44 Cal.4th at p. 628.)
The trial court found that Md\. displayed an attitude hostile

to the prosecution, another racedtral reason for exclusion.
On appeal, a trial court's assessment of a prospective juror’s
nonverbal attitude is entitleth deference on appeal Mi(ls,
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supra, 48 Cal.4th at p. 17&enix, supra, 44 Cal.4th at pp. 613,
622.2 Its finding that the(JQrosecutor’s reasons for excluding
her from the jury were credibis also entitled to deference on
appeal. (See, e.dMills, supra, 48 Cal.4th at pp. 175, 184-195;
Lenix, supra, 44 Cal.4th at pp. 61314, 626.) As substantial
evidence supports the trial coarfindings, it properly denied
Cannon’s Batson-Wheeler motion as to Ms. N. (See, e.g.,
Mills, supra, 48 Cal.4th at p. 185).

Ex. 7 to Answer at 16-17.

The appellate court’s findings regardithe challenge of Ms. Norman were
reasonable. First, Petitioner objects toghasecutor’s claim thd#ls. Norman “had a
strong connection” with the criminal justicessgm. Am. Pet. at 35. Petitioner argues th
seated white Jurors 2, 5, 10, and 11 hadlariyistrong criminal connections and yet werst
seated, which Petitioner clainssevidence of pretextid. The Court disagrees. Ms.
Norman stated, “My brother . . . has beeamal out of every California jail there is.” 3
Aug. RT 444. He had been &t least two state prison&d. at 446. Additionally, he was
currently in a mental hospital because of his drug et 444, 447, 452. Further, Ms.
Norman stated that she was close toldmether, which might lead to the reasonable
conclusion that she was more affected bylnether’'s exposure tine criminal justice
system than the other jurorSee 5 Aug. RT 863. Converselyurors 2, 5, 10, and 11 did
not have close relatives that were career io@ais with the long tatory of incarceration
experienced by Ms. Norman'’s brother. Thesergihave been profiled in the comparativ
juror analyses undertaken above, armal/gte weak comparisons to Ms. Norman,
foreclosing Petitioner’s claim of pretexBee Cook, 593 F.3d at 817 (explaining that the
differences in seated jurors’ relatives’ crimiexperiences and struck juror’'s experience
meant that the jurors were not similarly sied and prosecutor’s justification was not

pretextual).

Second, Petitioner objects to the prosecsittlaim that she was concerned that Ms

Norman had a bad experiencghathe criminal justice systemegarding an incident of
identity theft, and that this vabd make it difficult for her tserve as an impartial juror.
Am. Pet. at 35-36. Ms. Norman had been tlogimi of identity thefthat resulted in an

erroneous warrant for her arrest. Whentsieel to have her record expunged, a judge
24
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refused. This process, she told the courtjertzer feel “more like a victim by the courts g
the time.” 3 Aug. RT 444. She also statddkept feeling if I'm innocent, what does
guilty people feel like.”Id. at 448. She explained thetie “didn’t like the way it was
handled,” that she was never able to cleamiagne, and that the experience still bothered
her. Id. at 448, 452-53. The prosecutoc@ncern about Ms. Norman’s negative
experience and apparentreased sympathy fguilty people is valid and race-neutral.
Petitioner’s argument that all victims ofidtity theft have a bad experience is
unpersuasive. The prosecutatiscomfort with Ms. Normargs the trial court validated
on the record, was that the “juror was offed and still was offeled by the way she
personally was treated by the Court.” 5 ARJ. 862. Because none of the other jurors
that were victims of identity theft articulatadoroblem with the jtice system’s response
to their victimization, the Court rejectstRi®ner’'s comparative juror analysis, finding no
evidence of pretextSee Am. Pet. at 37.

On this point, Petitioner also objects to whatdescribes as “disparate questioning
between Ms. Norman and Jurors 3 and 6.. Ret. at 37. Petitioner points out that all
three of these individuals were victimsidéntity theft, but thabnly Ms. Norman was
guestioned about it. Citindiller-El v. Dretke, 545 U.S. 231, 255-63 (2005), Petitioner
argues that this demonstrates pretextweiger, Petitioner misrepresents the record. In
fact, it was the trial court, and not the prosecutor, that initially asked Ms. Norman
additional questions about her experience wigmidy theft. 3 Aug. RT 443-44. It was
only after Ms. Norman provided disturbing regspes to the court’s questions that the
prosecutor pursued further questions on that tofee.id. at 444-49. This is not the kind
of “disparate questioning” that waddressed by the Supreme CouMliHer-El, and the

Court finds no evidence of pretext.

Finally, Petitioner contests the prosecut@tam that she was concerned about Ms.

J7

Norman’s bad attitudenal the way that she responded whsked if she could be a fair

juror. Am. Pet. at 36-39. Petitioner arguedt tine trial court said that Ms. Norman

exhibited a hostile attitude toward the prostar,” but that “the prosecutor made no
25
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such claim.” Am. Pet. at 38Vhile it is true that the prosecutor noted Ms. Norman'’s
negative attitude toward everyone in the catigppears from thescord that the trial
court found her attitude toward the progecuo be especially disconcertin§ee 5 Aug.

RT 839 (prosecutor: “I din’t think that Ms. Normaimad the best attitude.’igl. at 840
(prosecutor: “I don’t think she treated me alifyerently than she treated Mr. Johnson, bu
she just had a general, just not the begtde about being here.”). The trial court’s
finding that Ms. Norman was hostile to th@gecutor reflected th@osecutor’s reasoning,
as the prosecutor includédls. Norman among those jurosho had a hostile attitude
toward her specificallyld. at 842 (“If a juror doesn't likene, they’re going to have a
tendency to not listen to a thing that | havedg. And so | am taking that into account .
...."). Moreover, the prosecutor and thial court noted that other non-black
venirepersons were challenged@éese of their hostile attitudeS.Aug. RT 840-41, 843.
This fact supports a finding that theopecutor’s actions we not pretextual See Ngo v.
Giurbino, 651 F.3d 1112, 1116-17t(0Cir. 2011) (finding support for determination that
the prosecutor’s justifications were not jgedtial where prosecutor also struck other
prospective jurors who presedtsimilar characteristics).

Moreover, the Court agrees that it vaakl for Ms. Norman to respond to the
guestion of whether she coudé a fair juror by pointing ouhe prosecution’s burden in
the case. The Government does not contend that this was an incorrect statement of
only that it seemed peculiar and evasiVéis response further demonstrated Ms.
Norman’s hostility toward the prosecutiomdadeflected the conversation away from her
role as a potential juror and toward theg@cution’s role in proving the casgee 3 Aug.
RT 448-49.

For the foregoing reasons, the Court finds that the state appellate court’s
determination that the prosdots exercise of a perertgpy challenge against Ms.

Norman was not discriminatory in nagéuwas not objectively unreasonable.

26
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4. Ms. Donnelly

The prosecutor offered three reasonscfmllenging Ms. Donnelly: (1) She had a
bad attitude, answering questions in a blagé tand failing to showany concern that she
made everyone wait when she retd late to court after adak while she was in the jury
box. (2) She had many friends and cousine Wwéad been arrested and charged with drug
crimes. (3) She had been osability for two years. 5 Aug. RT 830-33. The trial court
validated the first two of these ress, but did not address the thilddL at 854-58.

The prosecutor additionally argued tisae could not haviead a policy of
excluding black women because she passed on the jury twice while Ms. Donnelly was
seated.ld. at 830. While the trial court found that this was a “factor the trial court may
consider as indicating that the prosecutorasoms are not a shand,’Aug. RT 857, this
Court does not find this argument especiatiypvincing. In tie Court’'s experience,
attorneys often intentionally pa on a jury with objectionable venirepersons as part of a
larger jury-selection strategy. However,ilglthe Court does not agree that passing on
Ms. Donnelly provides usefelvidence of race-neutral motivations, it finds that the
prosecutor’s decision to dsm certainly does natiggest racial bias, and that the state
courts’ validation of this argument waot objectively unreasonable.

The state appellate court determined thatttlal court’s findings were race-neutral

and supported by substantial evidence. That court wrote:

A trial court’s assessment ofpaospective juror’s attitude may
be based on in-court observaits that do not appear in the
record on appeal.Lénix, supra, 44 Cal.4th at p. 622.) While
the prosecutor initiallyconcluded that MsD. would be an
acceptable juror, her later-displayeldsé attitude chanPed that
assessment as voir dire continued. (Beat p. 623 [fluidity
of jury selection process].) Aevaluation of nonverbal cues is
entitled to deference on appeas is the trial court’s finding
that the prosecution’s reasons &xcluding Ms. D. were race-
neutral. Mills, supra, 48 Cal.4th at ppl75-176, 184-185;
Lenix, supra, 44 Cal.4th at pf). 613-61622, 626.) Substantial
evidence supports the trial court’s findings. Thus, the trial
court properly denied Caon’s motion challenging the
%%I)usion of Ms. D. (See, e.dMills, supra, 48 Cal.4th at p.

Ex. 7 to Answer at 17-18.
27
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This Court finds that the appellate costtindings regarding the challenge of Ms.
Donnelly were reasonable. First, Petitioabjects to the prosetar’'s claim that she
challenged Ms. Donnelly becauskher bad attitude. Am. Pett 41. Petitioner contends
that the prosecutor’s explanation is prétiak because she described Ms. Donnelly’s
demeanor as both “nonplussed” and “blaség words that are “totally opposite,” making
the prosecutor’s claim “necesdanvrong, because the juroould not havdehaved in
two opposite ways at the same timéd. The Court disagrees that the two terms are toti
opposites in common usage. However, @7émey were, the prosecutor’s explanation
leaves little room for confusiowhen viewed in the context tfie transcript. Both the
prosecutor and the trial court were disturbgdvis. Donnelly’s disregrd for the judicial
proceedings as demonstrated when she artatedo Court withouapology. The Court
must address the merits of that concarmg not the proseauts word choice in
articulating it.

The substance of Petitioner’'s argument & thther jurors came to court late and
did not apologize, without logy similarly challengedld. (citing 5 Aug. RT 855).
However, Petitioner’s citation is to the counalidation of the prosecutor’s concern that
Ms. Donnelly was late and tia bad attitude; it does notpgort Petitioner’'s argument
that other tardy venirepersodisl not apologize. Regardless, the trial court here referenc
other tardy venirepersons to distinguish keswtheir lateness and Ms. Donnelly’s, who,
unlike other late venirepersons, was in the jupyx when she was late and not merely in
the audience. 5 Aug. RT 855. Consequetidy,tardiness was espaity inconvenient for
the court. As a result, the trial court statledt it “observed thawhich [the prosecutor]
observed and stated here, and [the cour$] efeended by it, as was [the prosecutoi[d!
The trial court was in the best positionotoserve Ms. Donnelly’s demeanor and attitude,
and it affirmed the prosecutor’s conceri@ee Shyder, 552 U.S. at 477 (“[R]ace-neutral
reasons for peremptory challenges often invakearor's demeanor . . . making the trial
court’s firsthand observatiomd even greater importance’Briggs v. Grounds, 682 F.3d

1165, 1178 (9th Cir. Z®) (prosecutor’s reason thatatlenged juror was not taking
28
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process seriously and would not be a goodrjwas not pretextual). Consequently, this
Court finds no reason to supplang tinial court’s determination.

Regarding the prosecutor’'s second expiana Petitioner argues that the prosecutt
should have asked follow-up questions rdgay Ms. Donnelly’sconnections to the
criminal justice system. Am. Pet. at 41-4Phe record is elar, however, that the
prosecutor did ask follow-up questiorSee 1 Aug. RT 136-37. Moreover, the
prosecutor’s primary concern here was notsghecificity of Ms. Donnelly’s answers, but
the fact that she did not agrdo sufficiently disapprove of the criminal lifestyl€ee 5

Aug. RT 831 (prosecutor explaining that her main focus was selecting “jurors who arg

okay with crime”). Ms. Donnelly had numerousateves that had been convicted of drugt

related offenses, and, according to the prateecseemed dismissive of their criminal
behavior. The trial court aged with this observation, siag that Ms. Donnelly “appeared
to feel that a life of crime was not objectable.” 5 Aug. R156. As with the

prosecutor’s first purported reason for chadimmg Ms. Donnelly, this Court must defer to

the trial court’'s assessment of the challehgenireperson’s verbal and nonverbal conduc¢

absent a compelling reasto do otherwise.

Finally, Petitioner objects to the pros#ar’s third reason for challenging Ms.
Donnelly, which was because she was onlilisg  Am. Pet. at 42. The prosecutor
stated: “My other concern isahshe’s on disability. She’s&e on disability for a couple
of years. She’s 58 years old. She’s not retyetd She’s on disability.” 5 Aug. RT 832;
seel Aug. RT 113, 136. The @secutor did not gotain why this conerned her, and the
trial court did not address, on the record,whakdity of this explaation. Petitioner notes
that discriminating against the disabled in jagyvice is a violation of federal law. Am.
Pet. at 42 (citingsreater L.A. Council on Deafness, Inc. v. Zolin, 812 F.3d 1103 (9th Cir.
1985)). Petitioner also correctpints out that Ms. Donnellyaid that she doubted her
condition would interfere with her ability toe a juror. 1 Aug. RT 114.

However, the prosecutor explained tehé would not have challenged Ms.

Donnelly solely on th basis of her disability. 5 Aug. RT 832. In fact, the prosecutor
29
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explained that, despite her disability, Ms.ribelly was “suitable” up until the point that
she was late to court aeahibited a bad attituddd. According to the prosecutor, it was
the bad attitude, and not her disability, thatlm#ls. Donnelly a disagreeable juror and
resulted in the prosecutor’s challendd. Because that explanati is reasonable and was
the prosecutor’s expressed substantial natitw for the challenge, the Court finds no

support for the contention that race was a sulisiyy motivating factor in the exercise of

the prosecutor’s challenge. Further, Petitioner's comparison between Ms. Donnelly and

the also disabled Juror 11 is unhelpful, asttbeeare distinguishable both in terms of their

disabilities — and therefore thetpatial that the disabilities wilhterfere with jury service
— and most importantly for this dienge, their demeanor in couiee 5 Aug. RT 845;
Cook, 593 F.3d at 822 (other wacting characteristics caet challenged venirepersons
apart from seated jurors, despitious similarities).

For the foregoing reasons, the Court finds that the state appellate court’s
determination that the prosdots exercise of a perertgpy challenge against Ms.

Donnelly was not discriminatory in naguwas not objectively unreasonable.

5. Ms. Harris

The prosecutor gave four reasons faallgnging Ms. Harris: (1) She used poor
judgment in slapping someomdno assaulted her. (2) St not initially acknowledge
that she knew people who were arrested timtilprosecutor revisited that question. (3)
Her boyfriend was carjacked liiyends and she was sympathetic to his desire to retaliat
which was similar to the prosecution’s céiseory. (4) She was 24 or 25 years old and
seemed young. 5 Aug RT 836-39. Thaltcourt validated each of these reasadims at
861-62.

The state appellate court determined thattrial court’s findings were race-neutral

and supported by substantial evidence. That court wrote:

The striking similarities between the circumstances of Ms. H.’s
boyfriend’s carjacking and thprosecution they about why
Cannon killed Galloway provide sufficient nexus to this case

30
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to support the trial court’s rfding that the cited reason was
race-neutral. (Se@.S v. Bishop (9th Cir. 1992) 959 F.3d 820,
825.) In addition, Ms. H.'gelative youth and lack of life
experience also form a race-tral reason for exclusion. The
trial court found these reasonst® credible and we must defer
to that finding orappeal. (See, e.dMills, supra, 48 Cal.4th at

pp. 175, 184-185Lenix, supra, 44 Cal.4th at pp. 613-614,
626.) Substantial evidence supigathe trial court’s denial of
the Batson-Wheeler motion as to Ms. H., as well. (See, e.g.,
Mills, supra, 48 Cal.4th at p. 185).

Ex. 7 to Answer at 19-20. This Court findsitlthe state appellate court’s findings were
reasonable.

Petitioner first objects to éhprosecutor’s claim thghe was concerned by Ms.
Harris’s poor judgment in slapping someavigo assaulted her. Am. Pet. at 33-34.
Petitioner argues that the prosecutor misrepteskthe account of iassault when she
stated that Ms. Harris could have walleday instead of slapping the assaildit.at 47.
Instead, Petitioner claims, Ms. Harris explaineat ghe was trying tawalk away when she
slapped the assailanitd. However, Petitioner is incorredVs. Harris testified that she

walked away with her friendsfter she slapped him. 4 AuBT 693-94. Regardless, the

prosecutor’s concern was that slapping theilasgalemonstrated poor judgment because

the situation could have escalated as a re&ukug. RT 837. This concern was not
unreasonable, as the assailarfict continued to followrad harass her after she slapped
him. See4 Aug. RT 693-94. The trial court ag stating, “If the juror has that bad
judgment in terms of their own personal cortdard safety, it's reasonable to assume tha
they’re going to exercise bad judgment in termoh evaluating evidence in this case.” 5
Aug. RT 861. This assessment is not olpyety unreasonable or end the possibility of
“fairminded disagreement.See Harrington, 131 S. Ct. at 786-87.

Petitioner next objects to the prosecigsecond reasdior challenging Ms.
Harris, which was that she did not initially dsee her connection to people that had beg
arrested. Am. Pet. at 47-48. Here, Ratigér argues that Ms. Harris failed to identify
connections to the criminal justice system because she waskeat to do so by the trial
court. Id. But Petitioner is again incorrect. The jurors were given a list of 14 written

guestions to which they provided verbal @spes. Question 12 asked, “Have you or an)
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member of your family or angf your relatives or any closgends ever been arrested for,
cited for, or charged with artype of criminal offense?”l Aug. RT 58. Ms. Harris
answered, “I've been cited.hhve had plenty of speeding titkebut never been to court.
| just paid them.” 4 AugRT 686. However, when she svkater asked the same question
by the prosecutor, she identified “a ton of” bmpusins that had been in trouble with the
law, including various arrests and DUIl. at 689. The prosecutse concern about this
lack of candor is a race neutral juisittion for the exercise of a challeniy&ee Cook, 593
F.3d at 823.

Ms. Harris’s evasive answé this question formed part of the prosecutor’s
concern about her connections to the crimjustice system. 5 Aug. RT 837. However,
the prosecutor stated that “those connectiotisd@riminal justice system didn’t rise to
the level of warranting me, as a prosecutominopinion, what my general practice is to
excuse her.”ld. Because Ms. Harris’s connections te ttriminal justice system were not
a reason for the challenge, the Court doésred to address ft@ner’'s comparison
between Ms. Harris and the seated juran® Wwad connections to the criminal justice
system. See Am. Pet. at 48.

Third, Petitioner objects to the proseatg@xplanation that she challenged Ms.
Harris because of the similarity between hebexfriend’s desire to retaliate after his car
was stolen (a desire that Ms. Harris appddo sympathize with) and the prosecution’s
case theory. Am. Pet. at 48-49, 50. Ms. Hadascribed her ex-boyfriend’s response as
“pride issue.” 4 Aug. RT 688. She alsaid he recognizeuis assailants from the
neighborhood.ld. at 687. The prosecutor was worridet the carjacking was too similar
to the prosecution’s theory of the crime, speally that Petitioner killed the victim in

retaliation for stealing his car stereo. 5 Aug.&8B. The trial court shared this concern,

*The ﬁrosecutor also condemndd. Harris’s initial failuretco mention her boyfriend’s
carjacking experience. 5 AuB.T 838. However, Petitioner is correct that Ms. Harris di
tell the judge, “I have had relatives or closerfds that have been the victim of a crime.”
Traverse at 38 (citing 4 Aug. RT 686). Tjadge did not dsany follow-upquestions on
this point, and the Court doestriimd this to be evasive.
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explaining that Ms. Harris’s und&anding for her ex-boyfriend’s desire to retaliate migh
translate into sympathy for Petitiondd. at 862. This determination is not objectively
unreasonable. Additionally, a comparison to sedtedrs 1, 6, and 7 - all crime victims -
is unhelpful. S;ce Am. Pet. at 48. It was Ms. Harrispparent sympathy for her boyfriend
a crime victim that wanted totediate, that made the prosemutincomfortable. Jurors 1,
6, and 7 wer@ersonally victimized, andlid not express any desire to retaliate.

Finally, Petitioner objects to the prosemta last reason for striking Ms. Harris:
because she was young and inexperienéed. Pet. at 50. Petitioner argues that the
prosecutor’s issue with Ms. Harris’s age wastextual because she was 26 while seated
Juror 7 was 29. Am. Pet. at 50. The Catmdres Petitioner’s initial skepticism about thig
final explanation. However, the record shdahat Ms. Harris’s age was not the substanti
reason for the prosecutor’s challengee 5 Aug. RT 839. Furthethe trial court noted
that the prosecutor had excusgder jurors who were not memts of the cognizable clasg
because of their youthd. at 862. This fact supports the prosecutor’s argument that he
issue with Ms. Harris’'s age was not pretextusde Briggs v. Grounds, 682 F.3d at 1176
(prosecutor’s challenge to non-African Anoan jurors for same reason as challenged
juror lends further support fgrounds that strike was hpretextual). Additionally,
concerns about youth and a laafldife experience are racesutral reasons for striking a
venireperson.Smsv. Brown, 425 F.3d 560, 5#76 (9th Cir. 2005)amended on other
grounds, 420 F.3d 1220 (9th Cir. 2009\titleider v. Hall, 391 F.3d 1039, 1049 (9th Cir.
2004);United States v. You, 382 F.3d 958, 968 (9th Cir. 2004).

Nonetheless, Petitioner argues that Ms. Kddrad plenty of life experience, so she
could not have been inexperienced, as tleguutor claimed. Am. Pet. at 50-51. The
trial court explained that it understood the prosecs concern to relate to a lack of life
experiencecaused only by her age, not by a literally short list axperiences. 5 Aug. RT
862. This Court does not find the prosecutothe trial court’s explanations to be very
satisfying. If this were the only reason gifenthe challenge of Ms. Harris, or if this

appeared to be a substantial reason for thikecigg, this Court might be inclined to find
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that it was pretextual and why of additional scrutinyHowever, the record clearly
shows that Ms. Harris’s “youth” was only additional reason that the prosecutor found
her to be an undesirable juror, and that eoncern about her age was secondary to Ms.
Harris’s lack of candor and, most importantlye fact that her ex-boyfriend’s carjacking
experience too closely mirror¢lde prosecution’s case theory. Consequently, this Court
finds that the state courts’ determination tinet prosecutor’s challenge of Ms. Harris did
not constitute datson violation was not objdosely unreasonable.

Finally, the Court must address Petitionetam that the prosetor questioned the
black venirepersons whom she challengeudl [bnger” than she questioned the white
venirepersons whom she accepted, which Beéti describes as differential questioning
that constitutes pretext unddiller-El v. Dretke. Am. Pet. at 53 Petitioner provides no
guantitative support for this assen, as did the petitioner Miller-El, and the Court
additionally finds support in thecord lacking. Further, it ieasonable that a prosecutor
would ask more follow-up quiens of venirepersons thabncern her. The Court finds
that this argument fails orovide clear and convincing evidence of pretext, and

determines that the appellate court’s cggn of this claim was not unreasonable.

C. Summary ofBatson Claims

For the foregoing reasons, the Court fitiust the state appellate court reasonably
determined that the prosecuthd not exercise her peremptory challenges of the above
venirepersons in a discriminatory manné&he Court therefore rejects PetitiondBatson

claims and denies habeas relief on these grounds.

[I. Petitioner's Due Proess Challenge Fails.

Petitioner also argues that his constitnél rights were violated through the
introduction of the coerced testimony otnwess Adrianne Ard, entitling him to habeas
relief. Petitioner presents three interrelateyliarents: first, that Ms. Ard’s detention was

improper and he has standing to challengeréatlly; second, that his due process rights
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were violated by the introduct of her testimony at trial; anditth, that his trial attorney
rendered ineffective assistance by failingobpect to her testimony. However, as
explained below, the California Court of Agpeorrectly determined that Petitioner lacks
standing to challenge Ms. Agldetention, and reasonablyt@enined that his due process
claim is procedurally defaulted and thatdugfered no prejudice from his trial counsel’s

performance. The petition for habeasdxhon these claims therefore fails.

A. Petitioner does not have standing tdirectly challenge Ms. Ard’s detention.

Petitioner first asserts that he has stagdo challenge the detention of Ms. Ard
because she was a witness indhiminal case against himAm. Pet. at 65. A defendant
seeking habeas relief may geadfy only raise claims basexh his own rights, and not the
rights of a third personSee Douglas v. Woodford, 316 F.3d 1079, 109@®th Cir. 2003).
The only case that Petitioner Gtfor the contrary propositioRgople v. Bunyard, 45 Cal.
4th 836 (2009), regarded a defendaability to challenge a decisiowt to detain a state
witness, where the resulting witness’s una\mlity arguably violaed the defendant’s
right to confront the witnesses against him.C&b. 4th at 848, 851Nothing in that case
suggests that criminal defeartts have standing to challenge a trial court’s decision to
detain a witness where that witnesd testify at trial.

Here, the California Court of Appeal fadithat “Cannon has no standing to raise
Ard’s rights on appeal.” Ex. 7 to Answat 24. This determination was correct,

precluding Petitioner’s habeadlief on this claim.

B. Petitioner’s due process clan is procedurally defaulted.

Petitioner also argues that, regardless efdtopriety of Ms. Ard’s detention, his
own due process rights were violated byittteoduction of her teshony. The California
Court of Appeal found that Petitioner’s fr@unsel failed t@bject to Ms. Ard’s
testimony at trial, precluding him from raigj the issue on appeal separately from his

claim of ineffective assistance of counsiék. 7 to Answer at 25. A state court finding
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that a claim is procedurally defaultedars adequate and independent state ground
warranting denial of the claim in federal habedst v. Nunnemaker, 501 U.S. 797, 801
(1991).

Petitioner argues that his trial counsel did me¢d to raise this objection in order tc
preserve it, because the oltjen would have been futileAm. Pet. at 69-70. Petitioner
relies onWilliams (Michael) v. Taylor, 529 U.S. 420 (2000), fdhe proposition that trial
counsel need not raisddile issue in order to preseritdor a habeas petition. In that
case, duringoir dire, the venirewoman who became theyjtoreperson wtiheld the fact
that she had previously been marriea teputy sheriff, but Williams’ state habeas
counsel never learned of that fact whilatstpost-conviction relief was still available.
Williams, 529 U.S. at 440, 444. €tSupreme Court held thatilliams had not “failed to
develop” his claim of jurobias under AEDPA, because thias could not have been
discovered even with reasonable diligence pndhe deadline for m to file his state
habeas claimld. at 444.

Here, by contrast, the only evidence of futiigythat the trial court stated, in a
separate hearing on Ms. Ard’s detention where Petitioner and his attorney were not
present, that “The issue [of her detentimngtrictly a matter between the court and the
witness, Ms. Ard.” Am. Pet. at 70. Whetlwr not it would havdeen futile for Petitioner
to object to Ms. Ard’'sletention, the trial court’s statement doest show that an objection
to hertestimony would have been futile there is no reason to think that at that point,
where Petitioner’s interests were clearlylmated, the court wdd not have heard
argument. Petitioner has not demonstrateditivabuld have beefutile to raise this
argument, and the Court of Appeal was mateasonable in finding that Petitioner’s claim
was procedurally defaulted.

As a result, Petitioner’s independent due process claim fails. However, like the
California Court of Appeal, this Court will veew Petitioner’s claim in the context of his

claim for ineffective asistance of counsel.
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C. Petitioner’s ineffective assistancef counsel claim regarding Ms. Ard’s

testimony fails.

Petitioner’s final challenge regarding Mgd is that his trial counsel rendered
ineffective assistance by failing to object to treal testimony. To succeed on a claim of
ineffective assistance of counsel, “the defenalaust show that counsel’s representation
fell below an objective standard of readoleaess,” and “that there is a reasonable
probability that, but focounsel’s unprofessional errorsettresult of the proceeding would
have been different.Srickland v. Washington, 466 U.S. 668, 688, 891984). In federal
habeas, the district court does not review the trial counsel’s performance directly; rath
“[t]he pivotal question is whetherdtstate court’s application of tisrickland standard
was unreasonable Marrington v. Richter, 131 S. Ct. 770, 782011). A federal court
sitting in habeas must there¢ouse “a ‘doubly deferential’abdard of review that gives
both the state court and the defenseraey the benefit of the doubtBurt v. Titlow, 134
S. Ct. 10, 13 (2013) (quotir@ullen v. Pinholster, 131 S. Ct. 1388, 1403 (2011)).

Here, the California Court of Appeajeeted Petitioner’s claim that his trial
counsel rendered ineffective assistance by fattingpject to Ard’s trial testimony. EXx. 7
to Answer at 27 (“As he cannot show pregedresulting from his defense counsel’s failur
to object, Cannon cannot dsligh ineffective assistance of counsel.”). The Court of
Appeal found that Petitioner could not establsejudice from trial counsel’s failure to
raise a due process challenge, because Petitiadenot shown thany possible coercion
of Ms. Ard had rendered the inttuction of her testimony unfaitd. at 26-27. The Court
of Appeal further found that Petitioner alsaould not show prejude from the introduction
of Ms. Ard’s trial testimony, because the “key evidence against him” was her prior
statement to the policdd. The Court must determivehether this application of
Strickland was unreasonable.

At the outset, the state court was cottlat if Petitioner could not establish
prejudice, then he could nsticceed on his claim for ineffective assistance of counsel,

regardless of whether his trial counsel’s performance was defe&ivekland, 466 U.S.
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at 697;Williamsv. Calderon, 52 F.3d 1465, 1470.3 (9th Cir. 1995). No particular
finding on the question of performance was required.

Regarding the prejudice inquiry, the Coof Appeal’s conclusion that Petitioner
failed to establish prejudice was not unreadd®. The Court of Appeal found that
Petitioner could not show prejudice, firsgcause he could not actually show a due
process violation. The introduction of a vas’s coerced testimonyolates a defendant’s
due process rights when it rend#rs trial fundamentally unfairtWilliams v. Woodford,

384 F.3d 567, 593 (9th Cir. 2002). In detening fundamental famess, a court should
consider whether the prosecution told thess what to say, the amount of time that
passed between the alleged impropriety thiedvitness’s testimony, and whether cross-
examination presented the jumjth sufficient evidencéo evaluate the witness’s
credibility. Id. at 594, 596tJnited Satesv. Mattison, 437 F.2d 84, 85 (9th Cir. 1970).

Here, considering these factors, thai@of Appeal was not unreasonable in
concluding that Petitiomecould not show prejudice because he could not establish a du
process violation. Petitioner’s evidence oémon is that, after testifying for two days
that Petitioner was not the shooter, Ms. Ard geghher story on the third day, after the

prosecutor told her during a recess that shuddcgo home once she told the truth. Am.

Pet. at 60. The fact of this conversatiomeaout on cross-examination, during which Ms.

Ard made clear that, by “tell the truth, @lprosecutor meantaishould identify
Petitioner, and that, if she could hawvang home by testifying that Petitioner was the
shooter, Ms. Ard would have done dal. at 60, 66.

Although there is no evidentleat the prosecutor explicithpld Ms. Ard to identify
Petitioner, that is clearly what the prosecutat mamind when she said tell the truth.
Moreover, the prosecutor said this on thedtlniay of Ms. Ard’s testimony, so there was n
temporal separation between the allegeda@orrand the witness’s testimony. The first
two Williams factors therefore weigh against the fairness of the testimony. Nonetheleg
the third factor weighs decidedly in favoritd fairness. The psecutor’s statement came

out on cross-examination. They was presented with sufficient evidence to evaluate
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why Ms. Ard would change her testimony. ef@ourt of Appeal wanot unreasonable in
concluding that this prevésd Petitioner from establishing prejudice on the due process
guestion.

The Court of Appeal’s second conclusitmt Petitioner could not show prejudice
because Ms. Ard’s pretrial testimony was Key evidence against him, also was not
unreasonable. In early October of 2008, K twice identified the shooter in phone
calls to the police. Ex. 7 tinswer at 2. She also identified him from a photo lineup in
videotaped statementd. Although she recanted her testimony in the interim, she statg
a pretrial hearing in October of 2009 tha¢ Slaw Petitioner shoot the victim at least eigh
times with a gray-colored gund. at 3. At trial, the prosetion introduced the content of
the first two identifications through the testimony of Officer Flemi8@RT 471, 474. Her
videotaped photo lineup ident#tion was played for the jury, and her identification of
Petitioner at a pretrial hearing was read thi record. Ex. T Answer at 23-24.

During her trial testimonyMs. Ard also admitted thahe had changed her story
many times, and that she was frightened and didvaat to be seen &®lping the police.
Id. at 4.

Petitioner argues that the state court maadenreasonable determination of the
facts, and so its decision is not entitlediederence. The Court disagrees. While the
prosecution obviously wantéds. Ard to inculpate Petitionext trial, her trial testimony
turned out to be equivocal. light of this equivocation, mepretrial identifications could
have been given more weighy the jury. Morever, the jury was presented with a
plausible explanation for her reluctancedentify Petitioner: her fear of retaliation.
Considering all of this, it was not unreasbieafor the Court of Appeal to find that
Petitioner failed to establish prejudirom Ms. Ard’s trial testimony.

For the reasons stated above, Petitionemud established that it was unreasonab

for the Court of Appeal to conclude that heswmt prejudiced by his trial counsel’s failure

to object to Ms. Ard’s testimony. His claim imeffective assistanaef counsel in that

regard therefore fails, as doesstportion of his habeas petition.
39

je )

d ai

e

174




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

lll. Petitioner’s Other Ineffective Assstance of Counsel Claims Fail.

Separate from his ineffective assistamf counsel claim regarding Ms. Ard’s
testimony, Petitioner argues that his trialinsel rendered constitutionally ineffective
assistance for failing to object to the testimohyhree other state withesses. As noted
above, to succeed on a claimiéffective assistance obunsel in federal habeas, a
defendant must show not just that tnial counsel’s performance was objectively
unreasonable and that there is a reasonablepility that the result of the proceeding
would have been different absé¢hé unreasonable performangejckland, 466 U.S. at
688, 694, but that the state court’s applicatio®tatkland was itself objectively
unreasonableHarrington, 131 S. Ct. at 785. In this case, the California Court of Appe:

reasonably applied the correct law, sodadcannot be granted on these claims.

A. The California Court of Appeal reasonably rejected the claim against

Officer Fleming’s testimony.

Petitioner’s first challenge is to the testimony of Officer Fleming. When asked 4
trial how confident Ms. Ard’s initial ideniifation of Petitioner was, Officer Fleming
responded, “I was very confident thaediad - - that was the person she saw shoot
Germaine Galloway.” 3 RT8¥. Petitioner now argues thats testimony was improper,
because it was unresponsive, and becauwgas Officer Fleming’s opinion without
adequate foundation. Am. Pet. at 72. Acowgdo Petitioner, his trial counsel’s failure to

object to this allegedly improperstamony was ineffective assistandel.

The Court of Appeal found that it was notreasonable for Petitioner’s trial counse

to decline to raise these objens. Ex. 7 to Answer &8-39. The Court of Appeal
reasoned that raising an otijen would have “brought [fficer Fleming’s] testimony to
the jury’s attention a secottiene,” and that, because these statements were made at th
end of Officer Fleming’s direct examinatidilefense counsel may have considered it
more prudent to move on to cross-examoraind to questioning 8gant Fleming about

matters that might have broughtre benefit to the defenseld. at 39. Petitioner argues
40

14




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

that this determination was unreasonable, beea defense attorney waiting to deal with
objectionable testimony on cross-examinatiolikes a farmer closing the barn door after g
horse has been stolen — the action is too,liitle late, such thato reasonable defense
counsel (or farmer) would act such a way. Am. Pet. at 73.

The Court of Appeal’s determination svaot unreasonable. Once Officer Fleming
gave his response, to use Petitioner's metaphemorse had already left the barn; raisin

an objectiorafter Officer Fleming’s statement could not have prevented him from sayin

it in the first place. Indeed, by raising aneattion, defense counsel may have flagged the

statement for the jury as important. Andtfes Court of Appeal noted, an objection woul
likely lead to a reiteration of the questiamdamost likely, the substance of Officer
Fleming’s testimony. It was not unreasonablénd that a reasonable defense attorney
could have consideratiprudent to avoid such repetitio Moreover, defense counsel
returned to Officer Fleming’s evaluation M. Ard’s statement on cross-examination, ar
again on re-cross, with the apparent gisadhowing that Ms. Ard was not a reliable
witness and that Officer Fleming was not quedtifto offer an opinion about her veracity.
3 RT 524-25, 541-42.

Because the Court of Appeal’s deterntioia was not unreasonahlthis portion of

Petitioner’s habeas petition must fail.

B. The California Court of Appeal reasonably rejected the claim against

Deputy Swalwell’s testimony.

Petitioner’s next challenge is to thetienony of Deputy District Attorney
Swalwell. When asked by the prosecutor,it'lair to say that Ms. Ard was not truthful
when she testified at the preliminary hegfity Deputy DA Swalweltesponded, “Yes.” 7
RT 1192. Petitioner argues that this vaasmproper opinion regarding Ms. Ard’s
credibility, and that his trial counsel rendereeffective assistance by failing to object.

Am. Pet. at 74.
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The Court of Appeal found that Petitiortexd not shown that his trial counsel acte
unreasonably. Ex. 7 to Answer4l. The court explained thait the preliminary hearing,
Ms. Ard had first denied evagiving her videotaped statemt to the police, until it was
produced, and that the photograph of Petitidhat she had selected was not actually a
picture of him.ld. The court found that the proseatdajuestion, given at the opening of|
redirect, was “a preliminary gaegon that did little more thatell the jury what they
already knew . . . .1d.

The Court of Appeal’s determinatievas not unreasonable. Given the clear
inconsistencies between Ms. Ard’s statetaext the preliminary hearing and the
undisputed videotape ampthotographic evidence, Petitier's counsel could have
reasonably decided that it was better to oashis cross-examination, rather than belabor
these inconsistencies through an objecticdhatwery beginning of redirect. Petitioner’s

ineffective assistance claim regargl Deputy Swalwell therefore fails.

C. The California Court of Appeal reasonably rejected the claims against

Inspector Juanicot’s testimony.

Petitioner also challenges two aspecttheftestimony given by Inspector Juanicot
First, Petitioner argues that Inspector Joamnimproperly relaye the opinion of the
victim’s girlfriend, Falisha Fullard, that Petiier had been lying whdre previously told
her that he did not shoot Galloway. Amt.Rd 75. Petitioner argues that his trial
counsel’s failure to object tihis opinion testimony was iffective assistance of counsel,
because there is no reasonable strategic reaswt object to such opinion testimoniyl.

The Court of Appeal rejected this clairgx. 7 to Answer at 41-42. The court note
that immediately prior to these statememtstitioner’s trial ounsel had objected to
Inspector Juanicot’s introduction of Ms. Fullar statements as hearsay; the trial court
overruled the objectionld. at 41. The Court of Appeal reasoned that “Fullard’s asserti
statement that she told Petitioner tha did not believe him was the crux of the

inconsistency with her prior testimonyghd therefore the reason the testimony was
42
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admissible under the prior inconsistent stateregoeption to the rule against hearséy.
As a result, Petitioner could not show angjpdice from his triatounsel’s failure to
object on the separate ground of giving an inadmissible opimgbn.

The Court of Appeal also found thattilener had not shown deficient performanc

for failing to object.|d. at 42. The court reasoned that objecting to Inspector Juanicot’s

testimony again would have diatted the jury from that part of his testimony where he
indicated that Petitioner had protested his innocence to Ms. Fulthrdhe court
summarized its conclusion: “With error unligednd prejudice nonexistent, Cannon cann

demonstrate ineffectivesaistance of counselld.

Neither determination by the Court of pgmal was objectively unreasonable. While

the Court considers it somewhat unlikely tRatitioner’s trial counsel deliberately chose
not to object to this testiomy on opinion grounds in order &void distracting the jury
from a separate piece of testimony, neithertb@nCourt say that the Court of Appeal’s
determination was unreasonable. Moreamiantly, though, the Court of Appeal
reasonably found that there was no prejudice ,Heecause “the trial court acted within its
discretion to admit the evidenceld. at 41. Petitioner makes no argument against the
court’s finding of no prejudicanstead, he focuses entirely on his claim that there was r
strategic reason not to object. Am. Petl4{7/5. Because neither determination by the
Court of Appeal was unreasonabldastportion of Petitioner’s claim fails.

Petitioner also argues that it was ineffecagsistance for his trial counsel to fail to
object on hearsay grounds to Inspector Judisistatements thgome members of the
San Jose State football coaching staff hadhotdthat some players had stayed in Hawa
after the team’s away gameetie, which tended to undermiRetitioner’s alibi that he was
at home having dinner with his brother Yonus/i3athen a member of the San Jose Stat
football team, when the shootiogcurred. Am. Pet. at 76.

The Court of Appeal found that Petitier’s trial counsel reasonably “chose to
explore the issue on cross-examination—legwhe jury with a final admission that

Inspector Juanicot was unable to undermine the credibilBawefs’s alibi for Cannon.”
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Ex. 7 to Answer at 43. Indd, on re-cross, this is exactihat Petitioner’s trial counsel
did: rather than excluding the coachingfdastatements altogether, his trial counsel
apparently sought to show that those statemgets only weak evidere against the alibi.
11 RT 1956-59. Given the dbly deferential standard of review here, the Court cannot
say that the Court of Appeal’s detgnation was objectively unreasonable.

Because none of the Court of Appeaé&terminations regairy Petitioner’s claims
for ineffective assistance of gosel were unreasonable, eathhese claims for habeas

relief fails.

IV. Petitioner’s Claim of Actual Innocence Fails.

Petitioner additionally claims that Ipessesses newly discoed evidence that
proves his actual innocence. Am. Pet. aB28-The alleged newlgiscovered evidence is
a December 12, 2011 declarationRobert Bobino. Am. Peait 78 & EX. 4. In this

declaration, Bobino states, in part:

| saw a man walk up to Galloway’s car, on the driver’s side.
He was wearing a dark colored hoodie. The man spoke a few
words to Galloway. Tén he fired approximately five shots. |
saw the gunman’s face. | did datow him. It was not Dario
Cannon. The gunman was relativédll, approximately 6’ tall.

He looked Mexican. After & shooting, everyone, including
me, ran away in opposite directions. . . .

| know Dario Cannon . . . Cannon was not present in the
parking lot when Galloway was shot.

| never spoke to the police abotlte incident. They never
sought me out or interviewethe. | did not speak to the
defense before trial. | was arrested and jailed on November 13,
2008 (six weeks after this hocide). | was convicted of
robbery and sent to PelicaBay State Prison in Del Norte
County. . .. No one sought me dhére to talk about this case.
The first time | ever spoke to anyone on the defense side was
when | telephoned to Dario @aon’s appeals lawyer, on or
about November 10, 2011.

Ex. 4 to Am. Pet. (Docket Nd.1-1). Petitioner initially offerethis evidence in a habeas
petition filed with the California Court of Appeah December 23, 2011. Am. Pet. at 78.

The appellate court denied the habeas patittithout prejudice and authorized Petitioner
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to file it in Alameda Canty Superior Courtld. On March 1, 2013, the Superior Court
denied the petition on pcedural grounds, findg that it was untimely under state law.
Ex. 7 to Am. Pet. (Docket No. 11-1).

Under California’s timeliness rule, a prisong required to seek habeas relief
without substantial delay, “measured frdme time the petitioner or counsel knew, or
reasonably should have known, of the infatioraoffered in support of the claim and the
legal basis for the claim.Tn re Robbins, 18 Cal. 4th 770, 78087 (1998). The Superior
Court explained that Petitioner failed to shitat this informatiorcould not have been
discovered by diligent invéigation even before trial. Ex. 7 to Am. Pat4. Further, the
court noted that defense witness Kenneth Melkwho was at the scene of the crime,
made a reference to “Rob” being at tagport at the time of the shootind. at 4-5; 10
Aug. RT 1688.Consequently, the existence of thigngss should have been known to the
defense, and due diligence woliletly have resulted in his discovery before trial. As a
result, the declaration was nowly discovered evidence thaiuld be considered by the
courts. Ex. 7 to Am. Peat 4 (citinginre Hall, 30 Cal.3d 408, 420 (1981)). The court
additionally noted that Petitioner failed to atiaa declaration thatould have rebutted
these facts and supported an allegation of timelinkss.

Petitioner appealed the ruling t@t@alifornia Suprem€ourt, including the
missing declaration. The declaratitilwwever, merely reiterated the argument for
timeliness already made by his appellate coutasttie Superior Court: the defense did ng
learn about Bobino’s presence at the saerié three years after the homicide, and so
could not have produced the testimony at trigde Am. Pet. at 79. On November 20,
2013, the California Supreme Court denietitP@er’s petition for a wit of habeas corpus

in a one-line order. Ex. 9 to ArRPet. (Docket No. 11-1).

A. Petitioner’s claim is procedurally defaulted.
Failure to complywvith a state procedural rule, such as California’s timeliness

requirement, renders the claim procedurdbyaulted for federal habeas revieWalker v.
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Martin, 131 S. Ct. 1120, 1127 (2011). In casewhich a state prisoner has defaulted his
federal claim in state court mwuant to an independent and adequate state procedural ry
federal habeas review of the claim is bamatess the prisoner: (1) demonstrates cause {
the default and actual prejudice as a resuttroélleged violation of federal law; or (2)
demonstrates that failure to consider tranalwill result in a fundmental miscarriage of
justice. Coleman v. Thompson, 501 U.S. 722, 750 (1991 Additionally, state-imposed

procedural bars such as the one at issuerhayebe overcome, allowing the claim to be

S

€,

or

considered by a federal habeas court, if tsedtate court presented with the claim reaches

its merits. See Ylst v. Nunnemaker, 501 U.S. 797, 801 (1991).

Petitioner does not dispute the fact ttiat Superior Court declined to reach the
merits of his claim because of California’s timess rule. Insteadhe contends that the
California Supreme Court ultimately reached therits, and therefore asserts that his
claim is not procedurally barred. Am. Pat.79-80. However, summary denials such as
the one issued in this case are not decistonthe merits where the last reasoned state
court judgment relies on a procedural b&ee Yist, 501 U.S. at 802. IMlst, the Court
held that a federal court must “look throughSummary denial to the last-reasoned state
decision and “where . . . tha&st reasoned opinion onetltlaim explicitly imposed a
procedural default, we will prame that a later decision rejey the claim did not silently
disregard that bar andwesider the merits.’ld. at 803. This presumption remains post-
AEDPA. SeeHarrington, 131 S. Ct. at 785 (acknowledging validityXo$t presumption
post-AEDPA).

Here, the last reasoned state court decisn this issue is the Alameda County
Superior Court’s decision, wdh expressly denied Petitioneckim based on his failure
to comply with Califonia’s timeliness ruleBecause the state trial habeas court did not
rule that Petitioner could cure the proceduefiault simply by filing a declaration of any
substance, it is unlikely that the CaliforniapgBme Court silently decided that Petitioner’
untimeliness was cured merely because Petitioner’'s newly filed declaration reiterated

failed arguments for cause previously articuldigdhis attorney. Aa result, Petitioner is
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unable to overcome thést presumption that the California Supreme Court relied on the
state timeliness rule in denying his petitid@onsequently, this Court cannot consider
Petitioner’s newly-discovered ielence claim unless Petitioner: (1) demonstrates cause
the default and actual prejudice as a resulhefalleged violation of federal law; or (2)
demonstrates that a failure to consider the claim will result in afoadtal miscarriage of
justice. See Coleman, 501 U.S. at 750.

Petitioner has failed to show cause far pmocedural default. Defense witness
Kenneth Maxwell, who was at the scene @& thime, testified than individual named
“Rob” was at the carport at the timéthe shooting. 10 Aug. RT 168®& showing cause
for the default, it is not eugh that Bobino was arrest six weeks after Galloway’s
murder, as his imprisonmeditd not make him absolutelgaccessible to Petitionefee
Hall v. Biter, No. 11-2728-JFW (RNB), 2012 WL 23373, at *11 (C.D. Cal. May 16,
2012) (finding that declarantsstensible inability to come faward sooner because of his
imprisonment was insufficient).

Because Petitioner has not demonstratedse for the default, the Court now
considers whether Petitioner fitgthin the “narrow class afases . . . implicating a
fundamental miscarriage of justiceSthlup v. Delo, 513 U.S. 298, 3#.(1995) (quoting
McCleskey v. Zant, 499 U.S. 467, 494 (P2)). The miscarriage of justice exception is
“grounded in the ‘equitable disgtion’ of habeas courts 8&e that federal constitutional
errors do not result in the incaration of innocent personsicQuiggin v. Perkins, 133
S. Ct. 1924, 1931 (2013) (quotiktgrrera v. Collins, 506 U.S. 390, 404 (1993)). “A
federal court may invoke [this gateway extoep| to justify consideration of claims
defaulted in state court undstate timeliness rules.Id. at 1932 (2013) (citingoleman,
501 U.S. at 750). Arobabilistic showing oéctual innocence is required to have an
otherwise procedurally defaulted claim decided on the me3itdup, 513 US. at 327.

“To establish the requisite prdiéty, the petitioner must show dhit is more likely than
not that no reasonable juror wlid have convicted him in light of the new evidenckd”

A mere showing of reasonable doubt is not enougge.Wood v. Hall, 130 F.3d 373, 379
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(9th Cir. 1997). Consequently, the gatewag demanding standard that is “seldom” met.

McQuiggin, 133 S. Ct. at 1927, 1936. McQuiggin, for example, the Court held that
three affidavits were “hardly adequate” to pass througlsthleip gateway where three
separate affiants stated: (1) someone dtiear the petitioner admitted killing the victim,
(2) that other man was seen on the night efrtturder wearing blootisned clothing, and
(3) a dry cleaning employee accepted the bloodstained clothing from that othedren.
1929-30, 1936.

Here, Petitioner asserts that Robert Bots declaration imewly discovered
evidence that satisfies theghistandard articulated #thlup. See Traverse at 50.
Petitioner is correct that “trustworthy ey#ness accounts” cazonstitute credible
evidence for a gateway claingee Schlup, 513 U.S. at 324. In this respect, Bobino’s
declaration states that Petitioner was netghnman and thatd®ino never spoke to
anyone “on the defense side” until Novemb&2011. However, Bobino’s lone
declaration, which the jury might have readapaliscounted, is not nearly as persuasive
as the three affidavits iMcQuiggin, which wereindependent and converging, and yet
insufficient to satisfy&chlup. 133 S. Ct. at 1929-30, 38. Moreover, a court “may
consider how the timing of treubmission and the likely credibility of the affiants bear o
the probable reliabilityf that evidence.”Schlup, 513 U.S. at 332. Bobino’s credibility is
guestionable, and the timing of his declama, which surfaced three years after the
murder, is suspicious. Consequently, iwmelear whether the Bobino declaration can be
considered a “trustworthy ey@wess account” as envisioned Sshlup.

Most damaging to Petitioner’s claim, hewver, is the fact that in reviewing a
gateway actual innocence claithe Court “must assess thmbative force of the newly
presented evidence in contien with the evidence ajuilt adduced at trial."ld. at 331—
32. Viewing the Bobino declaration in tlaentext, the Court concludes that Petitioner
fails to show that it is morgkely than not that no reasoreljuror would have convicted
Petitioner given the Bobino declaration. At best, the declaration raises only a modicu

doubt as to the reliability o&rd’s identification of Petitioneas the shooter. Case law
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makes clear that this is not enougdgdee Schlup, 513 U.S. at 32%ee also Wood, 130 F.3d
at 379 (finding that “the mere fact thatiidisclosed evidence “could have supported
reasonable doubt” was insuffgeit to overcome the procedural default). In particular,
Petitioner fails to overcome the other substantial evidence of Petitioner’s guilt, includi
(1) Ard’s identification of Petitioner aseélgunman in a video-taped interview with
Oakland Police, in court a month before traald again during trial. 2 Aug. RT 343-44; 7
Aug. RT 1203. A jury chose to believe tiestimony, despite Ard’inconsistencies and
the fact that she was heldaostody as a material withnes®) Witness Jackson identified
the shooter as a light-skinnédrican-American male, similaio the description given by
Ard, and matching the desctiipn of Petitioner. 7 Aug. RT199. (3) Witness Romain
placed Petitioner at the scene of the crime wifh2b minutes of thehooting. 5 Aug. RT
798, 803-04. (4) Petitioner had a motive to kill the victim, wioteshn expensive car
stereo from him. 7 Aug. RT 1193; 9 AWRT 1616. (5) Petitioner was found in Fresno,
California, apparently attempting to evaddigebecause he refused to identify himself
and gave a false name whereated. 7 Aug. RT 1214-2@inally, (6) Petitioner’s alibi -
that he was at his brother’s house in Sase ibe night of the shooting - was undermined
by five recorded jailhouse telephone célitween Petitioner and family members
indicating that his brother was in Hawaii on thight of the shooting9 Aug. RT 1622-23;
11 Aug. RT 1956. Absent the requisite sirayy Petitioner’s gateway claim fails and the
procedural default of his méy discovered evidence claioannot be excused under this

exception.

B. Petitioner’s freestanding actualinnocence claim is not cognizable.

Even if Petitioner’s claim were not proagdlly defaulted, dreestanding claim of
actual innocence is not cognizalmlea non-capital case. herrerav. Collins, 506 U.S.
390, 400 (1993), the Supreme Court heldaf@s of actual innocence based on newly
discovered evidence have neveebdeld to state a ground fiederal habeas relief absent

an independent constitutionablation occurring in theinderlying state criminal
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proceeding.” See also Townsend v. Sain, 372 U.S. 293, 317 (1968Xhe existence merely
of newly discovered evidence relevant to guiladdtate prisoner is not a ground for relief
on federal habeas corpus”). The Courtierrera did note that a freestanding actual
innocence claim might be cogable in a capital case, where “a truly persuasive
demonstration of ‘actual innocence’ madteafrial would render the execution of a
defendant unconstitutional, and warrant fedbeddeas relief if there were no state avenu
open to process such a claim.” 506 U.S.1at. 4However, subsequent case law in this
Circuit has made clear that actual innocetlaéns are not cognizable in a non-capital
federal habeas cas€oley v. Gonzales, 55 F.3d 1385, 1387 (9thir. 1995) (“Coley seems
to be making the claim that efactually innocent - but thataim alone is not reviewable

on habeas”)(Garnett v. Neven, 408 F. App’'x 4747 n.1 (9th Cir. 2011) (“the Supreme

Court has not clearly established whether a feeebng claim of actual innocence exists”).

Petitioner is correct that a few cases hamesidered non-capital freestanding actu
innocence habeas claim$raverse at 50-51 (citin§pivey v. Rocha, 194 F.3d 971, 979
(9th Cir. 1999)Fuller v. Roe, 182 F.3d 699, 704 (9th Ci1999)). However, neither of
these cases wereggned by AEDPA.Spivey, 194 F.3d at 974 n.Zuller, 182 F.3d at
702. That fact aside, the Supreme Cbhasd not clearly established that freestanding
claims of actual innocence are cognizableHdmse v. Bell, 547 U.S. 518, 555 (2006), a
capital case, the Supreme Court noted the question was “left open” kerrera, and

declined to reacthe issue. IMcQuigginv. Perkins, 133 S. Ct. 1924, 1931 (2013), the

Supreme Court stated, “We havet resolved whéer a prisoner may be entitled to habeza

relief based on a freestanding claim of actuaboence.” Because the Supreme Court has

expressly reserved the issue, it is not ¢tyeastablished for purposes of 28 U.S.C.

§ 2254(d). See Murdoch v. Castro, 609 F.3d 983, 994 (9th Cir. 201@n(anc) (finding a
constitutional principle not “clearly est&hed” under AEDPA where Supreme Court
expressly concluded it is an “open questjorth the absence of clearly established

Supreme Court law, habeas relief iswaikable to Petitioner on these grounds.
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C. Petitioner’s freestanding actual imocence claim fails on the merits.

Even assuming that Petitioner’s actimiocence claim is not procedurally
defaulted, and is otherwise cognizable agadtanding claim, he fails to succeed on the
merits. To prevail on an actual innocerataim, a petitioner must make a “truly
persuasive demonstration” aftual innocence, which the [@ame Court has described as
an “extraordinarilyhigh” threshold.Herrera, 506 U.S. at 417. This standard is even
higher than that required by the gatevggandard described abe, which can be
articulated as “more likely than not, in lighitthe new evidence, [that] no reasonable jurg
would find him guilty beyon reasonable doubt[.]JHouse, 547 U.S. at 538. Instead, a
petitioner “must go beyond demstrating doubt about his guilt, and must affirmatively
prove he is probably innocentCarriger v. Sewart, 132 F.3d 463, 476 (9th Cir. 1997).

As discussed above regarding Petitionggteway claim, the Bobino declaration
falls far short of proving Petitioner’s innocendastead, even with that declaration
included, a reasonable juror uld still have sufficient evidence to find that Petitioner wa
the shooter. Consequently, Petitioner’srolaf actual innocence is substantively
insufficient to exonerate Petitioner on terits. Accordingly, Petitioner’s actual

innocence claim is denied.

V. There Is No Cumulative Error Here.

Finally, Petitioner argues that he idited to habeas relief under the theory of
cumulative error. Am. Pet. at 83. Whererthare constitutional emoin a defendant’s
conviction, but no one error,astding alone, is sufficient faeversal, such relief may
nevertheless be appropriate because®tumulative effeadf the errors.Chambersv.
Mississippi, 410 U.S. 284, 290 n.3 (1973jancuso v. Olivarez, 292 F.3d 939, 957 (9th
Cir. 2002). However, if “there is no singlerstitutional error in [a] case, there is nothing
to accumulate to the level afconstitutional violation."Mancuso, 292 F.3d at 957.

Petitioner bases his cumulative error claimtlogpremise that “two or more of the

above arguments established error.” Am. Re83. This premesis mistaken. As
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explained above, Petitioner hast established a single constitunal error in his case.
Because there is nothing to accumulate entmnstitutional violatin warranting habeas

relief, Petitioner’'s cumulate error claim is denied.

VI. Petitioner May Appeal This Decision.

A federal district court must issue a cecate of appealability appeal in order for
an appeal to be taken from a habeas coppaseeding such as this one. 28 U.S.C.
8§ 2253(c)(1). A court may only issue a certfe of appealability fithe applicant has
made a substantial showing of the denial of a constitutional rigtht 8 2253(c)(2). The

applicant does not nead show a likelihooaf succeeding on the merits: “The question i$

the debatability of the underhyg constitutional claim, not theselution of that debate.”
Miller-El v. Cockrell, 537 U.S. 322, 342 (2003).

Although the Court has rejected each ditlmer’s claims for habeas relief, he hag
nonetheless made a substdrgfeowing of the denial dfis constitutional rights.
Specifically, Petitioner has madesubstantial showing &atson violations for each of the
challenged jurors, ineffective assistanceaiinsel claims for his trial counsel’s
performance regarding the testimony of Msd ADfficer Fleming, Deputy DA Swalwell,
and Inspector Juanicot, and an actual innoeeclaim resulting from the newly discoverec
Bobino declaration. Petitioner put forwaadignificant amount of evidence requiring
serious consideration. Accordingly, theutt finds that he has made the substantial
showing required to appeal this Order.

I
I
I
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CONCLUSION

For the foregoing reasons, Petitioner’sitmmn for habeas corpus is DENIED.
Petitioner’s requests for an evidentiary heguamd an oral argument are also DENIED.
This Order is certified forgpeal to the United States Court of Appeals for the Ninth

Circuit.

IT 1S SO ORDERED.

Dated: 02/04/15 \%M

THELTON E. HENDERSON
United States District Judge

53




