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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

JOSHUA MARISCAL,
o Case No. 13-cv-02548-TEH
Plaintiff,
V. ORDER GRANTING IN PART AND
DENYING IN PART MOTIONS IN
GRACO, INC., LIMINE
Defendant.

Due to the parties’ failure to follow theqmedures set forth in the Pretrial Order,

the Court decided at the July 21, 2014 Pakét@ionference to allow the parties to file

challenges to certain revised documents thatptied with the requirements of the Pretrial

Order no later than July 25, P, with objections due no latdran July 30, 2014. July 22,
2014 Pretrial Conference Minutes (Docket No. 63).

On July 15, 2014, Plaintiff and Defenddited motions in limine. Neither party,
however, filed a timely writtenpposition to these motion§eeSept. 10, 2013 Pretrial
Order at 6 (Docket No. 32) (requiring motiandimine to be filed no later than 21
calendar days before the scheduled tt&k, here July 15, 2014, and any written
opposition to such motions to fiked no later than 14 calenddays before the trial date,
here July 22, 2014). Plaintiff did not filmy opposition, while Defendant filed an
opposition to Plaintiff's motiomn limine on August 1, 2014 ten days after the Pretrial
Order’s deadline. Defendant did not explairotiterwise attempt to justify the late filing.
As a result, it would be within the Court’ssdretion to refuse to consider this untimely
document and grant all motions in limine as unopposed.

However, because the original trial datedoigust 5, 2014 has been rescheduled f

January 27, 2015, the prejudice posed to theggaby counsels’ failure to meet the filing

deadlines for these motionssignificantly reduced. For this reason, the Court has decic

to rule on the merits of the submitted mago Nonetheless, the Court expresses its
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continued dissatisfaction aggdeat concern with the pgas’ inability to meet the
established deadlines of thieeprial process. The Courtasiickly reaching the extent of
its willingness to forgive thesecurring infractions. Parseare hereby on notice that any
additional non-compliance with the Court’s di#aels or other orders shall result in the
Imposition of monetary sanctions.

After carefully considering the partiestitten motions in linme, and construing
the other evidentiary objections as motionsnrine in the interesbf streamlining this

process, the Court rules as follows:

Stipulated Evidence

The parties, by and through theounsel, have agreeddgbpulate that the parties,
their attorneys, and witnessesglwot attempt to introduce into evidence or mention on th

record or in the presence of the jury:

Any recall or retrofit by Graco for unrelated products.
Information, statements, conemits or suggestion that the
injury had anything to do ih Mr. Mariscal’'s marital
situation with Corey Mariscal.

Testimony by Mr. Mariscall@out his future loss of
eyesight.

Insurance coverage for Graco.

Health insurance coverage for Mr. Mariscal’s injuries.
Past medical expenses in esg®f the $78,500 in Kaiser’s
medical lien.

Testimony by Dr. Schwartz beyomdhat is expressed in his
written expert witness repoihcluding future loss of
eyesight other than gentially from glaucoma.
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July 11, 2014 Joint Pretrial Conferencat8ment at 5 (Docket No. 54). Thus, this
evidence is hereby EXCLUDED from trial.

Defendant’s Motion in Limine No. 1

Defendant’s Motion in Limine No. 1 seeko exclude Plaintiff from introducing
any evidence or testimony related to harol for lost wages or diminished earning

capacity because he failed to provide a “corapoih of each categpiof damages” during
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discovery, as required by Federal RofeCivil Procedue 26(a)(1)(A)(iii): SeeDef.’s
Mot. at 1 (Docket No. 59). This motion is GRANTED.

Rule 26(a)(1)(A)(iii) requires plaintiffs to provide a “computatiof each category
of damages,” as well as the “documentstbier evidentiary material, unless privileged o
protected from disclosure, on which each comartas based . . .” Here, Plaintiff failed
to provide any computation of lost wages onutished earning capig. In response to
interrogatories specifically kg for such information, Rintiff responded that the
amount of damages would be “according to paddfial.” July 15, 2014 Pattee Decl., Ex.
B at Int. No. 9 (Docket No. 59-3). Plaintdfso failed to produce documents in response
to Defendant’s request for documents shovimogme in the fiveyears prior to this
litigation. Pattee Decl., 1 5-6 (Docket N@-1). The time for discovery has since
concluded.

Under Rule 37(c)(1), “exclusion of evidemnot disclosed is appropriate unless th
failure to disclose was substelly justified or harmless."Hoffman v. Constr. Protection
Servs., InG.541 F.3d 1175, 1179 (9th Cir. 200&urther, district courts have broad
discretion to preclude the presentatiorewidence not disclosed in discoveiy. at 1180.
To this effect, the court iRstate of Gonzalez v. Hickmheld that even if the plaintiffs
had timely disclosed that they would seek &mtnings at trial, the plaintiffs’ failure to
disclose a computation of lost earning pid was alone sufficiently prejudicial to
warrant exclusion because it denied defetgltre opportunity tadequately conduct
discovery. No. ED CV 05@b660 MMM, 2007 WL 3237635, &6 (C.D. Cal. June 28,
2007). ®e also In re Gorilla Companies, L|.@54 B.R. 115, 120 (D. Ariz. Mar. 11,
2011).

Here, Plaintiff has failed to provide anynsputation of lost income or diminished
earning capacity in response to multiple discpvequests. The failure to disclose this

evidence has denied Defendant the oppamstuniadequately eauct discovery and

' All references to “Rule” or “Rules” hereinafter refer to the Federal Rules of Civil
Procedure, unless otherwise stated.
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prepare a defense on this clai®ee Estate of Gonzal&007 WL 3237635 at *5 (holding
this to be sufficiently prejudial). Moreover, without suchvidence, Plaintiff can rely
only on speculation to prove lost wagesioninished earning capacity. Because
speculation cannot proveda reasonable basis for the gutation of damages, the Court
concludes that Plaintiff may no longer seek l@ages/diminished earning capacity in this
case.See In re Gorilla Companies, LI.@54 B.R. at 120 (finding general and conclusory
evidence insufficient to provide a reasbleabasis for computation of damages).
The Court therefore GRANTS Defendant®tion to excludany evidence or

testimony at trial related to Plaintiff's claimrftost wages or diminished earning capacity.

Defendant’s Motion in Limine No. 2

Defendant’s Motion in Limine No. 2 seeko exclude from tal any evidence or
testimony offered by Plaintiff'expert witness, David Ronubne, other than information
and opinions contained in Plaintiff's Rule(ai2)(B) expert disclosure dated March 25,
2014. SeeDef.’s Mot. at 11 (Dockelo. 59). Defendant seekn,essence, confirmation
of the extent of the Court’s prior exclusiof Mr. Rondinone’s untimely and improper
supplemental expert opinions under Rule 37(c)89eJune 26, 2014 Summary Judgment
Order at 5-10 (Docket No. 49) (excluding emnde at summary judgment). In accordanc
with the Court’s ruling on summagydgment, this motion is GRANTED.

Therefore, at trial, MiRondinone may present the infwation and expert opinions
properly disclosed in his March 25, 2014I&06 expert disclosure, which include the

following:

(1) [The] Graco Sprayer was capable of generating 3000 psi
pressure;

(2) The method of pressure relief only functions when
mechanism [sic] is not cloggedThe instructions offer two
methods to relieve pressure frting the valve to “prime” and
triggering the gun. The instrigns also foresee an event when
these actions do not relieve theessure. They state “If you
suspect the spray tip or hose isgded or that pressure has not
been relieved after following the steps above, VERY
SLOWLY loosen tip guard reit@ng nut or hose end coupling
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to relieve pressure graduallythen loosen completely.”
However, the design die sprayer is such that if it is clogged,
there is no method of notifyingethuser that it is still under
pressure, and thus the user may be aware that the system is
under pressure.

(3) The mechanisms for pressuggief (the gun and the prime
valve) can get clogged if paimg left to dryin system, and
Glraco had foreseen that paint nimyleft in system and create
clogs.

(4) There is no mechanism to tifp the operator that the
system is under pressure.

(5) Following the instructions ga present the operator with
hazardous conditions - (e.g. undgia threaded jmt when the
system is under pressure with pagebris mixed with water). .

Summary Judgment Order at 7-8 (emphasi@naer) (Docket No. 49) (citing First Expert
Opinion at 2:21-31 (Docket No. 41-7)).

Mr. Rondinone may not tefit regarding any opinions stated in his May 22, 2014
Declaration that were not previously dissza in his March 25, 2014 Rule 26 expert
disclosure.CompareDocket No. 42-With Docket No. 41-7. These excluded opinions

include:

4. In my professional opiniorthe airless paint sprayer in
question was defectively designed because, although
acknowledging that their desigior relieving pressure might
not actually work to relieve pssure, Graco did nothing more
to design or incorporate into tliesign a devise [sic], such as a
gauge or digital readout that wdutell the user that in fact the
pressure had not been relidvavhen the steps to relieve
pressure were followed.

5. That other models of Gracalass sprayers ctently on the

market have pressure levelgidal readouts which clearly
advise the user that the spraigestill pressurized and the level
of pressure. Graco, if thdyad chosen to deo, could have

easily incorporated this inttheir design of the sprayer in
guestion.

6. In my opinion, if Graco’'design had incorporated such a
device, this accident would not have occurred because Mr.
Mariscal would have been alait¢o the fact that the sprayer
was still pressurized.

7. 1t is my opinion that thevarnings, both on the sprayer and
contained in the operations mal are inadequate and with
specific regard to warning ofémeed of protective equipment,
l.e., safety glasses when “Refieg Pressure” as described on
page 9 of the manual such amiag is nonexistent. In
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addition, the “hang tag” identifteas Exhibit 2o Mr. Rivord’s
declaration was not on the spraye question and even if it
had been it does not warn ofetisk of pressure not being
relieved nor does it refer tthe need to wear “Personal
Protective Equipment.” If Gracbelieved that eye protection
was needed when performing the steps to relieve pressure it
should have included that wamg on page 9 of the manual as
they did on other pages of the manual such as page 10.

8. In my opinion had adequatearnings been riluded in the
operations manual this accidenay or likely would not have
occurred because Mr. Mariscavho, according to his
deposition, was in the habit efearing safety glasses, would
have done so in this case.

9. In my opinion the warningsttached to Mr. Rivord’'s
declaration are inadequate add not warn at all about the
hazards of high pressure asrélates to the facts of this
accident. If fact, said warningsly nothing watsoever about
wearing personal protectiveq@ipment.  Finally, Graco’s
“Quick Start-Up Guide” is tolyy inadequate and does not in
any way warn of the need twear “Personal Protective
Equipment.”

Summary Judgment Order at 8-9 (Docket H®). (citing Second Expert Opinion, {1 4-9
(Docket No. 42-1)). Thus, Mr. Rondinone: (fhay testify that there is no mechanism to

notify the user that the sprayer is under presssaut may not opine that “the airless paint

sprayer in question was defedly designed” because of a faguo incorporate a pressure

gauge or digital readout, atitht such a design been incorated, the accident would not

have occurred; (2) may not testify that othedels of Graco airless sprayers currently of
the market have pressure level digital readowtsablvise the user that the sprayer is still
pressurized and the level of pressure; anan@y not offer expert opinions as to the

inadequacy of Graco’s warnings.

Plaintiff's Motion in Limine No. 1

Plaintiff's Motion in Limine No. 1 seekto exclude evidence of Defendant’s
compliance with any trade inginy standard or customsttvrespect to the design of
Defendant’s airless paint sprayer because suittence of reasonable eas irrelevant to
the question of strict liabilitySeeJuly 15, 2014 PI.’s Mot. dt (Docket No. 60). While
Defendant failed to timely oppose this motiarimine, the Court GRANTS IN PART and
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DENIES IN PART Plainff’'s motion on the merits.

Evidence of compliance withdustry customs or standandsnadmissible in strict
product liability cases predited on a consumer expdatas theory of liability. Buell-
Wilson v. Ford Motor C9.141 Cal. App. 4th 525, 545 (2006y’d on other ground<550
U.S. 931 (2007). Because striiability actions under thitheory do not involve the
guestion of whether the defenda&xercised reasonable careidewice of industry practice
or custom is irrelevantld.; see also Foglio WV. Auto Supplys6 Cal. App. 3d 470, 477
(1976) (same). This evidea is therefore inadmissible and irrelevant to whether
Defendant’s paint sprayer was defectively gesd such that it failetb perform as the
ordinary consumer would expect.

However, Defendant is correct that moeeent authority has established that
evidence of complianoeith industry customs or standards is relevant under the risk-
benefit test of a design defadthim and may be taken into account “as part of the desigr
defect balancing process.” August 1, 2@f's Opp’n to PI's Mot. in Limine No. 1
(Docket No. 87)seeHoward v. Omni Hotels Management Corp03 Cal. Ap. 4th, 425-
26 (2012) (“When the plaintifilleges strict product liabilitdesign defect, any evidence
of compliance with industry standards, while aatomplete defense, is not ‘irrelevant,’
but instead properly should be taken into aotdhrough expert testimony as part of the
design defect balamg process.”).

Additionally, compliance withindustry customs orabdards is relevant to
Plaintiff's negligent failurg¢o warn claim, which alssurvived summary judgmentee
June 26, 2014 Order on Summary Judgmerit Bta22-23 (Docket No. 49). A negligent
failure to warn claim “requires a plaintiff fgrove that a manufactror distributor did
not warn of a particular risk for reasonsiahfell below the acceptable standard of care,
l.e., what a reasonably prudent manufactweuld have knownrad warned about.”
Anderson v. Owens-Corning Fiberglas Coi,Cal. 3d 987, 1004991). Consequently,
custom or practice may be probativerefisonableness in a negligence act@nmshaw

v. Ford Motor Co,. 119 Cal. App. 3d 757, 803 (1981).
7
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Because compliance withdustry customs or standards is admissible as it relate
the application of the risk-befit test for Plaintiff's desigulefect claim, as well as

Plaintiff's claim of negligent failure to wa, Plaintiff's properecourse is a limiting

»]

instruction to the jury and nabmplete exclusion. Cal. Evid. Code § 355 (“When evidence

Is admissible as to one party or for one pgand is inadmissible as to another party of
for another purpose, the court upon requesdt skstrict the evidence to its proper scope
and instruct the jury accordingly.”5ee alsdaggett v. Atchison, T. & S. F. Ry. C48
Cal. 2d 655, 665 (1957) (“if evidence isnaidsible for any purpose it must be received,
even though it may be highly improper foroéimer purpose. In jurtrials, however, the
other party is entitled to angtruction limiting the purpose favhich the evidence may be
considered.”).

Accordingly, Plaintiff's motion is GRNTED IN PART and DENIED IN PART.
While Plaintiff is not entitled to a blanket@xusion of evidence relating to industry
standards or customs, Defendant may notanyeof this evidenceith respect to the
consumer expectation theory of strict lldap design defect. Diendant may, however,
rely on this evidence ith respect to Plaintiff's negligeétiailure to warn claim and the
application of the risk-benefit tetd Plaintiff's strict liabilitydesign defect claim. To this
effect, Plaintiff may seek at trial a limitingstruction restricting Diendant’s use of this

evidence in accordanceativthe Court’s ruling.

Defendant’s Objection to P&intiff's Trial Exhibits

Defendant objects to the inttuction of Plaintiff's Exhoits 1, 2, 4 (which are
excerpted pages from the Graco Operatdagsual), and Exhibit 11 (which is a single
page containing product unit costs and maxdam various models of Graco sprayerSge
July 30, 2014 Def’s Objections to PI's Tiriax. (Docket No. 79).Defendant argues that
introduction of these excerpted documenittiout the context ofhe entire document
would “give][] the jury a false impressionFederal Rule of Evidence 106 provides that

“[i]f a party introduces all or part of a witg or recorded statemeiat) adverse party may
8
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require the introduction, at that time, of asther part — or any other writing or recorded
statement — that in fairness ought to be careid at the same timieHere, to avoid the
risk of confusion or prejudice, fairness reggithat Plaintiff provide the appropriate
context of these documentdgntroduced during trialHowever, without access to these
documents in their entirety, the Court canndé on Defendant’s objéons. In light of
Federal Rule of Evidence 106, the Courtiads the parties to meet and confer to
determine whether they can come to an @gent about the appropriate extent of the
evidence necessary tooprde adequate context. If tharties cannot reach agreement,
Defendant may provide the complete documémtbe Court and renew its objection priof

to the introduction of thesexhibits at trial.

Defendant’s Objection to Plaintiff's Designation of Deposition Testimony

Defendant objects toraumber of Plaintiff's dposition designations for
presentation to the jury; these designat@amsdrawn from Douglas Rivord’s March 19,
2014 and July 12014 depositionsSeeluly 30, 2014 Def's Obgions (Docket No. 82).
Without access to the lfuranscripts of these depositis, the Court cannot rule on
Defendant’s objections. In light of FedeRalle of Evidence 106he Court advises the
parties to meet and confer to determine Whethey can come #n agreement about the
appropriate scope of designation to provide adegcontext. If the parties cannot reach
agreement, Defendant may piae the complete depositioratrscripts to the Court and

renew its objection prior to the introductiohthe Rivord depositioexcerpts at trial.

Plaintiff’'s Objection to Testimony of Graco’s “Corporate Representative”

Plaintiff objects to the proposed testimafyGraco’s “corporate representative” —
Angela Redland Speakens — on the basisGhato failed to disclose her either as a
potential witness or expert witeg until July 25, 201th Defendant’s list of trial withesses.
July 29, 2014 PI's Objectiorte Def's Corp. Rep. (DockéNo. 78). While Defendant

informed the Court on AugugtZ, 2014 that it no longertends to use Ms. Speakens at
9
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trial, the Court nonetheless rules on this wotio ensure that her testimony is excluded.

Ms. Speakens’ proposed testimony runs afoul of the Court’s Order for Pretrial
Preparation, which explicitly required Gracadisclose the identity afs expert withesses
no later than April 3, 2014, and gave fair amegquivocal notice thdff]ailure to comply
with these deadlinesilivprevent a witness from testifying as expert.” Sept. 10, 2013
Order for Pretrial Preparation at 3 (Docket.188). Graco acknowledges the expert natu
of Ms. Speaken’s proposedstenony by noting thahot only will she‘provide rebuttal
testimony in response to Plaintiff's expert witness,” but also that her proposed testimg
includes many of the same topics to be cetldoy Graco’s Product Safety and Compliang
Manager, expert witness Douglas Rivo@ompareluly 25, 2014 DE's List of Trial
Witnesses, T 1 (Rivordyith 3 (Speakens) (Docket No. 72).

Additionally, given that the scope bér proposed testiomy extends beyond
“impeachment” only, Graco’s failure to iderntiMs. Speakens as amdividual likely to
have discoverable informati@s required by Rule 26(a)(1)(A){riolates Rule 37(c)(1).

In light of this late introdction of a new expert witnessnd given that Plaintiff did
not have an opportunity to depose hdobethe close of discovery, allowing her
testimony at trial would prejudice Plaintififhus, her testimony is properly excludable
under Rule 37 as wellSeeFed. R. Civ. P. 37(c)(1) (pvading for exclusion of such
information unless the failure ttisclose was “substantialjystified or is harmless”).
Thus, the Court EXCLUDES Ms. Sgeans from testifying at trial.

Plaintiff’'s Objection to Expert Testimony of Adam Feia

Plaintiff challenges the anticipated testiny of Defendant’s expert, Adam Feia.
Mr. Feia is a Senior Healtmd Safety Specialist for Graco aisdexpected to testify that
“proper eye protection would e protected Mr. Mariscal'syes from injury given the
type of release of air and liquid pressure thatGraco sprayer produces.” July 25, 2014
Def’s List of Trial Witnesses at 2 (Docket No. 78¢e alsdMay 12, 2014 Expert Report

of Adam Feia (Docket No. 41-6).
10
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Plaintiff seeks to exclude Mr. Feia’s exptestimony on the grounds that Mr. Feia
Is unqualified to opine on consumer safety,dpgiion does not relate to a fact in issue,
and an application of thHBaubertfactors mandates exclusionto$ testimony. July 23,
2014 Letter Brief (Docket No. 65). ConverseDefendant opposdkle exclusion on the
basis that Mr. Feia’s training and experiencenmployee health and safety qualifies him {
offer an expert opinion on thiele protective eyewear plays pmeventing an injury caused
by particulate or pressure. July 30, 2@ef's Letter Brief (Do&et No. 84). Defendant
further contends that Plaintiff's objectionsNtr. Feia’s testimony should go to the weight
of his testimony, and not its admissibilitfFinally, Defendant argues that thaubert
factors are largely inapplicable in this edsecause Mr. Feia’s opinion does not implicate
any novel, experimental, or newstag or scientific methodology.

The district court holds a &ekeeping” role with respetd the admission of expert
testimony. Daubert v. Merrell Dow Pharmaceuticals, In609 U.S. 579, 597 (1993). In
determining such admissibility, Federal Ruléswidence 702 allowa witness that is
“qualified as an expert by knowledge, skill, experience, training, or education” to offer

opinion or other testimony only if:

(a) the expert’'s scientific, technical, or other specialized
knowledge will help the trier dact to understand the evidence
or to determine a fact in issu@) the testimony is based on
sufficient facts or data; (c) the testimony is the product of
reliable principles and methods; and (d) the expert has reliably
applied the principles and methods to the facts of the case.

In applying these factors, it is a proper exerosthe Court’s discretion to exclude witnes
testimony that is based on “unsupporteduanptions and unsound extrapolation.”
McGlinchy v. Shell Chem C@45 F.2d 802, 807 (9th Cir. 1988).

The Court’s application of Rule 702ttoe proposed testimony of Mr. Feia reveals
that he is insufficiently qualified to testify as expert in thisase. While Mr. Feia
adequately possesses “knowledge, skill, expeégimaining, [and] education” in the area

of workplace safety, he holds none of thesdifications in the area of consumer safety,

11
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which is the matter assue in this caseSeeluly 23, 2014 Letter Brief, Ex. A at 15 (Feia
Dep.) (Docket No. 65) (confirming that Mr. Fédias no background in consumer safety).
While Defendant claims that “tH&laintiff’'s role as a consuen versus an employee in an
industrial setting is irrelevant” because “huneyeballs are alike,” Mr. Feia’s deposition
reveals that his expert opinion is basedmua series of assumptions that are only
reasonable within an environment invaolgiindividuals highly experienced with
workplace safety, and therefore does niece the circumstaces of this cas&eed. at
27-29, 47 (explaining that MFeia’s understanding of the tefprotective eyewear” as it
relates to his testimony is defined as AN&ed, properly fitting, OSHA-compliant
glasses - but that he has no basis for belietiaggan ordinary consumer would share this
understanding). Because the fact in disputdive to Mr. Feia’s testimony is whether an
ordinary consumesuch as Plaintiff would be spariggury through the use of ‘protective
eyewear,” Mr. Feia’s testimony is unlikely to helprier of fact understand the evidence ¢
determine a fact in issue, as required by Rule 702(a).

Mr. Feia’s proffered testimony similarlyllg short of the remaining subparts of
Rule 702, as his opinion is not based onréliable application of reliable principles and
methods to sufficient facts or dat&eeFed. R. Evid. 702(b)-{d The absence of any
substantial factual basis for Mr. Feia’s tesiny is immediately dispositive. Mr. Feia
admits that he does not know, among othargs: the level of protection provided by
various brands of safety glassigs,at 16; the extent girotection provided by OSHA-
compliant safety glasseasd, at 29; the level of pressuire/olved in Plantiff's incident,
id.at 23; the actual mode or specific cause of Plaintiff's injuakyat 25-26; or what type of
injuries Plaintiff would have incurred, ihg, had he been weagrOSHA-compliant safety
glassesid. at 45. Instead, his opinion is baset&soupon his personal experience with
workplace safety in an dustrial environmentd. at 33, 46. Based on this lack of
sufficient facts or data, and the Court’s fdag conclusion that Mr. Feia’s testimony is
based upon “unsupported assumptionswarmbund extrapolations,” the Court is

convinced that Mr. Feia is unqualifiedtastify as an expert in this casee McGlinchy
12
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845 F.2d at 807. Therefore, Plaintiff's motion to exclude Mr. Fagsert testimony is

GRANTED.

IT 1S SO ORDERED.

Dated: 8/27/2014

WW_\

THELTON E. HENDERSON
United States District Judge
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