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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

THERESA LYNNE MURPHY,
Case N0.13cv-02752JST
Plaintiff,
V. ORDER DISMISSING ACTION FOR
LACK OF SUBJECT MATTER
BANK OF NEW YORK MELLON, et al. JURISDICTION
Defendants. Re: ECHNo. 1

In this action for statéaw claims arising out cd residential foreclosuy@laintiff Murphy
moves for a temporary restraining order barring Defendants from recording aafidticstees
sale. For the reasons set forth below, Murphy’s motion is DENIED and the aditBNESSED
for lack of subject matter jurisdiction.

l. BACKGROUND
A. ThePrior Action

On May 29, 2013, Murphy filed a complaint against the Bank of New York Mellon,
Merscorp, Mortgag&lectronic Registration Systenand the Wolf Firm fostatelaw claims
arising out of the initiation of foreclosure proceedings on a residential propertydio s¥ita
allegedly holds title (“the prior action”)SeeCompl., ECF No. 1, Case No. £8-2424. In that
action, Murphy sought to prevent tiéolf Firm, which she alleged wdthe purported trustee”
under the deed of trust, from foreclosing on her property on the grourtdeh&blf Firm “was
not a properly-installed substitute trustee.” Compl. 1 16,M8rphy alleged that the Wolf Firm
recordeda notice of default with respect to her property that is “invalid,” “fraudiilemd
“deceptive” because the Wolf Firm lacked the authority to execute that instruldefif 23, 31.

Murphy moved for a temporary restraining order and a preliminary injunction to bar th

Wolf Firm and the other defendants from proceeding with the foreclosure of her prdpEfy.
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No. 2, Case No. 18v-2424. On June 12, 2013, Defendants filed a response to Murphy’s motjon,
in which they argued that the Court lacked suljeatter jurisdictiorover the action because
diversity of citizenship does not exist and no other basis for federal juldsdestists.

On June 13, 2013, the Court dismissed the prior afdioiack of subject matter
jurisdiction finding thatalthough Murphy had invoked the Court’s diversity jurisdiction under 28
U.S.C. 8§ 1332¢complete diversity of citizenship did not exist, as the Wolf Firm, a citizen of
California, was not diverse from Murphy, who also is a citizen of California. ECF Noa28, C
No. 13¢v-2424.

B. Thelnstant Action

On June 14, 2013, a day after the Court dismissed the prior action for lack of subject
matterjurisdiction, Murphy filed a new complaititat is essentially identical to the complaint she
filed in the prior action, exapt thathe new complaint is devoid of allegations pertaining to the
Wolf Firm. Compl., ECF No. 1, Case No. &82752. In the new complaint, Murphy admits that
she “filed this Complaint after deleting Defendant, the Wolf Firm, a Law Catipor, to preerve
diversity because they were a dispensable nondiverse party; as the purpottedestrostee,
they were a formal party only, an agent, and not a real party in intel@sf'76.

. LEGAL STANDARD
Federal Rule of Civil Procedure 1fpréscribes a bifurcated analysis to determine whether

parties should or must be joinedlakeda v. Nw. Nat. Life Ins. Co., 765 F.2d 815, 819 (9th Cir.

1985). First, a district court must consider whether a party is necessary by detpmmather
“(1) in his absence complete relief cannot be accorded among those already partid® or (2)
claims an interest relating to the subject of the action and is so situated thapdséidn of the
action in his absence may (i) as a practical matter impair or impede his abilityetct pinat
interest or (ii) leave any of the persons already parties subject to a subs&abéincurring
double, multiple, or otherwise inconsistent obligations by reason of his claimedtihtéde
(citing Fed. R. Civ. P.4(a)).

If a party is necessary bhis joinder will destroy jurisdiction, the court “musbnsider

whether ‘in equity and good conscience’ the action should proceed without his joinder, i.e.,
2
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whether he is indispensableld. (citing Fed.R. Civ. P. 19(b)). “In connection with this inquiry,
four factors are relevant: (1) to what extent a judgment rendered in Hmnisesibsence might be
prejudicial to him or those already parties; (2) the extent to which, by pret@covisions in the
judgment, by tie shaping of relief, or other measures, the prejudice can be lessened or avoidg
whether gudgment rendered in the perssibsence will be adequate, (4) whether the plaintiff
will have an adequate remedy if the action is dismissed for nonjoinder.” Id.
[11.  DISCUSSION

The Court concludes that the Wolf Firm is an indispensable party to this astidayphy
alleges that the Wolf Firm is the substitute trustee recorded thaotice of default at issuend
is likely to take further actiorte foredose on Murphy’s propertySeeCompl. {1 16, 23, Case
No. 13¢v-2424; Compl. § 76, Case No. £8-2752. As such, the Wolf Firm must be joined
under Rule 19(b).

Under California law, a trustee is an indispensable party to an actioredkatte

invalidate a trustee’s sat# foreclosure proceedinggeeWashington Mut. Bank v. Blechman,

157 Cal. App. 4th 662, 66&al. Ct. App.2007) (1t takes little analysis or discussion to conclude

that [the lender] and [the trustee] were indispensable parties” to a lawsuigdeedet aside and
vacate a trusteg’sale in a foreclosure proceedin@hat is because a “trustee is liable to any
interested party who is damaged by its negligence or as a result of an illegal, fraudule
willfully oppressive foreclosure sale.” Harry D. Miller and Marvin B. StarCalifornia Real

Estate 8 10:203 (3d ed. 2008¢e alsdMunger v. Moore, 11 Cal. App. 3d 1, 7 (Cal. Ct. App.

1970) (“That rule is that a trustee or mortgagee may be liable to the wustartgagor for
damages sustained where there has been an illegal, fraudulent or wilfully ogpsassiof
property under a power of sale contained in a mortgage or deed of trust.”).

In light of this authority, the Court is not persuaded that the Woif is a “dispensable
nondiverse party” and “not a real party in interest” as Murphy argde§. 76. Indeed, this
authority establishes that the joinder of the trustee is essential to amysestking to prevent or
void a trustee’s sale, @y liablity arising out of a trustee’s sale that is illegal or fraudulent

ultimately falls on the trustee. Accordingly, the Cdurtls that adjudicating this action without
3
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the participation of the Wolf Firm would be prejudicial to the other partiesthisgorejudice
cannot be avoided by any measures the Court can take, and that a judgment enteidasentte
of the Wolf Firm would be inadequate, because the Wolf Firm appears to be oneecail therties
in interest. Most importantly Murphy will beable to obtain complete relief against all parties in
interest in state couiftthis action is dismissed.

Accordingly, because the Wolf Firm is an indispensable party within #amimg of Rule
19(b) and whose joinder destroys diversity jurisdiction under 28 U.S.C. § 1332, and because
other basis for subject matter jurisdictionsts, this action is DISMISSERr lack of subject

matter jurisdiction. A pending motions and deadlines are TERMINATED. Murphy mafylee-

Qep—
JON S. TIGARGS
United States District Judge

her claims in state couriThe Clerk shall terminate this action
IT1SSO ORDERED.
Dated:June 15, 2013

no



