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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA

EAST BAY LAW,

Plaintiff, No. C13-2822 TEH
v ORDER GRANTING
' DEFENDANT’'S MOTION TO
FORD MOTOR CO., DISMISS

Defendant.

This matter came before the Court on October 21, 2013, on Defendant’s motiof
dismiss. Having considered the arguments of the parties apdpkes submitted, the

Court now GRANTS Defendant’s motidar the reasons set forth below.

BACKGROUND

Plaintiff East Bay Law (“Plaintiff”) allege that Defendant Forlotor Co. (“Ford”)
represented in its marketing brochures that2013 Ford Taurusontains an upgrade
option for a voice-activated navigation systenth a secure digitanemory card (“SD
card”) for maps (the “navigain upgrade”), but in fact norté the vehicles include this
feature. Compl. 11 6, 9. Plaintiff includes Exhibit A to the complaint, a copy of the
2013 Ford Taurus marketing brochure whiists under “Available Options,” a “Voice-

activated Navigation System with SD card for map and POI stordge Ex. A. The
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brochure notes that this optiaiso requires the purchaskeither a 201A or 202A
Equipment Group packagéd.

On March 13, 2013, Plaintiff purchasa@013 Ford Taurus SEL equipped with thg
Equipment Group 201A packaghl. T 4, Ex. A. The Equipment Group 201A package
includes a “voice-activated, in-vehicle contigity system;” two LCD color displays; an
LCD touch screen; and an SD card readdr.On March 29, 2013, Rintiff returned to
the same dealership and pursedad an SD card containingagmaps that it intended to use
for navigation.Id. § 7. Plaintiff attempted to useetlsD card with the SD card reader in
its vehicle, but discoverdtie navigation feature woultbt work in the vehicleld. When
Plaintiff took the vehicle to the dealershigsrvice department, it learned that the
navigation feature wodlnot work because the veladlid not have the navigation
upgrade.ld. It then inquiredvith Ford directly and waagain told that the navigation
upgrade was not installed on its vehicle altebadly was also tolthat the upgrade “could
not be made to work at all @any 2013 Ford Taurus SEL modelld. § 8.

Based on the above, Plaintiff allegkat it should have received a navigation
upgrade but did not, and that contrary te tlescriptions contained in Ford’s marketing
brochures, the 2013 Ford Taurus SEL malbsls not include a navigation upgrade.

Id. § 9. Pursuant to California’s Unf&lompetition Law (“UCL”"), Cal. Bus. & Prof.
Code §81720@t seq (“UCL"), it seeks injunctive relief irthe form of a recall of all 2013
Ford Taurus SEL vehicles.

Ford moves to dismiss pursuant to RL®€b)(6) for failure to state a claim.
Specifically, Ford argues thRtaintiff has not pled a cograble harm as it only alleges
that it purchased the requisite equipment packaigihe upgrade, not that it purchased th

navigation upgrade itself; and thatfact Plaintiff did not purchase the upgrade at all.

Moreover, Ford contends that Plaintiff failsallege any independent cause of action, and

therefore cannot purswieclaim under the UCL.
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LEGAL STANDARD

Dismissal is appropriate under Rule 12(byen a plaintiff's allegations fail “to
state a claim upon which relief can be grantdéed. R. Civ. P. 12(b)(6). In ruling on a
motion to dismiss, a court must “accept all mateallegations of fachs true and construe
the complaint in a light most favaile to the non-moving party¥asquez v. Los Angeles
Cnty, 487 F.3d 1246, 124®th Cir. 2007).

A Rule 12(b)(6) dismissal “can be basedloam lack of a cognizadd legal theory or
the absence of sufficient facts allegedler a cognizable legal theoryBalistreri v.
Pacifica Police Dep’t901 F.2d 696, 699 (9th Cir. 1990)0 survive a mon to dismiss,
a plaintiff must plead “enough facts to stateainlto relief that is @lusible on its face.”
Bell Atlantic Corp. v. Twombj\b50 U.S. 544, 570 (2007). “@aim has facial plausibility
when the plaintiff pleads factual contenatlallows the court to draw the reasonable
inference that the defendantieble for the misconduct allegedId.

When ruling on a motion to dismisgurts are generally limited to only those
allegations contained withingélcomplaint, however, they maonsider exhibits submitted
with the complaint.Hal Roach Studios, Inc. v. Richard Feiner & Co., /896 F.2d 1542,
1555 n.19 (9th Cir. 1989). A court may atsmsider documents wdh are “incorporated
by reference,” that is documents whose castare alleged in a complaint, or whose
contents are necessary te tomplaint, and whose aettticity no party questions.
Knievel v. ESPN393 F.3d 1068,d76 (9th Cir. 2005).

DISCUSSION

Plaintiff alleges that the 2013 Ford TasarSEL model carries an “upgrade option”
for a voice-activated navigation system with&d card for maps. Corhfd 6. The Ford
marketing brochure Plaintiff attaches as Exhdbto its complaint similarly lists the voice-
activated navigation system as an “[a]vaiafd]ption” that alsaequires the additional
purchase of one of two specific egoient group packages, 201A or 2024., Ex. A.

Plaintiff alleges that it purchased thguipment Group 201Aaxrkage — one of the
3
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required equipment packages foe navigation upgraddd. 1 7. Nowhere in its
complaint, however, does Pl&ihclaim that it purchased &éhactual navigation upgrade at
issue in this case.

Plaintiff does not rebut Ford’s argument that it did not purchase the navigation
upgrade. Rather, Plaintiff argues thatause it purchased the requisite equipment
package, which includes an $Brd reader, it should be alesimply purchase an SD
card of maps and insert it into the readeorder to have a fully functional navigation
feature. PIl. Opp. at 2-3. Ford’s brochurewever, states that either Equipment Group
201A or 202A is required for the navigationguade, not that those equipment groups ar
all that is necessary for the upde. Compl., Ex. A. Plairtialso submits as Exhibit B, a
photograph of the navigation screen fronmvighicle to support its argument that the
vehicle should have a navigatiteature. Pl. Opp., Ex. B. €image merely confirms that
Plaintiff purchased thequipmenhecessary for the navigatiopgrade, namely the LCD
screen included in Equipme@roup 201A, not that Pldiff purchased the navigation
upgrade itself. At argument, Plaintiff contksd that it had purchased all the necessary
equipment for an upgrade and thereforéd@wdd have had the upgrade; again, it did not
claim that it had selected andighéor the actual upgrade itself.

As Plaintiff fails to allegehat it actually purchased tlery item it claims it did not
receive, Plaintiff has failed to state a claimffelief. Although theabsence of such an
allegation is sufficient to dmiss the complaint, the Caurevertheless also considers
Ford’s additional argument that Plaintifid not in fact purchase the upgrade.

Along with its motion to dismiss, Foslibmitted an invoice reflecting Plaintiff's
purchase of the 2013 Ford Taurus SEL at ismre. Def. Opp. Br., Ex. 1. Although the
general rule is that when deciding a motionligmiss, courts must disregard facts that ar
not within complaint oattached thereto, courts makeanto account documents “whose
contents are alleged in a complaint and vehansthenticity no party questions, but which
are not physically attached to the [plaintiff's] pleadingn’re Silicon Graphics Inc. Sec.

Litig., 183 F.3d 970, 986 (9th ICiL999) (internal quotatiomarks and citations omitted)
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abrogated on other grounds Bputh Ferry LP, No. 2 v. Killingeb42 F.3d 776, 784 (9th
Cir. 2008). Courts have also applied thistdae, known as “incorporation by reference,

to situations in which the plaiiff's claim “depends on theontents of a document. . .

even though the plaintiff does not explicitly allege the contents of that document in the

complaint.” Knievel,393 F.3d at 1076 (holding thatsthict court properly considered
defendant’s submissions of images of entire internet website in evaluating motion to
dismiss slander suit premised a single photograph andptian on that website) (citing
Parrino v. FHP, Inc, 146 F.3d 699, 706 (9th Cir. 199@jolding that where plaintiff's
claims involved his health insurance plarg thstrict court properly considered document
attached to a motion to dismiss that describederms of the healihsurance plan)).

As Plaintiff's claims necessarily depend whether it purchased the navigation
upgrade it alleges it did not receive, and Pitiidbes not dispute the authenticity of the
invoice, the Court relies on the incorporatlmnreference doctrine to review the invoice
submitted by Ford. The invoice shows that Plaintiff's vehicle included the requisite
equipment package, Equipment Group 2044d that the only other optional upgrade
Plaintiff selected was leather seating. Tihaice makes no mention of Plaintiff having
purchased the navigation upgrade.

As Plaintiff has failed to allege thifurchased the navigation upgrade which it
claims it was not given, Plaintiff has failealstate a claim for relief and Plaintiff's
complaint is thus dismissed. Moreover, thenassal is with prejude because the invoice
shows that Plaintiff did not purchase tiyggrade, therefore Plaintiff cannot amend the
complaint to curehe deficiency.See Thinket Ink Info. Refgc. v. Sun Microsystems,
Inc., 368 F.3d 1053, 1061 (9th Cir. 2004) (holdihgt dismissal withdueave to amend is
improper, unless it is clear thie complaint canride cured by amendment). Because
Plaintiff's complaint must be dismissed ors$le grounds, the Court declines to address

Ford’s arguments regardingetfUCL pleading requirements.
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CONCLUSION

For the reasons set forth above, Defendant’s motion to dismiss 1s GRANTED, and

IT IS SO ORDERED.

Dated: 11/06/13

THELTON E. HENDERSON, JUDGE
UNITED STATES DISTRICT COURT




