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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

JONATHAN JIMENEZ, No. C-13-2883 EMC

Plaintiff,

ORDER GRANTING DEFENDANTS’
V. MOTION TO DISMISS

UNITED STATES POSTAL SERVICE, (Docket No. 10)
et al,

Defendants.

/
. INTRODUCTION

Plaintiff Jonathan Jimenez filed the instant suit against the United States, the United S
Postal Service (the “USPS”), and a number oé Defendants pursuant to the Federal Tort Clain
Act (“FTCA"), 28 U.S.C.88 2671et sel., and the Postal Reorganization Act,U.S.C. 88§ 10t
seq (Dkt. No. 1). Plaintiff alleges negligence agaiDefendants for injuries he sustained when
vehicle driven by a USPS employee collided with the vehicle in which Plaintiff was a passeng
Pending before the Court is the United States’ motion to dismiss Plaintiff’'s complaint for lack
subject matter jurisdiction arfailure to state a clai.i (Dkt. No. 10).

. EACTUAL & PROCEDURAL BACKGROUND

On June 5, 2010, Plaintiff alleges he sustdiphysical injuries when a USPS vehicle
operated by a USPS employee collided with the vehicle in which Plaintiff was a passenger.

(Complaint (“Compl.”), Preliminary Statement). Plaintiff alleges that the motor vehicle accide

! The Court is only considering dismissal based on lack of subject matter jurisdiction ¢
as the Government failed to raise any Rule 12(b)(6) failure to state a claim arguments on thig
motion.
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was caused by the negligence of the USPS employee driver while in the course of her emplog
with the USPS. (Compl. 1 7). Plaintiff claims $eisfied the notice requirement of the FTCA wi
his girlfriend, who was the driver of the vehialewhich Plaintiff was a passenger, gave notice o
her FTCA property damage claim to the USPS on or about July 28, 2010. (Dkt. No. 15).
However, the first communication the USRSeived from, or on behalf of, Plaintiff in
connection with the June 5, 2010 incident was aesgptation letter from Plaintiff's counsel dateg
March 1, 2012. (Beatty Decl.  6; Def.’s Mot. Ex.?A)n response, the USPS provided Plaintiff'
counsel with the Standard Form 95 (“SF-95"). (Beatty Decl. { 7; Ex. B). Plaintiff's counsel
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returned the SF-95 by mailing it from Eureka, California to USPS claims personnel in San Franci

on June 4, 2012. (Beatty Decl. § 8; Ex. D). This was the day before the FTCA’s two year st3
limitations expired on Plaintiff's claim. THSPS did not receive the SF-95 until June 6, 2012 -
the day after the two year statute had run. (Beatty Decl. 1 9; Ex. E). USPS claims personne
stamped the SF-95 on June 7, 2012. (Beatty DeclEX.8)). Because Plaintiff did not file his
claim with the USPS within two years of the accrual of his claim (June 5, 2010), the USPS dg
Plaintiff's claim on January 28, 2013. (Beatty Decl. | 10; Ex. F).

On June 21, 2013, Plaintiff filed suit pursuant to 28 U.S.C. § 1346(b)(1) and 39 U.S.C.
409, alleging negligence of the USPS employee while acting within the scope of her employn
(Dkt. No. 1). On August 22, 2013, the United Staesed to dismiss Plaintiff's complaint arguin
that (1) Plaintiff improperly sued the USPS @k Defendants; and (2) Plaintiff's complaint
should be dismissed for Plaintiff's failure to timely exhaust his administrative remedies prior t
filing suit as required by 28 U.S.C. § 2675(a) and 28 U.S.C. § 2401(b). (Dkt. No. 10). In resy
to United States’ motion, on September 5, 2@18intiff filed his opposition. (Dkt. Nc15).

Plaintiff concedes that the USPS and Doe Defetsdare not properly named defendants, but arg

that the remainder of the United States’ motion should be denied because (1) according to the

California state law and common law mail box ri&intiff timely presented his administrative

claim to the USPS in compliance with 28 U.S.C. § 2675(a) and 28 U.S.C. § 2401(b); and (2)

2 Plaintiff does not contend the letter satisfied the claims presentation requirement. THh
does not satisfy the requirements of 28 U.S.C. § 2675.
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Plaintiff failed to timely present his claim, this failure should be excused under the doctrine of
excusable neglect.

.  DISCUSSION

A. Rule 12(b)(1): Standard of Review for a Motion to Dismiss

A defendant may move for a dismissal based on a lack of subject matter jurisdssion.
Fed. R. Civ. P. 12(b)(1). The party asserting jurisdiction [i.e., plaintiff] has the burden of prov
jurisdictional facts.See Indus. Tectonics, Inc. v. Aero Allgg2 F.2d 1090, 1092 (9th Cir. 1990)
(citing McNutt v. Gen. Motors Acceptance Coi@O8 U.S. 178, 189 (1936)). In effect, the court
should presume lack of jurisdiction until the plaintiff proves otherwiee Stock West, Inc. v.

Confederated Tribes of the Colville Reservat®rn3 F.2d 1221, 1225 (9th Cir. 1989).

ng

A Rule 12(b)(1) motion to dismiss for lack of subject matter jurisdiction “may either attack

the allegations of the complaint or may be made as a ‘speaking motion’ attacking the existen
subject matter jurisdiction in fact.Thornhill Publ'g Co., Inc. v. Gen. Tel. & Elecs. Cqrp94 F.2d
730, 733 (9th Cir. 1979). In resolving a “speaking motion” or “factual attack” under Rule 12(
the court is not limited to the allegations in the pleadings if the jurisdictional issue is separabl
the merits of the casd&roberts v. Corrothers812 F.2d 1173, 1177 (9th Cir. 1987). Instead, the
court may view evidence outside the recdrdgustine v. United Stateg04 F.2d 1074, 1077 (9th
Cir. 1983), and “[i]t then becomes necessary for the party opposing the motion to present affi
or any other evidence necessary to satisfy its burden of establishing that the court, in fact, pg
subject matter jurisdiction.’St. Clair v. City of Chicp880 F.2d 199, 201 (9th Cir. 1989).

B. Dismissal Is Required As Plaintiff Has Failed to Comply with the FTCA’s Exhaustion

Requirement.

In the motion to dismiss Plaintiff's complaint, the United States argues that Plaintiff fail
properly present his claim to the USPS and thus failed to comply with the FTCA'’s exhaustion
administrative remedies requirement. (Def.’s Mot. at 5-7).

The FTCA allows a tort claimant to sue the United Stin federal court only after the
claimant exhausts his administrative remedies witlfederal agency that is responsible for the

injury. See Johnson v. United Statée4 F.2d 1431, 1442 (9th Cir. 1988aton v. United States
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495 F.2d 635, 638 (9th Cir. 1974). Congress provided a two-year statute of limitations for F]
claims in 28 U.S.C. § 2401(Band prescribed the following two requirements for a claimant to
exhaust his administrative remedies in 28 U.S.C. § 2675fakt, the claimant must properly

present his injury claim to tHfederal agency whose employee’s negligence caused the allegeq

injury (“presentment”).See id§ 2675(a. Second, the claimant must receive a final denial of hi$

claim from that federal agency (“final denial’pee id.

The presentment requirement of 28 U.S.C. § 2675(a) is satisfiec a federal agency
“receive an executed Standard Form 95 or other written notification of an incident, accompat
a claim for money damages in a sum certain.” 28 C.F.R. § 14.2(a) (emphasis See als 39

C.F.R. 8§ 912.5 (“[A] claim shall be deemed to have been presented when the U.S. Postal Se

receives . . an executed Standard Form 95, . . . accompanied by a claim for money damageq i

sum certair. . . .”) (emphasis added). Bailey v. United State$42 F.2d 344 (9th Cir. 1981), the
Ninth Circuit stated that it was not accepting “digrgs’ invitation to rewrite the [FTCA] and in
effect repeal the regulation by holding that mailingnal is sufficient to meet the requirement tha
claim be ‘presented.”ld. at 347. This is consistent with the holdings of a number of other circ
as well. See, e.gLightfoot v. United Stat, 564 F.3d 625, 628 (3d Cir. 2009) (rejecting the
mailbox rule and holding that a plaintiff must demonstrate that the federal agency was in actu
receipt of the claim)Bellecourt v. United State994 F.2d 427, 430 (8th Cir. 1993) (upholding
dismissal where “the ‘request for administrative remedy’ was not received by the Federal Bur
Prisons”);Drazan v. United State362 F.2d 56, 58 (7th Cir. 1985) (“[T]he district court was quit

right to hold that mailing is not presenting; there must be rece 2t.”).

328 U.S.C. § 2401(b) provides that “[a] toraich against the United States shall be forev
barred unless it is presented in writing to the appropriate Federal agency within two years aft
claim accrues or unless action is begun within six months after the date of mailing, by certifie
registered mail, of notice of final denial of the claim by the agency to which it was presented.’

428 U.S.C. § 2675(a) provides than actionshall not be institutedpon a claim against th
United States for money damages for . . . injury caused by the negligent or wrongful act or or
of any employee of the Government while actwvithin the scope of his office or employment,
unlessthe claimant shall havegest presentedhe claim to the appropriate Federal agesmoghis
claim shall have beeinally deniedby the agency . . ..” (emphasis added).
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The FTCA'’s exhaustion requirement — both the presentment and final denial elements
to the subject matter jurisdiction of this CouBee, e.gVacek v. U.S. Postal Serd47 F.3d 1248,

1250 (9th Cir. 2006) (“We have repeatedly held that the exhaustion requirement is jurisdictiof

nature and must be interpreted strictly . . .\Wjseman v. United State%76 F.2d 604, 605 (9th Cin.

1992) (“Presenting an FTCA claim to the appropriate governmental agency and having it den
jurisdictional prerequisite to filing a claim in tliéstrict court.”). Where a plaintiff has failed to
comply with this requirement, dismissal is requir&ke, e.gBuchanan v. United Statedo. C 10-
00092 WHA, 2010 WL 690202 (N.D. Cal. Feb. 23, 2010).

Here, the record clearly demonstrates thatUSPS did not receive Plaintiff’'s SF-95 until
the dayafter the two-year statute of limitations ran; it was received on June 6, 2012, one day §
the two year statute of limitations ran on June 5, 2012. This fact requires disiSssalapier v.
United StatesNo. 1:12-cv-01266 AWI DLB, 2013 WL 592911, at *4 (E.D. Cal. Feb. 14, 2013)
(dismissing an FTCA suit with prejudice where the claim was received one day late).

Nevertheless, Plaintiff argues that this Court should apply the common law mailbox ru
find that the USPS received Plaintiff's claim whemh&ledthe SF-95 one day befattee two year
statute of limitations expired. (Pl.’s Opp. at 10). However, as detailed above, almost every ¢
including the Ninth Circuit — has held that mailing is insufficient to satisfy the presentment
requirement.See also Vacel47 F.3d at 1252 (rejecting application of the mailbox rule and st
“it cannot be strict construction of the waiyef sovereign immunity contained in the FTCA] to
read the word ‘received’ as actually meaning ‘mailed.”).

Plaintiff additionally argues that the delalypresentment of Plaintiff's claim should be
excused as it was caused by counsel’s “excusable neglect.” (Pl.’s Opp. at 11). In essence, |
is requesting that this Court extend the FTCA'’s two year statute of limitations—and, by exten
the United States’ waiver of sovereign immunity. The Court cannot do so. The Supreme Co
expressly recognized that because the FTCA waives the immunity of the United States, “in
construing the statute of limitations, which isamdition of that waiver, we should not take it upo
ourselves to extend the waiver beyond that which Congress intendeded States v. Kubrigk

444 U.S. 111, 117-18 (1979). Similarly, the NintlhaQit has held that “because § 2401(b) is
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jurisdictional, we must refrain from using equitalgistoppel or equitable tolling to excuse Plainti
untimeliness. To save Plaintiff’'s suit using an equitable doctrine would impinge on Congress
as regulator of the jurisdiction of the federal courtslarley v. United State$67 F.3d 1030, 1037
(9th Cir. 2008). While the result in this case appears harsh, it is required by the jurisdictional
of the FTCA'’s statute of limitation, and this Cbaannot “stretch and distort the statute and the

regulation to rescue [Plaintiff'sjouinsel from [his] own carelessnes®ailey, 642 F.2d at 34%&ee

also Steele v. United Staj&90 F. Supp. 1109, 1112 (S.D. Cal. 1975) (“That a plaintiff may wa
until the last minute . . . before presenting his administrative claim to the appropriate federal §
is a decision made by that plaintiff. But the ridldismissal is one which such a plaintiff assume
when a decision is made to wait until the last minutedg¢nce, the doctrines of equitable estopps
and tolling do not applySee Marley567 F.3d at 1032.

Because the USPS did meteivePlaintiff’'s claim within the two-year statutory period
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mandated by the FTCA, Plaintiff's claim was not properly presented to the USPS. As a result, thi

Court lacks subject matter jurisdiction to hear Plaintiff's case, and the United States’ motion t
dismiss iISGRANTED with prejudice.

C. Performance of Plaintiff's Counsel

This Court is troubled by the performance of Plaintiff’'s counsel, Mr. James A. Zito, in t
litigation. Mr. Zito was retained by Plaintiff on February 29, 2012 (Def.’s Mot. Ex. A) — three
months before the statute of limitations expired. Nonetheless, Mr. Zito waited until the day b

the expiration of the FTCA’s two-year statute of limitations to send in the SA-Bfving made this

decision to wait until the last minute, Mr. Zito opted to send the SF-95 via regular mail, with np

expedited treatment. Finally, Mr. Zito made no effo contact USPS claims personnel to see if]|i

was possible to arrange for any alternative method of presentment. Because of these failure
Plaintiff is now foreclosed from hawj a federal court adjudicate his claim.
At the hearing, Mr. Zito placed the blame for his failure to comply with the FTCA’s stat

of limitations on the USPS. He argued that because the USPS lists a post office box as its a

® The SF-95 is a rather straightforward form asking, generally, for the basis of the clair
nature of the injury, the contact information for any witnesses, the amount of the claim, and tl
insurance information of the claimareehttp://www.gsa.gov/portal/forms/download/116418.
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for sending claims, the claim was rendered untimely and there is a chance USPS personnel ¢
in “gamesmanship.” He further notes in his opposition to the motion to dismiss that he is a “q
attorney office with a sizeable file and litigated caseload” and that he “relied on the mail box
(Pl’s Opp. at 11). These excuses are frivoldDkar, binding circuit precedent clearly foreclose
application of the mailbox rule. Further, had Mr. Zito mailed the form one or two days earlier
had he utilized an expedited service, Plaintiff's claim would have survived this motion to disn
In other words, for the reasons stated above, “[iJt would have taken minimal effort on the part
Mr. Zito to ensure that the SF-95 was received before the deaWlauek 447 F.3d at 1252.

The Court also notes that this is not the first time a client of Mr. Zito’s has had an FTC
action dismissed for failure to comply with the exhaustion requirengag.Nelson v. United Statsg
No. C-06-04976, 2006 WL 3193372, at *2 (N.D. Cal. Nov. 3, 2006) (stating that “[tlhough it m
inconvenient for Plaintiff to comply with the stiry requirements of the FTCA, he mustdo so i
order to proceed with his [medical] malpractice claims in federal coitfjey v. BarreraNo. C
06-05291 SI, 2006 WL 3190672 (N.D. Cal. Nov. 2, 2006). Additionally, Mr. Zito has previous
attempted to excuse failures on his solo practitioner status and busy casededde Haven v.
Superior Ct, No. B154989, 2003 WL 21978630, at *2 (Cal. Ct. App. Aug. 20, 2003) (recognizi
that Mr. Zito and/or his client had been sanctioned approximately $2200 for failing to comply
discovery orders and that Mr. Zito had explaineifailure to appear at a hearing by asserting “I
a sole practitioner and because of the press of business | overlooked the date”).

The Court finds that Mr. Zito’s performance in this action may have fallen below the

standard of competence expected of a member ddhthern District of California bar. This Couf

ORDERS Mr. Zito to serve a copy of this decision, in its entirety, on his client by certified mail.

Within ten (10) days of this order, Mr. Zito shall file a declaration, made under the penalty of

perjury, in which he confirms compliance withslorder and attaches a copy of the certified mai

receipt. See Lee v. Cook County,,I635 F.3d 969, 974 (7th Cir. 2011) (ordering counsel to send

copies of an opinion to his clients “so that they may consider whether to file malpractice suits

against him”).
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Further, Mr. Zito iSORDERED to SHOW CAUSE why this Court should not refer him to
the Standing Committee on Professional Conduct for investigation and any appropriate discif
action pursuant to Civ. L.R. 11-6(a)(1).

IV. CONCLUSION

For the foregoing reasons, Defendants’ motion to dismiGRIKBNTED, and Plaintiff’s
Complaint is hereby dismissed with prejudice.

Mr. Zito is ORDERED to serve a copy of this decision, in its entirety on Mr. Jimenez by
certified mail. Within 10 days of this order, Mrit& shall file a declaration under penalty of perju
confirming compliance and attaching a copy of the certified mail receipt.

Mr. Zito is ORDERED to SHOW CAUSE why he should not be referred to the Standing
Committee on Professional Conduct.

This order disposes of Docket No. 10. The Clerk of Court is directed to enter judgmer]

close the file in this case.
IT IS SO ORDERED.
Dated: October 7, 2013

EDé;; M. CHEN

United States District Judge
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