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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SYNOPSYS, INC.,
Plaintiff,

Case No0.13-cv-02965-MMC (DMR)

V. ORDER RE: MOTION FOR
SANCTIONSAND MOTION FOR
LEAVETO FILE MOTION FOR
RECONSIDERATION

ATOPTECH, INC,

Defendant.

Re: Dkt. Nos. 272, 273

Plaintiff Synopsys, Inc. filed a motion feanctions against Defendant ATopTech, Inc.
Synopsys also filed a motion for leawefile a motion for reconsideratidnyhich is cross-
referenced in the sanctions briefing. [DodKek. 273, 272.] Synopsysedes sanctions against
ATopTech for alleged failures to produce discgvas ordered by this court in orders dated
February 21, 2015 and March 16, 2015. [Docket Nos. 232, 255]. Synopsys also requests th
court reconsider its March 16, 20afder to the extent it denied Synopsys’s motion to compel
production of source code. The court finds thase matters are appropriate for resolution
without oral argument pursuant@vil Local Rule 7-1(b), and without further briefing on the

motion for leave to file a motion for reconsidtion pursuant to Civi.ocal Rule 7-9(d.

1 Synopsys initially filed this second motiona4Motion for Relief fromNondispositive Pretrial
Order of Magistrate Judge” before Juddigesney, who is the presiding judggeeDocket No.

263. Judge Chesney found that the motion wasetbas evidence not available for submission
Magistrate Judge Ryu prior toglorder Synopsys now challenges and thus is, in essence, am
for reconsideration based on newly obtained evidenick.'See alscCivil L.R. 7-9(b)(2) (party
moving for reconsideration must show reasondbigence and a basis for the reconsideration,
such as “[tlhe emergence of new material fac® dnange of law occurrirgfter the time of such
order”). Judge Chesney then denied the motion without prejudice to Synopsys submitting to
undersigned a motion for leave to file a motionrizonsideration pursuattt Civil Local Rule 7-
9(b). Synopsys’s motion followed.

2 The Civil Local Rules requira party seeking recoidgration of an earlier ruling to file a
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l. BACKGROUND

A. Factual Allegations

Synopsys is a company in the electratesign automation (“EDA”) and semiconductor
intellectual property industryAm. Compl. [Docket No. 43] & 2. It “develops, manufactures,
sells and licenses products and smrs that enable designerscteate, model and verify complex
integrated circuit designs.ld. Synopsys owns a tool called PrimeTime that “provides custome
with a trusted solution for timing sign-off, aguared verification step before manufacturing” a
digital circuit. Id. at § 3. The PrimeTime software indes hundreds of gprietary input and
output formats, including commands, variables, and parameéterast I 19.

In June 2011, Synopsys sued Extreme Odérporation, which owned software calleq
GoldTime. Id. at § 22. Synopsys alleged that GoldTime copied the proprietary PrimeTime |
and output formats. In October 2011, Synopsygiaed Extreme DA and now owns all rights t
GoldTime. Id. at 1 24.

ATopTech is an EDA company that developsisdor the physical design of integrated
circuits. Id. at 4. ATopTech makes a “place and rotvel known as Aprisghat can “talk to”
or interoperate with the PrimeTime todt. at § 3; Docket No. 188 at 2-3. In June 2010,
ATopTech licensed GoldTime from Extreme DA. A@ompl. at § 31. When Synopsys acquire
Extreme DA in October 2011, Synopsys alsquaed Extreme DA's rights under its license
agreement with ATopTechd. at § 31.

Synopsys contends that ATopTech’s products, including Aprisa, unlawfully copy
PrimeTime and GoldTime input and output formdtk.at 11 9, 35. Synopswéso contends that

ATopTech improperly accessed SolvN&ynopsys’ password-protected website that hosts

software, user guides, and support documemntatito download proprietary information about the

motion for leave to file a motion for reconsideoati Civil L.R. 7-9(b). “No response need be
filed and no hearing will be heltbncerning the motion for leave to file a motion to reconsider”
unless the court determines othessv Civil L.R. 7-9(d). Thearties’ briefing on the motion for
sanctions fully argues the sourcaleassue that is theubject of the motion for reconsideration.
For this reason, the court does najuiee additional briefing.
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operation of PrimeTime and other Synopsys softwédeat 1 41.

In the Amended Complaint, Synopsys brings claims for (1) federal copyright infringement,

(2) patent infringement, (3) breaohcontract and (4reach of the implied covenant of good fait
and fair dealing.ld. On July 22, 2014, pursuant to the pa'taipulation, Judge Chesney stayed
the patent claims pending a decisby the Patent and Trial Appd&bard of the United States
Patent and Trademark Office on whether to instittiEr partesreview of the patents-in-suiGee
Docket No. 142. On April 9, 2015, Judge Chesdlifead the stay and @nted Synopsys’ motion
to bifurcate the patent claims from @spyright and breach of contract clainfseeDocket No.
280.

B. Procedural History

With respect to the non-pateriaims, Synopsys has soughwiagle swath of information

regarding the design and development of ATopTech’s Aprisa and Apogee products, source ¢

and documents related to the input and output formats for those products. On August 28, 2@
this court ordered phased discovery, and icstédiATopTech to produce certain documents.
Docket No. 166. Inresponse, ATopTech produssedacted copies of portions of its user
guides and manuals for several versions of #gpand Apogee (specifically, the “Aprisa/Apogee
Parameter Guide” and “Aprisa/Apogee Referencalddl). Synopsys claims that this productior
revealed “over 500 instances of copying of Synopsys’ input/output formats” (although ATopT]
disputes both Synopsys’ definition of “copyingidcathe way that Synopsys counted instances of
copying). SeeDocket No. 193.
1 February 12, 2015 Order
Subsequent to ATopTech’s production o€eppts from product guides and manuals,

Synopsys requested an order compelling furtineduction. Specifically, Synopsys sought: (1)

Synopsys and Extreme DA materials; (2) wm®t product documentation for Aprisa and Apogee;

(3) design and development documentation foriggpand Apogee; (4) sales and marketing
documentation for Aprisa and Apogee; and (5) sooocke and (6) executable files for Aprisa ang
Apogee. SeeDocket No. 193. The court held a hegron these requests on February 12, 2015

and granted in part Synopsys’s nootito compel, ordering the following:
3
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[1] ATopTech shall produce lla Synopsys and Extreme DA
materials in ATopTech’'s possession. However, if ATopTech
believes a particular document is clearly outside the scope of this
case, the parties shall meet and confer.

[2] ATopTech shall produce llaATopTech user and product
documentation for Aprisa and Apogee, but may redact information
that is not relevant tmput or output formats.

[3] ATopTech shall produce laldesign and development
documentation for Aprisa and Apogee that references the
input/output formats of Aprisa orpldgee, as well as any references
to GoldTime or PrimeTime, or the interoperability of Aprisa or
Apogee with Synopsys’ or Extreme DA’s products.

[4] ATopTech shall provide sales and marketing documentation for
Aprisa and Apogee, includinglsa and license agreements.

ATopTech must producelleof the above-refereced discovery by
March 16, 2015.

Docket No. 232 at 1-2. The cowalso ordered the paes to meet and coarf further regarding
Synopsys’s request for source code and executiddde The parties did so, but were unable to
resolve their disputes without judicial intervemti The parties subsequly filed another joint
discovery letter.SeeDocket No. 243.
2. March 16, 2015 Order
The court held a hearing on Docket No. 248March 12, 2015, and issued an order on
March 16, 2015. Docket No. 255.

In that order, the court noted that “[a]ethearing, ATopTech’s counsel confirmed that the

discovery produced to date contains all ofitiput formats for its Aprisa and Apogee software,
and ATopTech could provide an attegtatunder oath to that effect/d. The court therefore
ordered that “by March 16, 2015, ATopTech spatiduce an attestatiamder oath that the
discovery produced to date contains all inpuirfats for its Aprisa and Apogee software.”

Next, the court found thatehexecutable files for Aprisand Apogee would reveal output
formats not captured in ATopTech’s user dmentation and manuals, and ordered that
“ATopTech shall produce to Synopsys a copyhef executable files for Aprisa and Apogee by
March 16, 2015.”ld. at 5.

Finally, after evaluating Synopsys’s argumetits,court denied the request for the sourcs
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code, concluding as follows:

The court therefore remains uncoroed that Synopsyis entitled to
source code for the Aprisa amdbogee products, at least with
respect to its copyright claimSynopsys has not explained how the
source code will reveal copied input output formats that Synopsys
will not already be dk to identify through ATopTech’s document
production or forthcoming produom of executables, or how the
source code is relevant t&ynopsys’ case for damages or
ATopTech’s defenses . . . . Because production of source code
would be duplicative of discomg Synopsys already possesses or
will shortly possess, and the risa ATopTech resulting from the
exposure of its valuable proprigganformation issignificant, the
court denies Synopsys’ motion tmwmpel ATopTech to produce
source code for Aprisa and Apogee.

Docket No. 255 at 7-8.

Synopsys now moves for sanctions, arguirag &TopTech’s production has violated the
court’s discovery orders. Synopsalso seeks reconsiderationtbé court’s order denying its
request for production of source code.

. LEGAL STANDARDS

Synopsys moves for sanctions pursuant to Federal Rule of Civil Procedure 37 and the
court’s inherent power. Rul/ authorizes the imposition ofnaus sanctions for discovery
violations, including a party’s faite to obey a court order to prae or permit discovery. Fed. R.
Civ. P. 37(b)(2)(A). If a party fails to obey arder to provide or permit discovery, the court
“may issue further just orderdyicluding by directing that certafiacts be taken as established,
prohibiting the disobedient partsom supporting or opposing certaitaims or defenses, striking
pleadings, or treating the failure as contempt oftcokied. R. Civ. P. 37(b)(2)(A). Instead of or
in addition to these sanctions, “the court must otide disobedient party . . . to pay the reasonal]
expenses, including attorney’s fees, caused byaiture, unless the failure was substantially
justified or other circumstances make an awardkpéases unjust.” Fed. Riv. P. 37(b)(2)(C).

A court may use its inherent power to impsaactions for discovery abuses that may no
be a technical violation dhe discovery rulesHalaco Eng’g Co. v. Cost|é843 F.2d 376, 380
(9th Cir. 1988). “Regarding a court’s inherentyaos to sanction, the Supreme Court has said t

such powers are to be used carefullBdnga v. Experian Info. Solutiondo. C-08-4147 SBA
5
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(EMC), 2009 WL 2407419, at *1 (N.CCal. Aug. 4, 2009) (citin@hambers v. NASCO, In&01

U.S. 32, 44-45 (1991) (“Because of their very potency, inherent powers must be exercised wjth

restraint and discretion. A primaagpect of that discretion is thability to fashion an appropriate
sanction for conduct which abuses the judicial pecy®). “[IJnherent-powesanctions [must] be
preceded by a finding of bad faith,@nduct tantamount to bad faithGomez v. Vernqr255
F.3d 1118, 1134 (9th Cir. 2001) (citations omitted)R]dcklessness, of itselloes not justify the
imposition of sanctions, [but] satens are available when recklessness is combined with an
additional factor such dsvolousness, harassment, or an improper purpose.’{citation and
formatting omitted).

1. DISCUSSION

Synopsys contends that ATopTech should Inetsaned because it violated this court’s
February 12, 2015 and March 16, 2015 orders binéatb fully produce seeral categories of
discovery. The court considers each category in turn.

A. User and Product Documentation for Aprisa and Apogee

On February 12, 2015, the court ordered ATegTto “produce all ATopTech user and
product documentation for Aprisa and Apogee, but [permitted ATopTech to] . . . redact
information that is not relevatd input or output formats.”

Synopsys contends that ATopTech violatied court’s orders by producing only
“seemingly random excerpts from post-2008er guides,” which omitted “roughly 80%” of the
pages from each user guide. As an exangyappsys submitted several versions of Release
13.11 of the Aprisa/Apogee User Guide, and padutsthat certain pages from Versions 2 and 4
were produced but the same pages from Versiwarg omitted, for no apparent reason. Mot. at
9; Michael Decl. Exs. 2-4.

With respect to the contention that ATopTech’s production was “seemingly random,”
ATopTech explains that its docuntsriffer in pagination from yedo year, and not every page

that contains a “challenged” input or output forrappears in the same place in the same forma

3 ATopTech avers that its first user guidesre published in 2009, and “no User Guides exist
before 2009.” Opp. at 5.
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the following year. Opp. at5. ATopTech asséhat it “engagedantract attorneys at
considerable expense, and supss them in the production of all pages of the User Guide,
Application Notes, and Error Guides that con@imefer to the input/oput formats (or any of
them) that Synopsys accuses ATopTech of copyihd,.”ATopTech also explains that it
performed quality checks during this process; that Synopsys’s specific examples of pages of]
in different versions of the user guides carekplained by inadvertent error; that ATopTech
would have agreed to quality@tk its production again had Synopssgised thisssue prior to

this motion for sanctions; and that ATopTech w#kform another quality check to confirm that
every page from the user documentation for Aprisa and Apogee containing a reference to thg
challenged input and output formats has been produced.

ATopTech’s description of its production and btyacontrol process, while helpful, does
not address the larger question, which is whath@operly followed thecourt’s order. Although
ATopTech does not make a clear and direct statenteppears to have interpreted the court’s
order as requiring it to produce grthose pages of the user guidlest reference the specific
examples of alleged copyingedtified by Synopsys. For exampkelopTech avers that it has
satisfied the court’s order by producing “all padgem the ATopTech User Guides as well as
from its records entitled Application NotesdaError Guides that contain or refer to the
input/output ‘formats’ (meaning the commands, options, parameters/variables and/or
objects/attributeghat Synopsys accusA3opTech of copying.” Opp. at Bee als®pp. at 5
(referring to production of pagesntaining references to “tlehallengednput or output
‘format™.) Similarly, ATopTech contends thatost of the unproduced pages from the user
guides “relate to commands or functions for ATopTech’s place and route product and not an
theaccusednput/output formats.”ld. at 4.

The court did not limit production to documentlich refer to input or output formats
specifically identifiedby Synopsys as violating the copyridénvs. The February 12, 2015 order
permitted ATopTech to redact information “that is nelevant to input ooutput formats.” Thus,
ATopTech should produce information regardingrgbut or output formatsjot just selected

ones.
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In sum, ATopTech appears to have applied too fine a filter in deciding which documer
should be produced in this category, and whaperly could be redactedATopTech has not
presented compelling reasons for withholding portminthe user guideslt raises a generic
concern that ATopTech and Synopsys are “dicechpetitors” but does not explain why the
production of user guides, whicheatommercially available andstlibuted to customers, would
cause harm to ATopTech. Accordingly, in ordeptevent any further misunderstanding about th
scope of production, ATopTech shall produce comeptepies of its user documentation to
Synopsys bW ay 22, 2015. As to the issue of sanctions, the court’s prior order permitted
redaction, and ATopTech’s conduct did not amourat ¢tear violation of the order. The court
therefore declines to impose stans on ATopTech for this conduct.

B. Design and Development Documentation for Aprisa and Apogee

The court ordered ATopTech to “produceddsign and development documentation for
Aprisa and Apogee that referendhs input/output formats of Aprisa or Apogee, as well as any
references to GoldTime or PrimeTime, or theeiaperability of Aprisa or Apogee with Synopsys
or Extreme DA'’s products.” [Docket No. 2323ynopsys contends that ATopTech’s production
is insufficient and sanctionable.

On March 16, 2015, ATopTech produced “Reledsées” for Aprisa and Apogee, dated
from 2009 onward. Synopsys contends thde&se Notes are not design and development
documents because their name suggests tnaatie generated tite conclusion of the
development and design cycle to eplthe software to users (notveéopers). Mot. at 9; Walker
Decl. at  22. Synopsys also contends Apaitsa was released in 2006, so the production of
Release Notes dating from 2009 is insufficienally, Synopsys contends that ATopTech
produced only excerpts of the Rele&kses, rather than complete copies.

In response, ATopTech explaitige history of the company drhe origin of the Release
Notes. ATopTech states that it was fornme@004 by four individuals, two of whom were

primarily responsible for writing the softwatieat forms ATopTech’snly basic product,
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Aprisa/Apogeé. Opp. at 6. According to ATopTech, ffirst major sale of any product occurred

in 2008” and before that time “the engineersmtid keep separate records of their work in

developing their products.” ATopTech describesdievelopment of its recordkeeping system as

follows:

In 2008, when it actually had a jpacustomer, ATopTech created a
record-keeping system that it referred to as “Release Notes.” These
were its basic “design and démement” documents up until 2008.

As its work with its first major customer began to call for product
changes and improvements, AT@eh began a formal database
system to keep track of any c¢lge made in the software, including
who requested it and who put it into place.

Opp. at 6. This formal database is called the Jilerabase. The earliesRA entry is dated July
2008, although the database “includes amthinotes for the period prior to 2008d. at 7.
Among other things, the JIRA datagacontains information abathie identities othe engineers
who made certain changes and the identitiesisfomers who requested those changgsOn
March 31, 2015, two days before Synopsysifits motion for sanctions, ATopTech produced
additional materials related to the design andudwmtation for Aprisa and Apogee from the JIRA
database. ATopTech avers that it has seartieediRA database and produced “every entry in
the entire JIRA database thantains or refers to any of theput/output ‘formats’ that Synopsys
alleges that ATopTech copiedltl. Thus, according to ATopTech has “produced all the design
and/or development documents it has been abite&te that pertain to ¢hinput/output formats at
issue in this case.id.

In its reply brief, Synopsys contenithst it still has problems with ATopTech’s
production. First, ATopTech’s pduction is restricted to dggi and development documentation
“that references the input/outgdormats of Aprisa or Apogee.” Synopsys seeks production of g
portions of the Release Notes dhd JIRA database, even if theg not refer to the allegedly

copied formats. ATopTech has not argued thafttoduction of all Release Notes (subject to th

* Synopsys notes that ATopTech is no largsemall company, since it now employs over a
hundred people, including approximately 60 engine8eeReply at 5. However, there is no
dispute that ATopTech was small during the titngas initially designing and developing Aprisa
and Apogee.
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parties’ stipulated protective order) will berdansome or oppressive, or would unduly jeopardiz
commercially sensitive information. The cotlvérefore orders ATopTech to produce complete
copies of all of the Releadéotes for Aprisa and Apogee bjay 22, 2015. This will avoid the
“overfiltering” problem desched in the earlier section.

With respect to the JIRA database, the court notes again that it is inappropriate to limi
production to only portions of the JIRA databadach refer to input or output formats
specifically identified by Synopsyas violating copyright lawsBy May 22, 2015, ATopTech
must produce all JIRA documents that referemgeiaput or output formadf Aprisa and Apogee,
regardless of whether they wesgecifically identified by Synopsys as having been copied. To
extent that Synopsys argues that it is entitleghéoe than that, it appears from the parties’
briefing that they have not adequately met amaferred about the JIRA database. They did not
provide the court with any information abouRA's size and content. Accordingly, the court
orders the parties immediately to meet and corideutithe issue, using thelings in this order as
a benchmark.

Next, Synopsys notes that the JIRA pruttoreference “requirement spec” documents,
which Synopsys believes are “another typdedign and development documentation that has
been withheld.” Reply at 4. Because Synopsayses this question on reply, ATopTech has not
been given the opportunity to respond and potentiaplve the point. Thissue therefore is not

ripe for adjudication. Tdé parties are ordered immediatelyreet and confer®ut this issue.

Finally, ATopTech avers that it did not haawdéormal recordkeeping system for design and

development documentation until 2008, such thatrméion prior to 2008 “would be reflected in

the e-mail exchanges back and forth, and at thgestneither party has set forth a protocol for thie

discovery of e-mail records.” Opp. at 6. Synopsysfsy brief notes that the parties have alread
agreed to an ESI discovery protocol, so ATopTeobfusal to search through emails for design
and development documentation is unwarrantedppears that the parties are raising this issue
for the first time in the briefing without first méeg and conferring about itAgain, it is not ripe
for judicial intervention, and the parsienust immediately meet and confer.

ATopTech is ordered to produce full copiesatifof its Release Notes for Aprisa and
10
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Apogeeby May 22, 2015. By the same deadline, ATopTech must also produce all JIRA
documents that were withheld because they didefer to input or output formats specifically
accused by Synopsys. The parties shall meetamigr immediately about (1) whether other
portions of the JIRA database should be produ@dhe “requirement spec” issue; and (3)
design and development documentation that may exist in emails.

As ATopTech’s production in this categoryddiot clearly violatehe court’s order,
sanctions are not warranted.

C. Sales and M arketing Documentation for Aprisa and Apogee

The court also ordered ATopTech to “prdeisales and marketing documentation for
Aprisa and Apogee, including sales and liceamgeements.” Docket No. 232. Synopsys
contends that ATopTech'’s production of saléscuments violated the court’s order because
ATopTech has only produced a one-page spreadstesged for purposes this litigation.

In response, ATopTech notes that it “was (&)dn extremely smatlompany with little
in the way of a marketing budget . . . . [and]opTech has not had a great many sales and its
revenue has been quite limited, and thus is readédgented in a spreadsheet.” Opp. at 7. The
spreadsheet contains revenue by quarter eoyéars 2004-2014 and iderds all of ATopTech’s
customers for Aprisa and Apogee products by name and $eaMichael Decl. Ex. 5.
ATopTech contends that, based on the partesimunications, it unddmsod that a summary
spreadsheet of revenue would be sufficient to rBgabpsys’s discovery request. Nonetheless,
further discussions subsequenthe filing of the instant matins, ATopTech agreed to provide
Synopsys with annual financisatements. Opp. at 7.

In its reply brief, Synopsys notes t@fopTech has not yet provided the promised
financial statements. Byay 22, 2015, ATopTech shall produce its annual financial statements
to Synopsys. The court finds no basis for issuing sanctions.

D. Executable Filesfor Aprisa and Apogee
At the time that Synopsys filed its marti for sanctions, ATopTech had produced one

> Synopsys appears to take issue only witlhogTlech’s production of saerelated material, not
its production of markting material or licensing agreements.
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executable file for one version of its combirfggrisa and Apogee software. Mot. at 11.
Synopsys seeks sanctions because it bali®%€opTech . . . was required to submit versions
of its executable file, nqust the single version gelected to produce.ld. (emphasis added).

This court’s March 16, 2015 order statedtttATopTech shall produce to Synopsys a

copy of the executable files for Aprisa and Apogee by March 16, 2015.” Docket No. 255 at 5.

The order did not specify the versions of those programstmh ATopTech was required to
produce the executable files, and piaeties did not raise the issueamgue the point at the hearing
leading up to that order. Indeed, ATopTechesdhat at the heag preceding the March 16,
2015 order, “Synopsys did not stoat it was demanding productiohexecutable file versions

going back to the beginning of the company,” amite Synopsys had produced an executable f

for only one version of its software, ATopTeatlade a corresponding production of its executable

file. Opp. at 8. Because tkarlier order did not specify which executable files ATopTech was
required to produce, the court declines to impose sanctions.

ATopTech states that following further meetd confer sessions, ATopTech has “now
provided all executables for allleases of Aprisa/Apogee. Only minor bug fixes and the like he
not been provided.’ld. at 8, n. 1.AccordReply at 4 (“On April 16 . . . ATopTech produced

additional executable files.”)n its reply brief, Synopsysontends that ATopTech’s

e

\ve

supplemented production is still incompletxrhuse ATopTech has only produced releases dating

to 2007 “despite its CEO’s admission that Apfisst ‘shipped to customers in December 2006.”
Reply at 4. The court therefooeders ATopTech to produce executable files for all versions of
Aprisa and Apogee, including any from prior to 2007 Mgy 22, 2015.

E. Source Code for Aprisaand Apogee

Synopsys seeks sanctions for what it dessrdseATopTech’s “false” and “misleading”
representations to the courgeeding whether ATopTech’s user documentation and/or executa

files contained all of the input form&is the Aprisa/Apogee software. The gist of Synopsys’

® The representations made by ATew regard only whether all of tiput formats can be
found in the documentation and executable filEse parties do not rasany disputes about
ATopTech’s representations about theputformats of Aprisa/Apogee.
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complaint is that in earlier haags and filings, ATopTech repregded to the court that all input
formats for Aprisa/Apogee could be found in iteudocumentation, but noasserts that all input
formats for Aprisa/Apogee can be found in its user documentatidior executable files.

The March 16, 2015 order states: “At the hegrinTopTech’s counsel confirmed that the
discovery produced to date contains all ofitiput formats for its Aprisa and Apogee software,
and ATopTech could provide an attestation undén tmthat effect.Accordingly, the court
orders that . . . ATopTech shall produce ansédteon under oath that the discovery produced to
date contains all input formatsr its Aprisa and Apogee softwateDocket No. 255 at 4. On
March 16, 2015, ATopTech filed tlieclaration of Henry Chang, the Vice President of Product
Management for ATopTech, who avers that t@inmands, variables and parameters in the
Aprisa/Apogee software are found in the RefeeeManuals [and] Paramee Guides [produced
prior to March 16, 20154nd/or available in the executablede files being provided today.
Docket No. 254-1 at § 2 (emphasis added).

The parties devote substantial argument to dissgpATopTech’s earlier statements to the
court, and debating whether or not theyevmisleading. Synopsys cites to ATopTech’s
statements in discovery letters and dutimg March 12, 2015 heag, in which ATopTech
appears to represent that alltleé input formats for Aprisaffogee could be found in the user
documentation. In response, ATopTech tacitly ackadges that it did not pwide fully accurate
information to the court by characterizing its repreaations as “substantially correct.” The cour
finds that ATopTech'’s later attestation— tladitinput formats could be found in the user
documentatioplusthe executable files—amounted to a dam the representation that it
initially made to the court.

Synopsys seeks sanctions, in the formahpelled production dhe source code and
payment of attorneys’ fees, fAiTopTech’s earlier inaccuratepesentations to the court.
However, ATopTech’s earlier representations doamount to disobedience of a court order or &
failure to produce discovery, and are thereforesnbject to sanctionsder Rule 37. With
respect to sanctions pursuanthie court’s inherermower, the court notes that without question,

ATopTech should have attended to the accuraag statements to the court. Inaccuracies
13
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weaken the court’s confidencearparty’s representations; intenal misrepresentations are
subject to sanctions. However, Synopsys hasi@wtonstrated that ATopTech acted in bad faith
by making its earlier representations. For th&sson, the court cannot exercise its inherent
authority to impose sanction§ee Gome255 F.3d at 1134 (finding of bad faith or conduct
tantamount to bad faith required forposition of inherent-power sanctions).

ATopTech’s prior inaccurate representation todbert forms at least part of the basis for
Synopsys’s bid for reconsideratiohthe court’s order denying prodiuan of source code. To the
extent Synopsys argues that ATopTech’s changa@sentation supports avezsal of the court’s
earlier order, the court disagrees. That ordex pramised on several rationales, described abo
(1) Synopsys did not require source code to acttesinput and output formats in Aprisa/Apogee
because they are available through other, less mérdsscovery; (2) source code is not relevant
to Synopsys’s case for actual or statutory dgsastemming from ATopTech’s alleged copyright
infringement; and (3) source code is ndévant to Synopsys’s case against ATopTech’s
anticipatedde minimisdefense. The revelation thatialbut formats can be located in a
combination of the user documentation and trecatable files, rather than just the user
documentation alone, changes nothing.

However, Synopsys also argues that ATopTechésghd representation is still inaccurate.
On this point, Synopsys provides ttheclaration of Dr. Martin WalkerDr. Walker claims to have
identified “numerous commands” that are faatnd in either ATopTech’s user manuals or
“identified by following ATopTech’s instructions for accessing commands through the
executable.” Mot. Reconsideration at Byalker Decl. at 9-17. DiValker asserts that he was
able to identify some formats through his o@xamination of the executable file. Even so,
Synopsys argues that it is entitled to the soaotke because Dr. Walkkelieves it will reveal
additional input formats not avable through the user documenatiand executable file. Walker

Decl. at 9 44-45.

’ Synopsys contends that the information protide Dr. Walker constituge*[tlhe emergence of
new material facts ... occurring after the time of [gbart’s prior] order” that provides the basis
for Synopsys’ motion for reconsideratioBeeCivil L.R. 7-9(b)(2).
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In response, ATopTech contradicts Dr. Walkessertion that Synopsys needs the sourg
code in order to reveal all the input formats in Aprisa/Agee. ATopTech has provided two
declarations, from Henry Chang and Dr. AndrevhKg Chang explains in great detail how all g
the input formats for Aprisa/Apogee canfband in the discovery produced to dagee, e.qg.,
Chang Sanctions Decl. at { ¢Pr. Walker[] [argues] ... tht one cannot see the actual
commands, including the actual options, objeats| default values, used in Aprisa/Apogee
without access to the source cddeAprisa/Apogee. This is nabrrect. The executable code
does in fact provide to the eisthe actual commands, incing options, objects, and default
values, used by Aprisa/Apogee. This includes not only the ‘formats’ for each of the comman
that are provided to customers, but also alffibrenats’ used by ATopTech engineers. Nothing i
omitted.”)®

The court is persuaded by Chang’s thorodgblaration that the input formats in

Aprisa/Apogee are all availabthrough the user documentatiplus the executable filés.

8 Specifically, Chang explains that ATopTech provided Synopsys wighde keys so that
Synopsys could access commands available wpA&ch’s customers, as well as internal
commands and “hidden” commands available emlxTopTech’s engineers. Chang Sanctions
Decl. at 11 6, 10. ATopTech alpoovided Dr. Walker with instations on how to use the generic
help commands in the software (the “helpadd “help *” commands), which are “typical
commands normally used in the EDA industrylfwrating the contents @&xecutable files.”
Chang Sanctions Decl. at 7. The commaneistified by Dr. Walker as not being accessible
through the help commands in the Aprisadfjee software are “alias names for existing
commands” (which the court notes Dr. Walkexs nonetheless abledocess through the

executable file alone, regardless of whether he could access them through the help functions).

Chang Sanctions Decl. at § 8; Walker Decl. af .y @Ghang also explainsahdespite Dr. Walker’s
claim that he cannot identify the optidias each command using the help functiossgiWalker
Decl. at 11 38-39), “[i]n fact, alluch options are available frahe executable code . . . . [and]
[a]ll these options are present in the executabtke and can be accessed by using the ‘help-d’ f
each command.” Chang Sanctions Decl. at $&e alsdKahng Decl. at § 28[l]t is plainly

visible upon first typing the commeds that the Aprisa tool outmitonsiderable information from
‘help -d’ and ‘help *', contraryto Dr. Walker’s claims of ‘ngsing information.”). Chang also
notes that “If [Dr. Walker] found himself unaliie locate these optiona,simple phone call would
have again remedied the issue.” Chang Sancbewcs at 1 9. As foDr. Walker’s contention

that the executable file heviewed would not contain “deprecated” commands—i.e., command

present in previous versions of the softwaredruitted in subsequent versions—this argument i$

improper on a motion for reconsideration since dne that Synopsys could have made prior to

the Court’s March 16, 2015 ordeee infran. 9, and in any event ATopTech has provided (or will

shortly provide) executable files for all preus versions of Aprisa/Apogee, where these
deprecated commands will appe&Valker Decl. at § 41; Cing Sanctions Decl. at § 11.

® The court did not rely on DKahng’s declaration because, uelike Chang declaration, it doe$

not squarely address the questionvbether Synopsys needs the soweeée to discover all of the
15
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Synopsys does not dispute Chang’s explanatidroof to locate all thenput formats in the
Aprisa/Apogee executables. As such, Synopsys has not coméd the court that new material
facts have emerged since its March 16, 2015 or@ewdtive a different disome. The discovery
produced by ATopTech to date gives Synopsyssactzeall of the input and output formats in
Aprisa/Apogee, such that the production of commercially sensitive source code would be
duplicative!® The court therefordenies Synopsys’s motion for leave to file a motion for
reconsideration, and fischo basis for sanctions.
I[V. CONCLUSION

In conclusion, the coutdenies Synopsys’s motion for leave to file a motion for
reconsideration andenies Synopsys’s motion for sanction$he court orders ATopTech to
produce the following biay 22, 2015: (1) complete versions of its user documentation; (2)
complete copies of the Release Notes for Apais Apogee; (3) documents from JIRA withheld
on the basis that they did notat to input or output formatspecifically accused by Synopsys;
(4) annual financial statementsida(5) executable files for all x@ons of Aprisa and Apogee,
including any from prior to 2007. The parties ardered immediately to @@t and confer about
I
I

Aprisa/Apogee input formats. Dr. Kahng’s declamatexplains how he was able to confirm that
specific commands—approximately 700 commainolsm Synopsys’s PrimeTime software and
100 commands identified by Synopsys as habiegn copied by ATopTech—could be located
using the Aprisa/Apogee executable without raggiaccess to source code. Kahng Decl. at 1
31-53.

19 Synopsys raises additional arguments thahat appropriate on a motion for leave to file a
motion for reconsideration because they are not ‘material facts” emergg after the date of the
March 16, 2015 order. For this reason, the ttatll not consider these arguments. Synopsys
contends that discovery of sgercode is necessary so thgh&sys can view the programmers’
comments within the source code, descriptive rsaiméhe source code, and “declaring” code, al
of which Synopsys contends may “provide didaial information that cannot be found in the
documentation or the executableseeWalker Decl. at {1 46, 48-49; Opp. at 6. But these are a|
arguments that Synopsys could have made prittret@ourt’s March 16 Order. Even so, they are
not particularly persuasive, as Synopsys doe&xpiain how unexecuted comments in the sourg
code, descriptive names, or declaring codectassist it in making itsopyright infringement
case.

" This ruling only applies to the ngratent claims in this lawsuit.
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(1) whether futher prodution from tre JIRA datéase is weranted; (2) lhe “requirenent spec”

isue; and (3)esign andlevelopmentiocumenttion that mg exist in enail form.

IT ISSO ORDERED.

Dated: May B, 2015 %’V

Donna M.Ryu
United StatedMagistrateludge
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