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CITY OF SANTA CLARA and
MICHAEL SELLERS

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA — SAN FRANCISCO
A. C., a minor, by and through his Guardiar) Case No.: C13-3276 EMC (NC)

Ad Litem, MARK CALHOUN, )
Plaintiff, ) STIPULATED PROTECTIVE ORDER

)

CITY OF SANTA CLARA, a municipal g

corporation; MICHAEL SELLERS, Chief of)
Police for CITY OF SANTA CLARA, in his )
official capacity; and DOES 1-50, inclusive)

Defendant.

— N N’

1. PURPOSES AND LIMITATIONS

Disclosure and discovery activity in thastion are likely tanvolve production of
confidential, proprietary, gurivate information for whiclspecial protection from public
disclosure and from use for any purpose other ginagecuting this litigation may be warrantg
Accordingly, the parties herelsyipulate to and petition theourt to enter the following
Stipulated Protective Order. The parties ackndgiethat this Order does not confer blanket]
protections on all disclosures msponses to discovery and ttteg protection it affords from
public disclosure and use extends only to thédidhinformation or items that are entitled to
confidential treatment under the applicable legal princifles.parties further acknowledge,
set forth in Section 12.3, belowaththis Stipulated Protective Ord#goes not entitle them to fi
confidential information under ak Civil Local Rule 79-5_.an&eneral-Order62 set forth the
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procedures that must be followed and thedaads that will be applied when a party seeks
permission from the court to file material under seal.

2. DEFINITIONS

2.1  Challenging Party: a Party or Non-Pdhigt challenges the dgsiation of information

or items under this Order.

2.2  "CONFIDENTIAL” Information or Items:information (regardless of how it is

generated, stored or maintained)angible things that qualifipr protection under Federal RU
of Civil Procedure 26(c).

2.3 Counsel (without qualifier): Outside CoungkERecord and HoasCounsel (as well a

their support staff).

2.4 Designating Party: a PadyNon-Party that designategormation or items that it

produces in disclosures or responses to discewy as “CONFIDENTIAL.”

2.5 Disclosure or Discovery Material: all iterar information, regardless of the medium

manner in which it is generated, storedim@intained (including, among other things,
testimony, transcripts, and tanggtthings), that are producedgenerated in disclosures or
responses to discovery in this matter.

2.6  Expert: a person with specialized knowledgexperience in a ritar pertinent to the
litigation who has been retained a@yParty or its counsel to seras an expert witness or as a
consultant in this action.

2.7 House Counsel: attorneys who are emplogéaarty to thisction. House Counsel

does not include Outside Counsel @d&rd or any other outside counsel.
2.8 Non-Party: any natural person, parthigrscorporation, assaaion, or other legal
entity not named as a Party to this action.

2.9  Outside Counsel of Record: attorneys atenot employees of a party to this actio

but are retained to represent or advise a pafiyisaaction and havegppeared in this action on
behalf of that party or are affiliated with a law firm which has appeared on behalf of that |
2.10 _Party: any party to thestion, including all of itsfficers, directors, employees,

consultants, retained experts, and Out§ldansel of Record (artieir support staffs).
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2.11 Producing Party: a Party or Non-Party giratluces Disclosure or Discovery Materis

in this action.

2.12 Professional Vendors: persamentities that provide Igation support services (e.g.

photocopying, videotaping, translag, preparing exhibits or deonstrations, and organizing,

storing, or retrieving data iany form or medium) and themployees and subcontractors.

2.13 Protected Material: anydgiosure or Discovery Matalithat is designated as
“CONFIDENTIAL.”

2.14 Receiving Party: a Party that receidesclosure or Discovery Material from a

Producing Party.
3. SCOPE
The protections conferred by this Stigtibn and Order cover not only Protected

Material (as defined above), but also (1) arfgrimation copied or extracted from Protected

Material; (2) all copies, excerpts, summaries;a@mpilations of Protected Material; and (3) any

testimony, conversations, or presentations byiézaor their Counsel that might reveal
Protected Material. However, the protectionsfeared by this Stipulation and Order do not
cover the following information: (a) any informai that is in the public domain at the time @
disclosure to a Receiving Party or becomes giatie public domain after its disclosure to a
Receiving Party as a result of pightion not involving a violation of this Order, including
becoming part of the public rembthrough trial or otherwisend (b) any information known t
the Receiving Party prior to the disclosure or obtained by the Receiving Party after the
disclosure from a source who obtained thermifation lawfully andunder no obligation of
confidentiality to the Designating Party. Any useéPodtected Material dtial shall be governeq
by a separate agreement or order.
4. DURATION

Even after final disposition of this litigath, the confidentiality digations imposed by
this Order shall remain in effect until a Desiting Party agrees othervasn writing or a court

order otherwise directs. Final disposition shall be deemed teebatér of (1) dismissal of all

claims and defenses in this action, with ohwiit prejudice; and (2) fihgudgment herein aftef
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the completion and exhaustionaif appeals, rehearings, remanalgls, or reviews of this
action, including the time limits for filing any rtions or applications for extension of time
pursuant to applicable law.

5. DESIGNATING PROTECTED MATERIAL

5.1 Exercise of Restraint and Care in Designating Material for Protection. Each Party

Non-Party that designates information or itemspimtection under this Order must take carg
limit any such designation to spic material that qualifiesinder the appropriate standards.
The Designating Party must designate for ptateaconly those parts of material, documents,
items, or oral or written commuzations that qualify — so thather portions of the material,
documents, items, or communications for whpcbtection is not warranted are not swept
unjustifiably within the ambit of this Order.

Mass, indiscriminate, or routinized desigoas are prohibitedesignations that are
shown to be clearly unjustified or that haaeen made for an improper purpose (e.g., to
unnecessarily encumber or retard the caseldpment process or to impose unnecessary
expenses and burdens on other parggppse the Designating Party to sanctions.

If it comes to a Designating Party’s attentioattinformation or items that it designated for
protection do not qualify for protection, thatddgnating Party must prgotly notify all other
Parties that it is withdrawg the mistaken designation.

5.2 Manner and Timing of Designations. Excepbterwise provided in this Order (see

e.g., second paragraph of section 5.2(a) belowgs atherwise stipulatext ordered, Disclosur
or Discovery Material that qualifies forggection under this Order must be clearly so
designated before the matensdisclosed or produced.

Designation in conformity ih this Order requires:

(a) for information in documentary form (e.g., paper or electronic documents, but

excluding transcripts of depositions other pretrial or trial pceedings), that the Producing
Party affix the legend “CONFIDENTIAL” to each ga that contains pretted material. If only
a portion or portions of the mai@ on a page qualifies for gection, the Producing Party als

must clearly identify the protected portion(s)g., by making appropte@markings in the
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margins).

A Party or Non-Party that makes origirtdcuments or materials available for
inspection need not designate them for protectiun after the inspecting Party has indicate
which material it would like copied andqatuced. During the inspgan and before the
designation, all of the material madeadable for inspection shall be deemed
“CONFIDENTIAL.” After the inspecting Party lsaidentified the documents it wants copied
and produced, the Producing Party must detexminich documents, or portions thereof,

qualify for protection under this Order. Théxefore producing the specified documents, the

Producing Party must affix the “CONFIDENTIAL” ¢eend to each page that contains Protegted

Material. If only a portion or portions of timeaterial on a page qualifies for protection, the
Producing Party also must clearly identify tiretected portion(s) (e.doy making appropriate
markings in the margins).

(b) for testimony given in deposition or irhet pretrial or trial proceedings, that the

Designating Party identify on the record, befthre close of the deposition, hearing, or other
proceeding, all protected testimony.

(c) for information produced in some form other than documentary and for any ot

tangible items, that the Producing Party aiifixa prominent place on the exterior of the
container or containers imhich the information or item is stored the legend
“CONFIDENTIAL.” If only a portion or portions of the information or item warrant protecti
the Producing Party, to the emtgracticable, shall ideryi the protected portion(s).

5.3 Inadvertent Failures to Desigea If timely corrected, an idaertent failure to designa

qualified information or items does not, standahgne, waive the Desigtiag Party’s right to
secure protection under this Order for such material. Upon timely correction of a designg
the Receiving Party must make reasonable aftorassure that the material is treated in
accordance with the provisions of this Order.

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1 Timing of Challenges. Any Party obh-Party may challenge a designation of

confidentiality at any time. Unless a prompt challenge to a Designating Party’s confident
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designation is necessary to avoid foreseeahblaestantial unfairness, unnecessary economic
burdens, or a significant disrupti or delay of the litigation, a Rg does not waive its right to
challenge a confidentiality degiation by electing not to mouatchallenge promptly after the
original designatn is disclosed.

6.2 Meet and Confer. The Challenging Partglisinitiate the dispd resolution process by

providing written notice of eaathesignation it is challenging awiéscribing the basis for each

challenge. To avoid ambiguity as to whether alleimge has been made, the written notice must

recite that the challenge tordidentiality is being made in accordance with this specific
paragraph of the Protective Order. The padhes| attempt to resoéveach challenge in good
faith and must begin the process by conferrimgatlly (in voice to vate dialogue; other forms
of communication are not sufficigrwithin 14 days of the datef service of notice. In
conferring, the Challenging Party must explaia tiasis for its belighat the confidentiality
designation was not proper andshgive the Designating Parayn opportunity to review the
designated material, to reconsidlee circumstances, and, if noactge in designation is offere
to explain the basis for the chosen desigmatA Challenging Party may proceed to the next
stage of the challenge processyahit has engaged in this meatd confer process first or
establishes that the Designatingti?@ unwilling to participate ithe meet and confer proces|

in a timely manner.

6.3  Judicial Intervention. If the Parties cannot resolve dertyd without court
intervention, the Designating Party shall filkdaserve a motion to retaconfidentiality under
Civil Local Rule 7 (and in compliance with\dliLocal Rule 79-5 and-General-Order 62, if
applicable) within 21 daysf the initial notice of challenger within 14 days of the parties
agreeing that the meet and confer process wiltegilve their dispute, whichever is later. Eg

such motion must be accompanied by a compeleriaration affirming that the movant has

complied with the meet and confer requiremeémigosed in the preceding paragraph. Failure

the Designating Party to make such a motiafuiting the required declation within 21 days
(or 14 days, if applicable) shall automaticaligive the confidentiality designation for each

challenged designation. In addition, the Challenging Party may file a motion challenging
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confidentiality designation any time if there is good cause for doing so, including a challenge

to the designation of a deptsn transcript or any portiorthereof. Any motion brought
pursuant to this provision must be accompaig a competent declaration affirming that the
movant has complied with the meet and eoméquirements imposed by the preceding
paragraph.

The burden of persuasion in any such lemgle proceeding shall be on the Designati

Party. Frivolous challenges, and those madafamproper purpose (e.g., to harass or impdse

unnecessary expenses and burdens on otherg)anay expose the Challenging Party to
sanctions. Unless the Designating Party has walvedonfidentiality designation by failing t
file a motion to retain confidentiality as descdabove, all parties shabntinue to afford the
material in question the level of protectionatbich it is entitled undethe Designating Party’s
designation until the court rules on the challenge.

7. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1 Basic Principles. A Receiving Party may Bsetected Material #t is disclosed or

produced by another Party or &yNon-Party in connection withis case only for prosecuting
defending, or attempting to settlas litigation. Such Protectddaterial may be disclosed only
to the categories of persons and under the conditions described in this Order. When the
has been terminated, a Receiving Party musipty with the provisions of section 13 below
(FINAL DISPOSITION).

Protected Material must be stored and rt@ied by a Receiving Rg at a location and
in a secure manner that ensures that accessitedito the persons authorized under this Or

7.2 Disclosure of “CONFIDENTIAL” Informatin or Items. Unless otherwise ordered by

the court or permitted in writing by the Desiging Party, a Receiving Party may disclose ar
information or item designated “CONFIDENTIAL” only to:
(a) the Receiving Party’s Outside CounseRetord in this action, as well as employj
of said Outside Counsel of Record to whibiis reasonably necessary to disclose the
information for this litigation and who havegsed the “Acknowledgmernd Agreement to B¢

Bound” that is attached hereto as Exhibit A;
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(b) the officers, directors, and employ€iesluding House Counsel) of the Receiving
Party to whom disclosure is reasonably necedsarthis litigation and who have signed the
“Acknowledgment and Agreement to Be Bound” (Exhibit A);

(c) Experts (as defined inighOrder) of the Receiving Rg to whom disclosure is
reasonably necessary for this litigatewmd who have signed the “Acknowledgment and
Agreement to Be Bound” (Exhibit A);

(d) the court and its personnel,

(e) court reporters and their staff, professiguy or trial consultats, mock jurors, an
Professional Vendors to whom disclosuresigsonably necessary forglfitigation and who
have signed the “Acknowledgment af\greement to Be Bound” (Exhibit A);

() during their depositions, witnesses in the action to whom disclosure is reasongd
necessary and who have sigriee “Acknowledgment and Agreement to Be Bound” (Exhib
A), unless otherwise agreed by the Designating Party or ordered by the court. Pages of
transcribed deposition testimony or exhibits tpaiations that reveal Protected Material mus
be separately bound by the court reporterraagl not be disclosed to anyone except as
permitted under this Stipulated Protective Order.

(g) the author or recipient of a documeantaining the information or a custodian or
other person who otherwisegsessed or knew the information.

8. PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED IN
OTHERLITIGATION

If a Party is served with a subpoena @oart order issued iather litigation that
compels disclosure of any information or itedesignated in this action as “CONFIDENTIAL
that Party must:

(a) promptly notify in writing the Designaty Party. Such notifi¢eon shall include a
copy of the subpoera court order;

(b) promptly notify in writing the party who caused the subpoena or order to issug

other litigation that some or all of the mategalered by the subpoena or order is subject tq

this Protective Order. Such natétion shall include a copy of th&ipulated Protective Order;
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and

(c) cooperate with respettt all reasonable proceduresught to be pursued by the
Designating Party whose Protettglaterial may be affected.
If the Designating Party timelysks a protective order, the Pasgrved with the subpoena o
court order shall not produce any informatdesignated in this action as “CONFIDENTIAL”
before a determination by the court from whibe subpoena or order issued, unless the Pa
has obtained the Designating Batpermission. The Designatiiarty shall bear the burden
and expense of seeking protectinrthat court of its confidential material — and nothing in th
provisions should be construed as authorizingn@mouraging a Receiving Party in this actior
disobey a lawful directie from another court.

9. A NON-PARTY'S PROTECTED MATERAL SOUGHT TO BE PRODUCED
IN THISLITIGATION

€) The terms of this Order are applicaldlenformation produced by a Non-Party
this action and designated " ®&0ONFIDENTIAL.” Such informaion produced by Non-Parties
connection with this litigation iprotected by the remedies antie®eprovided by this Order.
Nothing in these provisions should be conddrae prohibiting a Non-Party from seeking
additional protections.

(b) In the event that a Pwiis required, by a valid discovery request, to produce
Non-Party’s confidential information in its possess and the Party is subject to an agreem¢
with the Non-Party not to pduce the Non-Party’s confidential information, then the Party
shall:

(1) promptly notify in writing the Rguesting Party and the Non-Party that
some or all of the information requestedubject to a confidentialitpagreement with a Non-
Party;

(2) promptly provide the Non-Party with a copy of the Stipulated Protec
Order in this litigation, the relent discovery request(s), andeasonably specific description
of the information requested; and

3) make the information requestadailable for inspection by the Non-
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Party.

(©) If the Non-Party fails tobject or seek a protective order from this court withi
14 days of receiving the notice and acconypag information, the Receiving Party may
produce the Non-Party’s confidential informati@sponsive to the discery request. If the
Non-Party timely seeks a protective ordbe Receiving Partghall not produce any
information in its possession or control thasubject to the confidentity agreement with the
Non-Party before a determination by the cdufbsent a court ordeo the contrary, the Non-
Party shall bear the burden aexpense of seeking protectiontims court of its Protected
Material.

10. UNAUTHORIZEDDISCLOSUREOF PROTECTED MATERIAL

If a Receiving Party learnsah by inadvertence or otherwigt has disclosed Protecte)
Material to any person or in any circumstanceawhorized under this Stipulated Protective
Order, the Receiving Party must immediatelyn@ijfy in writing the Designating Party of the
unauthorized disclosures, (b) utebest efforts to retrieval unauthorized copies of the
Protected Material, (c) inform the person orso@s to whom unauthoed disclosures were
made of all the terms of this Order, andr@tjuest such person persons to execute the
“Acknowledgment and Agreement to Be Bourldat is attached Ineto as Exhibit A.

11. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE
PROTECTED MATERIAL

When a Producing Party gives notice to Reéogi Parties that certain inadvertently
produced material is subjectacclaim of privilege or other ptection, the obligtions of the
Receiving Parties are those set forth in Fddeude of Civil Procéure 26(b)(5)(B). This
provision is not intended to mdgiwhatever procedure may bstablished in an e-discovery

order that provides for productievithout prior privilege reviewPursuant to Federal Rule of

Evidence 502(d) and (e), insofarthe parties reach an agreementhe effect of disclosure of

a communication or information covered by #trney-client privilge or work product

! The purpose of this provision is to alert the interested parties to the existence of confidentiality rights of
Party and to afford the Non-Party an opportunity to protect its confidentiality interests in this court.
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protection, the parties may incorporate theneagient in the stipulated protective order
submitted to the court.

12. MISCELLANEOQUS

12.1 _Right to Further Relief. Nothing in thisd@r abridges the right of any person to seek its

modification by the court in the future.

12.2 Right to Assert Other Objections. By stipulating to the entry of this Protective Ordger no

Party waives any right it otherwise wouldvieao object to didosing or producing any

information or item on any ground not addressettisg Stipulated Protective Order. Similarly,

no Party waives any right to object on any gitmuse in evidence of any of the material
covered by this Protective Order.

12.3 _Filing Protected Material. Without writtpermission from the Designating Party or

court order secured after appropeiaotice to all interested perss, a Party may not file in thg
public record in this action arBrotected Material. A Party thageks to file under seal any
Protected Material must comply with Citibcal Rule 79-5-anrd-General-Order 62. Protected
Material may only be filed under seal pursuara turt order authotiizg the sealing of the
specific Protected Material atsue. Pursuant to Civil Local Rule 79-5and-General-Order 6
sealing order will issue only uporrequest establishing that theoRected Material at issue is
privileged, protectable as a trade secret, bemtise entitled to protdon under the law. If
Receiving Party's request to file Protected Material under seal putsu@intl Local Rule 79-
5(d) and-General-Order 62 is denied by thert; then the Receiving Party may file the
information in the public record pursuant to Civocal Rule 79-5(e) unks otherwise instructg
by the court.

13.  FINAL DISPOSITION

Within 60 days after the final dispositiontbis action, as defirtein paragraph 4, each
Receiving Party must return all Protected Maitletio the Producing Party or destroy such
material. As used in this subdivision, “all Rroted Material” includes all copies, abstracts,
compilations, summaries, and any other forregtoducing or capturingny of the Protected

Material. Whether the Protectdthterial is returned or destyed, the Receiving Party must

11

A. C., aminor, v. City of Santa Clara, et al.,/Case #C13-3276 EMC (NC)
Stipulated Protective Order

o

2, a

d




Haapala, Thompson & Abern LLP
Attorneys At Law

Park Plaza Building
1939 Harrison St., Suite 800

Oakland, California 94612
Telephone: 510-763-2324
Facsimile: 510-273-8570

© 00 N O O b~ w N Pk

N N RN N N N N NN R B R R R R R R R
0o N o 00N W N P O © 0 N O 0o M W N kP O

submit a written certification tthe Producing Party (and, if nottlsame person or entity, to the

Designating Party) by the 60 dayadiine that (1) identifies (by category, where appropriatg) all

the Protected Material that was returned atiged and (2) affirms that the Receiving Party
has not retained any copies, abstracts, cotignis, summaries or any other format reprodug

or capturing any of the Protedt®aterial. Notwithstanding thigrovision, Counsel are entitled

to retain an archival copy of all pleadings, motion papers, trial, deposition, and hearing

transcripts, legal memoranda, correspondengesigon and trial exhibits, expert reports,

attorney work product, and consultant and experk product, even if such materials contai

Protected Material. Any such archival copileat contain or constitute Protected Material
remain subject to this Protective Orderset forth in Section 4 (DURATION).
IT IS SO STIPULATED, THROUGH COUNSEL OF RECORD.

Dated: April 2, 2014 HAAPALA, THOMPSON & ABERN, LLP

By:_ /s Rebecca S. Widen
Rebecc&. Widen
Attorneys for Defendants

Dated: April 4, 2014 LAW OFFICES OF JOHN L. BURRIS

By:  */s/ DeWitt M. Lacy
DeWittM. Lacy
Attorneys for Plaintiffs
*Mr. Lacy providedhis consenthatthis
documenbeelectronicallyfiled.

ORDER
PURSUANT TO STIPULATION, IT IS SO ORDERE@.@s nodi tied)

ril 14, 2014
DATED: AP
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