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n v. Brian A. Brown Doc.

IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

GREGORY A.M. BROWN, No. CV 13-03318 S
Plaintiff, ORDER GRANTING IN PART AND
DENYING IN PART DEFENDANT'’S
v MOTION TO DISMISS, WITH LEAVE
TO AMEND

BRIAN A. BROWN,

Defendant.

Defendant Brian A. Brown’siotion to dismiss plaintiff Gigoory A.M. Brown’s complaint, o

in the alternative, for a more definite statement, is scheduled for hearing on November 15

64

b, 2

Pursuant to Civil Local Rule 7-1(b), the Court detiees that this matter is appropriate for resolution

without oral argument and VACATES the hearingr the reasons set forth below, the Court GRAN
IN PART and DENIES IN PART defendant’s tian to dismiss, GRANTS leave to amend, &
DENIES defendant’'s motion for a madefinite statement. If plaiiff wishes to amend his complair

he must do so bpecember 16, 2013.

BACKGROUND
The following allegations are taken from the corglaPlaintiff and defedant are brothers ar
business partners. Docket No. 1, Compl. fPlaintiff lives in Washoe County, Nevad#d. | 8.

Around late 1999, defendant moved to California éotst new Internet-based software company
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plaintiff. 1d.  25. Shortly thereafter, plaintiff and defentdagreed to enter into a 50/50 partnerg
agreement where plaintiff and datiant would share equally all pitsf expenses, stock, stock optio
and intellectual property obtained through their joint business activitie®] 29-35, 48-49, 53, 68-7
87,98, 101, 107, 120, 198. Over the years, the bratingeged in various business ventures, sug
manageStar, Raptor Anchors, LLC now knowMé&adIClaw Anchors, LLC (“WallClaw”), Sub-On¢
Technology (“Sub-One”), Joyent, Inc. (“JoyentThe Air Machine, LLC, and International Pate
Development Group (“IPDG”).Id. 11 27-96. Plaintiff alleges that the 50/50 partnership agree
applied to all these business venturek.J 69-70. The advantage of the 50/50 partnership agreg
was that it allowed the brothers to allocate theietand resources as needed to these various bu
ventures. Id. 1 75. Therefore, one brother could wank a project that was providing immedig
payment to the partnership, so the other bratbatd pursue businesses and ideas that might n
profitable in the near futurdd. § 76.

Plaintiff alleges that he complied with the terms of the 50/50 partnership agreement, shg
severance, stock, stock options, ideas, andgigth the defendant. Compl. { 36-47, 73, 86, 87
96,102,108, 129, 148, 196. In August 2008 déant proposed changing the parties’ respective e
positions under the 50/50 partnership agreement such that defendant would keep a higher p

of income from Sub-Oneld. 11 183-86. Plaintiff refused and tharties never reached an agreen

on whether to restructure the 50/50 partnership agreeraeff] 188-89. Plaintiff alleges that arourd
f

2011, defendant breached the 50/50 partnership agreement by refusing to share with plainti
stock and stock options, Joyent paymeditdy-One payments, and WallClaw expensd g 207, 225;
26, 258-78. Plaintiff also allegesatirdefendant misappropriated some of the partnership’s intellg
property by omitting plaintiff as a named/entor on a patent applicatioid. {{ 227-257.

hip

nt
mer
mel
Sine
hte

Dt b

ring
94-
Uity
erce

ent

Ja

Cctuc

On January 31, 2013, plaintiff filed an action agbdefendant in Nevada state court, alleging

causes of action for: (1) accounting; (2) breach of contract; (3) breach of the implied covenant
faith and fair dealing; (4) breach of fiduciaduty; (5) conversion; (6) unjust enrichment;
misrepresentation; and (8) declaratory reliefm@b On March 14, 2013, defendant removed the ag

from state court to the District of Nevada on baesis of diversity jurisdiction. Docket No. 1, Noti
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of Removal. On July 15, 2013, the action was transfdroam the District of Neada to this district

Docket No. 26.

By the present motion, defendant moves to disrall of the causes of action in the complgint.

Docket No. 51. Defendant also moves, in theriadtive, for a more definite statement pursuan

Federal Rule of Civil Procedure 12(djl.

LEGAL STANDARD

To survive a Rule 12(b)(6) motion to dismiss thaintiff must allegéenough facts to state

claim to relief that is plausible on its facéBell Atl. Corp. v. Twombl|yb50 U.S. 544, 570 (2007). This

“facial plausibility” standard requires the plaintiff to allege facts that add up to “more than 3
possibility that a Defendatias acted unlawfully.”Ashcroft v. Igbgl129 S. Ct. 1937, 1949 (2004
While courts do not require “heightened fact plegdof specifics,” a plaintiff must allege fag
sufficient to “raise a right to relief above the speculative levéiwombly 550 U.S. at 544, 555. “/

pleading that offers ‘labels and conclusions’ or ‘a formulaic recitation of the elements of a ¢
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action will not do.” Igbal, 556 U.S. at 678 (quotingvombly 550 U.S. at 555). “Nor does a complajint

suffice if it tenders ‘naked assertion[s] vaed of ‘further factual enhancement.”ld. (quoting
Twombly 550 U.S. at 557). “While legal conclusions gaavide the framework of a complaint, th
must be supported by factual allegationkd”

In reviewing a Rule 12(b)(6) motion, a districiuct must accept as true all facts alleged in
complaint, and draw all reasonable inferences in favor of the plaibé#.al-Kidd v. Ashcrof80 F.3d

949, 956 (9th Cir. 2009). However, atict court is not required to accept as true “allegations thg

merely conclusory, unwarranted deductions of fact, or unreasonable inferdnece<Gilead Scis. Se¢.

Litig., 536 F.3d 1049, 1055 (9th Cir. 2008). Moreover, “tmete¢hat a court must accept as true a

the allegations contained in a complainniapplicable to legal conclusionslgbal, 556 U.S. at 678.

In considering a motion to dismiss, the court may jaétecial notice of mattersf public record outsids
the pleadingsSee MGIC Indemn. Corp. v. Weism803 F.2d 500, 504 (9th Cir. 1986). If the Co

dismisses a complaint, it must decide whethegrant leave to amend. The Ninth Circuit K
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“repeatedly held that a district court should grieave to amend even if no request to amend

pleading was made, unless it determines that tedpig could not possibly be cured by the allegat

of other facts.”Lopez v. Smith203 F.3d 1122, 1130 (9th Cir. 2000) (citations and internal quot

marks omitted).

DISCUSSION

l. Plaintiff's Claim for Breach of Contract

Plaintiff alleges a cause of action against ddéat for breach of contract. Compl. 11 290-
Defendant argues that the Court should dismiss thimdlecause plaintiff's allegations fail to prope
state a claim for breach of contract, fail to providdendant with fair notice, and lack plausibili
Docket No. 51, Def.’s Mot. at 11-17. In additionfefedant argues that plaintiff's breach of contr
claim is barred by the applicable statute of limitatiddsat 11-12; Docket No. 59, Def.’'s Reply at 2
In response, plaintiff argues that he has prigpalleged that defendant has breached the 5
Partnership Agreement and several other writteéaeagents. Docket No. 58, Pl.’s Opp’n at 3-9.

The elements of a cause of action for breatckontract under California law are “(1) tl
existence of the contract, (2) plaintiff's perfante or excuse for nonperformance, (3) defendd
breach, and (4) the resulting damages to the plaint@asis W. Realty, LLC v. Goldmasil Cal. 4th
811, 821 (2011). The elements of a cause of atdiobreach of contract under Nevada law are
the existence of a valid contract, (2) a breach bgéfendant, and (3) damage as a result of the bre
Saini v. Int'l Game Tech434 F. Supp. 2d 913, 919-20 (D. Nev. 2006) (ciinchardson v. Joned
Nev. 405, 405 (1865)).

In the complaint, plaintiff alleges that defendant breached the Joyent Contract, the W

operating agreement, and the 50/50 Partnership Agreén@ompl. 11 291-92, 295. Plaintiff the

alleges that defendant has breached these coriyaethising to: “share Sub-One payments, sharg

! Plaintiff also alleges that he is an intended third-party beneficiary of defendant’s agr¢
with Sub-One, but plaintiff does not appear togdléen the complaint that this agreement has |
breached.SeeCompl. 1 294.
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Joyent Contract payments, share the Joyenk €tnd stock options, share the WallClaw expen

SES,

recognize the partner’s shared intellectual propeghitsi reconcile the parties’ disparate compensation

packages, and otherwise comply with the parties’ 50/50 partnership agreeidefit296. But, the

only contract alleged in the complaint that requirdsmnigant to share with plaintiff his payments, stock,

stock options, expenses, and intellectual prgpeghts is the 50/50 partnership agreemede id
29, 32, 45, 48-49, 53, 68, 71, 98, 101, 129. Plaintiff doesllegeahat either the Joyent contract

the WallClaw contract contains these provisibriherefore, plaintiff hasnly alleged a breach of the

terms in the 50/50 partnership agreement, and, trexgblaintiff has failedo properly plead a cauge

of action for breach of contract based on the Jay@mtract or the WallClaw agreement. According
the Court dismisses plaintiff's breach of contraeirolto the extent it is based on any contract o
than the alleged 50/50 partnership agreement, with leaved to amend.

Defendant argues that plaintiff's allegationkated to the 50/50 partnership agreement sh

be dismissed because plaintiff fails to allegeltication of the agreement and whether the agree

or

Y,
ther

buld
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was written or oral. Def.’s Mot. at 11-12. To state a claim for breach of contract, plaintiff negd or

plead the existence of a contraBeeOasis W. Realfyb1 Cal. 4th at 828aini 434 F. Supp. 2d at 914

20. Defendant has failed to provide the Court wity @uthority for its contention that a plaintiff myst

allege the location of the agreement aigther the agreement was written or ér@if. Agricola Baja

2 The Joyent contract provides in section itk “Compensation” that Joyent, Inc. “will pay

B and G Brown a monthly retainer cash fee of $5,000math. . . . All payments shall be made in 5
increments to each Brian A. Brown and Gregory ABvown.” Compl. Ex. 2.Therefore, accordin
the terms of Joyent contract, any alleged failure to provide plaintiff with the required payme
under the contract would be a bredginon-party Joyent, not defendant.

In his opposition, plaintiff argues that defendant breached the Wallclaw agreement by
to allow a third manager to keppointed. Pl.’s Opp’'n at See alsoCompl. T 215. But, in th
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complaint, plaintiff does not alledkat his breach of contract claim is based on that alleged breach

the Wallclaw agreementSeeCompl. I 296.

® Defendant also argues that plé#i’s allegations related to the 50/50 partnership agreement ar

implausible because they are contrb fundamental principles abrporate law, securities law, a
community property law. Def.’s Mot. at 14-1@efendant does not provide the Court with
authority for his contention. In addition, to statelaim for relief, plaintiff need only plead fag
establishing the elements for a breach of contract cl&eaOasis W. Realtyb1 Cal. 4th at 821aini,
434 F. Supp. 2d at 919-20. Plaintiff dagot need, at this point, to explain how the contract com
with fundamental principles of corporate law, securities law, and community property law.
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Best, S. De. R.L. de C.V. v. Harris Moran Seed &2 U.S. Dist. LEXIS 19396, at *10 (S.D. Chl.

Feb. 16, 2012) (declining to dismiss breach of contkain for failing to allege the location of th
agreement).
Defendant also argues that plaintiff's allegatiogiated to the 50/50 partnership agreement

to provide him with fair notice because plainti#fieges three different iterations of the alleg

partnership agreement. Def.’s Mot. at 13. Thei€disagrees. In explaimg how defendant allegedly

e

fall

ed

breached the 50/50 partnership agreement, the atbegati the complaint refer to different provisigns

of the agreement, not differatdrations of the agreemergee, e.gCompl. 11 29, 40, 69, 98, 107. The

complaint lists the specific ternaf the 50/50 partnership agreement that defendant has allgged

breached.Id. § 296. Therefore, the allegations provakfendant with fair notice of the condyct

challenged in plaintiff's breach of contract claim.

Defendant next argues that plaintiff's allegatioglated to the 50/50 partnership agreemen

are

implausible because the existence of such ageagent is contradicted by various written agreemgnts

referenced in the complaint. Def.’s Mot. Hi-16. Defendant notes that none of the agreen;

reference the alleged 50/50 partnership agreemetits Beply at 7. Thisnay be true, but defendaht

has failed to show that any of the agreementdadmcthe existence of the alleged agreement,
deciding defendant’s motion to dismiss, the Coursthaiccept as true plaintiff’'s allegations regardi

the existence of the 50/50 partnership agreenfeee al-Kidd580 F.3d at 956.

ent:

Finally, defendant argues that plaintiff's cldion breach of the 50/50 partnership agreemept is

barred by the statute of limitations. Def.’s Mat.11-12; Def.’s Reply at 2-4. In his oppositi¢n,

Plaintiff concedes that the 50/50 partnership agesetis an oral agreement governed by California [aw.

Pl.’s Opp’n at 5-6. California Code of Civitrocedure 8§ 339(1) provides a two year statutg of

limitations for breach of oral contract clainGhurch v. Jamisarii43 Cal. App. 4th 1568, 1577 (2006).

“A cause of action for breach obatract accrues at the time of breawhich then starts the limitation

S

period running.” Cochran v. Cochran56 Cal. App. 4th 1115, 1120 (1997). A defendant raising a

statute of limitations defense bears the burden of p@alf. Sansome Co. v. United States Gyp&im

F.3d 1402, 1406 (9th Cir. 1995amuels v. MiX22 Cal. 4th 1, 10 (1999).
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Defendant argues that plaintiff's breach of caaticlaim is barred by § 339(1) because plair
alleges that defendant first breached the 50/&0@aship agreement on August 30, 2009. Def.’sR
at 2-3. In response, plaintiff argues that the conduct referred to in the complaint constit
anticipatory repudiation rather than a breach, aacetbre, the statute of limitations was tolled u
defendant actually breached the contract in 2011. Pl.’s Opp’n at ¥4IRomano v. Rockwg
Internat., Inc, 14 Cal. 4th 479, 490 (1996) (holding thataticipatory repudiation tolls the statute

limitations). A party anticipatorily repudiates a aaat expressly by unequivdbarefusing to perform

tiff
bply
utes
ntil
|
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County of Solano v. Vallejo Redevelopment AgengyCal. App. 4th 1262, 1276 (1999). In the

complaint, plaintiff alleges that on or about August 30, 2009, in reference to the Sub-One pa|
defendant suggested changing the parties’e@sf@ equity positions under the 50/50 partners
agreement, but that the parties never reached an agreement on whether to restructure thg
Compl. 11 183-84, 189. Plaintiff does not allege tieiendant refused to share any of his Sub-
payments at this time. Drawing all reasonable imfees in favor of the plaintiff, these allegationg
most constitute an anticipatory repudiatiorile#f contract rather than a brea&ee al-Kidd 580 F.3d
at 956 (requiring that the district court draw &hsonable inferences in favor of the plaintiff wh
deciding a 12(b)(6) motion). Therefore, defendaas failed to carry his burden of proving tf
plaintiff's breach of contract clai is, on the face of the complaibgrred by the applicable statute
limitations. Accordingly, the Court declines to dissiplaintiff's breach of cordct claim to the exter

it is based on the alleged 50/50 partnership agreement.

Il. Plaintiff's Claim for Breach of the Implie d Covenant of Good Faith and Fair Dealing
Plaintiff alleges a cause of action for breaththe implied covenant of good faith and f
dealing against defendant. Compl. 1 299-306. Defgratgues that this claim should be dismis

because plaintiff has failed to properly allege thisternce of the 50/50 partnership agreement. D

Mot. at 17-18. As explained in the preceding segtplaintiff has sufficiently pleaded the existence

the 50/50 partnership agreement and stated a claim for breach of specificftdrateigreemeniSee
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Compl. 11 29, 68, 296. Accordingly, the Court declilmedismiss plaintiff's claim for breach of the

implied covenant of good faith and fair dealing.

lll.  Plaintiff's Claim for Breach of Fiduciary Duty
Plaintiff alleges a cause of action for breachdiciary duty against defendant. Compl 113
10. Defendant argues that thiaioh should be dismissed because plaintiff has failed to allege
fiduciary relationship exists betweéimself and defendant. Def.’s Mat 18. In response, plainti
argues that a fiduciary relationship exists undeb@iB0 partnership agreememl.’s Opp’n at 14-15
“The elements of a cause oftiaa for breach of fiduciary dutgre the existence of a fiducia

relationship, its breach, and damage proximately caused by that br€atgtot Atascadero v. Merril

[y

Lynch, Pierce, Fenner & Smith, In&8 Cal. App. 4th 445, 483 (1998). Defendant again argues$ the

this claim should be dismissed because plaintiffaidesd to properly allege the existence of the 50/50

partnership agreement. Def.’s Mat 18. The Court disagrees.aiptiff has sufficiently pleaded th

existence of the 50/50 partnership agreem8&eeCompl. 11 29, 68. A partner owes a fiduciary d

to the partnership and the othertpars. Cal. Corp. Code § 16404(@gkland Raiders v. National

Football Leaguel131 Cal. App. 4th 621, 632 (2005). Therefgilajntiff has sufficiently alleged tha
defendant owes him a fiduciary duty.

Defendant also argues that plaintiff cannot allege a cause of action for breach of fiducig

.y

—+

|

.y d

based on the WallClaw operating agreement becaasagheement contains an arbitration provisjon.

Def.’s Mot. at 18. In responsBJaintiff argues that defendant has waived his right to arbitratg
consented to the present action. Pl.’s Opp’n atdé&fendant has not movéa compel arbitration o
plaintiff’'s claims related to the WallClaw agreemehrtirther, in the complaint, plaintiff alleges that

sent defendant a notice of dispute resolution to formally commence arbitration under the W,

agreement, but defendant disputed the need to emgagbitration and threahed to file a lawsuif

against plaintiff. Compl. {1 268-72. Taking these allegations as true and drawing all rea|

inferences in favor of plaintiff, defendant has waiveslright to arbitrate pintiff's claims related tq
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the WallClaw agreementSee Fisher v. A.G. Becker Paribas Incorporatiodl F.2d 691, 694 (9th

Cir. 1986) (“A party seeking to prove waiver afight to arbitration must demonstrate: (1) knowledige

of an existing right to compel arbitration; (2) acksonsistent with that existing right; and (3) prejud

jce

to the party opposing arbitration resulting from suetonsistent acts.”). Accordingly, the Colirt

declines to dismiss plaintiff’'s claim for breach of fiduciary duty.

IV.  Plaintiff's Claim for Accounting

Plaintiff alleges a cause of action for accounting against defendant. Compl. T 279-

Defendant argues that this claim should be dismisseause plaintiff has failed allege that defendant

had control over some aspects of the alleged 50/50 partnership agreement. Def.’s Mot. at 19.

“A cause of action for an accounting requirefi@aveing that a relationship exists between
plaintiff and defendant that requires an accounting,taat some balance is due the plaintiff that

only be ascertained by an accountingigselle v. McLoughlirl73 Cal. App. 4th 156, 179 (2009).

the

can

the complaint, plaintiff alleges that under theDpartnership agreement, defendant had a fidugiary

relationship with plaintiff. Compl. 1 280-88¢e alsoCal. Corp. Code § 16404(a) (stating thg

~—+

a

partner owes fiduciary duties to the partnership and the other partners). A fiduciary relationghip

relationship that requires an accountirf@ge Jolley v. Chase Home FinanckeC, 213 Cal. App. 4th

872,910 (2013). Further, plaintiff@ges that pursuant to the teraishe 50/50 partnership agreement,

defendant owes plaintiff money and other progenut plaintiff cannot ascertain the amount owed

because defendant has had control over some asptagartnership, such as the Sub-One and Jgyen

businesses. Compl. 11 49, 62, 75-76, 87, 261-62, 283188se allegations are sufficient to state a

claim for accounting. Accordingly, the Court tiees to dismiss plaintiff's accounting claim.
I
I
I

* The Court’s holding is withoytrejudice to defendant moving compel arbitration of thes|
claims at a later time in the action based on a fuller evidentiary record.

9
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V. Plaintiff's Claim for Misrepresentation

Plaintiff alleges a cause of action againgeddant for misrepresentation. Compl. 11 328;
Defendant argues that this claihosild be dismissed because plainsifillegations fail to comply wit
the particularity requirements of Federal Rule€Cofil Procedure 9(b). Def.’s Mot. at 20.

The elements of intentional misrepresentation u@@ddifornia and Nevada law are: (1) a fa
representation; (2) knowledge of falsity; (3) intémtinduce reliance; (4) reliance; and (5) damg
Anderson v. Deloitte & TouchB6 Cal. App. 4th 1468, 1474 (199Bgarmettler v. Reno Air, Inc956
P.2d 1382, 1386 (Nev. 1998). Under Federal Rule af Biacedure 9(b), a plaiiff must plead fraug

with particularity. “Rule 9(b)’s particularity cgiirement applies to state-law causes of actiMess

36.

—

se

lge.

v. Ciba-Geigy Corp. USA317 F.3d 1097, 1103 (9th Cir. 2003). To satisfy Rule 9(b)’'s heightene

pleading standard, “[a]Jverments of fraud musebeompanied by ‘the who, what, when, where,

how’ of the misconduct charged.ld. at 1106 (quotingCooper v. Pickeftl37 F.3d 616, 627 (9
Cir.1997));see also In re Glenfed, Inc. Sec. Lit4R F.3d 1541, 1548 (9th Cit994) (“[A] plaintiff

must set forth more than the nelfects necessary toedtify the transaction. The plaintiff must g
forth what is false or misleading about a statement, and why it is false.”).

In the complaint, plaintiff alleges that defendant made affirmative misrepresentations
would “(1) abide by the 50/50 Partnership Agreem@)tshare his stock and stock options in Joy
(3) share his compensation under the Joyentr@cini4) share his compensation under the Sub-
contract work, (5) share the costs of developimggartners’ intellectual property, (6) share the c
of developing the partners’ shared businessurest (7) correct the stock option and payn
discrepancies with Joyent, and (8) ensure tHatr{iff] received compensation for his work, and
protect the Plaintiff’'s rights and interests.” Conm{pB30. These conclusory allegations are insuffig
to satisfy Rule 9(b)’s heightened pleading staddarhe allegations do not provide the who, wi
when, where, and how of the specific representations that defendant allegedly made.

In his opposition, plaintiff argues that the complasrfull of specific representations made
defendant. Pl.’s Opp’'n at 17-18 (citing Compl. 1 68, 81, 127-28, 130-39, 164). HoweV

allegations plaintiff references fail to providgher the what, when, where, or how of the alle

and
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representations. For example, plaintiff cites eftlilowing allegation: “Defendant agreed to perform

10
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this work under the 50/50 Partnership Agreement.infloy 127. As to this representation, plain

iff

does not state where or when it wasde, what defendant specifically stated, or how the statement we

false. Accordingly, the Court dismisses plaingif€laim for misrepresentation, with leave to amgnd.

VI. Plaintiff's Claim for Conversion

Plaintiff alleges a cause of action for corsten. Compl. §§ 311-22. Defendant argues

that

plaintiff's conversion claim should be dismissed baesitiis preempted by federal patent law. Dgf.’s

Mot. at 23.

In the complaint, plaintiff alleges that hedasco-owner and co-inventor of the sink concegpt.

Compl. 11 229-33, 312. Plaintiff further alleges tthatendant wrongfully deprived plaintiff of h

S

ownership rights in the sink concept by omitting defemd@da an inventor from the sink utility patgnt

application.ld. 11 244-57, 314-17. “[Flederal patent law prp&any state law that purports to def
rights based on inventorshipUniversity of Colo. Found., Inc. v. Am. Cyanamid,®86 F.3d 1366
1372 (Fed. Cir. 1999%ee also Hunter Douglas,dnv. Harmonic Design, Inc153 F.3d 1318, 133
(Fed. Cir. 1998pverruled on other grounds by Midwesstius., Inc. v. Karavan Trailers, Ind.75 F.3d
1356, 1359 (Fed. Cir. 1999) (“If a plaintiff bases itd saction on conduct that is protected or gover

ne

hed

by federal patent law, then tp&intiff may not invoke the stataw remedy, which must be preempted

for conflict with federal patent law.”). Becausaiptiff’'s conversion claim is based on his contentjon

that he was improperly omitted as inventor on the sink utility patent application, plaintiff

conversion claim as pled is preempteé&tke Am. Cyanamid Cd.96 F.3d at 137%ee, e.g.Auburn
Univ. v. IBM 2009 U.S. Dist. LEXIS 104310, at *5-13 (M.Bla. Nov. 9, 2009) (dismissing plaintiff’
state law conversion claim challenging the properntweship of two patents as preempted by fed
patent law). Plaintiff argues thifie Federal Circuit’'s decisionAmerican Cyanamiis distinguishablg

from the present case because here plaintiff's dltagmrelate to a pending patent application ra

than to an issued patent. Pl.’pfn at 21. However, this distinoti is not meaningful as federal Igw

governs inventorship disputes related to pending pagiications in addition to issued paterige
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35 U.S.C. § 1164IF Bio, Inc. v. Yung Shin Pharms. Indus. &80 F.3d 1347, 1353 (Fed. Cir. 201

Accordingly, the Court dismisses plaintiff'sagin for conversion as preempted by federaldaw.

VII.  Plaintiff's Claim for Unjust Enrichment

Plaintiff alleges a cause of action for unjastichment. Compl. 1 323-27. Defendant arg
that this claim should be dismissed because uejugthment is not a cause of action under Califo
law. Def.’s Mot. at 24. In response, plain@ifigues that his unjust enrichment claim is governe
Nevada law, which recognizes a cause of actionrigust enrichment. Pl.’s Opp’n at 23. Resolut
of the parties’ choice of law dispute regarding this claim is unnecessary at this time. Nev{
recognizes a cause of action for unjust enrichmgag, e.gUnionamerica Mortgage & Equity Trus
v. McDonald 626 P.2d 1272, 1273 (Nev. 1981). Moreowthough California courts are split ¢
whether unjust enrichments is a cognizable cause of aseenHerrington v. Johnson & Johns

Consumer Companies, In2010 U.S. Dist. LEXIS 90505, at *41-42 (N.D. Cal. Sept. 1, 2010) (c

ues
Fnia
0 by
on

hda
bt
DN
DN

ting

cases), “[c]ourts in this district have held thalifdenia law permits unjust enrichment claims, in which

‘restitution may be awarded eithe) (& lieu of breach of contract deages, where an asserted cont
is found to be unenforceable or ineffective, or (2) where the defendant obtained a benefit f
plaintiff by fraud, duress, conversion,smilar conduct, but the plaintiff has chosen not to sue in tg
Ellsworth v. U.S. Bank, N.A08 F. Supp. 2d 1063, 1087 (N.D. Cal. 2012) (ciie@ride v. Boughton
123 Cal. App. 4th 379, 388 (2004)). Theref, in this district, plaintiff may bring a cause of action
unjust enrichment under either California or Nevada law.

Defendant also argues that plaintiff's unjustie@mment claim should be dismissed becaus

alleges his work was governed by express written contracts. Def.’s Mot. at 23-24. Und

California and Nevada law, an action for unjust enmieht is not available when there is an exprg

written contract regarding the particular subject matteasepartners Corp. v. Robert L. Brooks Tt

act
fom

rt'ln

for

® As part of his conversion claim, plaintiffsal alleges that “Defendant may have wrongfiily

deprived and dispossessed the Plaintiff of hisenship rights in the partners’ window washing u
massage unit designs, and hand sanitizer dispeng&r Compl. § 318. These speculative allegati
are insufficient to stateclaim for conversionSee Twomb|y650 U.S. at 555 (“Factual allegations m
be enough to raise a right to relief above the speculative leugbhgl, 129 S. Ct. at 1949 (requirin

nit,
pNS
ISt

g

the plaintiff to allege facts that add up to “mdh@n a sheer possibility that a Defendant has gctec

unlawfully”).
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942 P.2d 182, 187 (Nev. 199K)ein v. Chevron U.S.A., Inc202 Cal. App. 4th 1342, 1388 (2012).

However, inconsistent pleadings are permissilsider the Federal Rules of Civil ProcediBeeFed.

R. Civ. P. 8(d)(2), (3)Oki America, Inc. v. Microtech Int’l, Inc872 F.2d 312, 314 (9th Cir. 1989).

Therefore, plaintiff may plead a cause of actiorufgust enrichment in addition to his cause of ac

for breach of contractSee Parino v. Bidrack, InBd38 F. Supp. 2d 900, 908 (N.D. Cal. 201acle

Corp. v. SAP AG2008 U.S. Dist. LEXIS 103300, at *24 (N.Dal. Dec. 15, 2008). Accordingly, the

Court declines to dismiss Plaintiff's claim for unjust enrichnient.

VIII. Plaintiff’'s Claim for Declaratory Relief

Plaintiff alleges a cause of action against ddént for declaratory lief. Compl. § 337-42{

Defendant argues that the Court should exercisisitsetion and decline to exercise jurisdiction o
the declaratory relief claim. Def.’s Mot. at 24-25.

“The exercise of jurisdiction under the Fed®aclaratory Judgment Act, 28 U.S.C. § 2201
is committed to the sound discretion of the federal distourts. Even if the district court has subj

matter jurisdiction, it is notequired to exercise its authority to hear the castuth v. Hartford Ins.

on

ver

a),

pct

Co, 298 F.3d 800, 802 (9th Ci2002). However, “when other claims are joined with an action for

declaratory relief (e.g., bad faith, breach of contract, breach of fiduciary duty, rescission, or claims

other monetary relief), the district court should noa general rule, remand or decline to entertain the

claim for declaratory relief. If a federal courtégjuired to determine major issues of state law becaus

of the existence of non-discretionary claims, the declaratory action should be retained t
piecemeal litigation.”Gov’'t Emples. Ins. Co. v. Dizdl33 F.3d 1220, 1225 (9th Cir. 1998). He
plaintiff has properly pleaded several non-discretiostate law claims. Thefore, the Court decling
to exercise its discretion and dismisaiptiff's claim for declaratory relief.

I

® In his reply, defendant argues that plaintiff's unjust enrichment claim is barred |
applicable statute of limitations for the same reasoaisplaintiff’'s breach of contract claim is barr
by the statute of limitations. Def.’s Reply at 13-14. For the same reasons that the Court de

D a\
re,

S

y
Pd
Cline

dismiss plaintiff's breach of contract claim as bditvg the statute of limitations, the Court also declines

to dismiss plaintiff's unjust enrichment claimizarred by the statute of limitations on the face of
complaint. See supraection I.
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IX. Defendant’s Rule 12(e) Motion for a More Definite Statement

In the alternative to his motion to dismiskefendant moves for a more definite staten
pursuant to Federal Rule of Civil Procedure 12(e)t.’ ®®ot. at 25. Rule 12(e) provides that a p3g
may move for a more definite statement of a pleading this is “so vague or ambiguous that t
cannot reasonably prepare aresponse.” A Rule a®(&)n should be considered in light of the libg
pleading standards of Rule 8(&ee Bureerong v. Uvawe22 F. Supp. 1450, 1461 (C.D. Cal. 19
(citing Sagan v. Apple Computer, In874 F. Supp. 1072, 1077 (C.D. Cal. 1994) (“Motions for a n
definite statement are viewed with disfavor amd rarely granted because of the minimal plea
requirements of the Federal Rules.”)).

A Rule 12(e) motion should be granted when the complaint is so vague that the defendatr]

discern the nature of the plaintiff's claims and thus cannot frame a resfasd-amolare, Inc. \.

Edison Bros. Stores, In&G25 F. Supp. 940, 949 (E.D. Cal. 19&9xall v. Sequoia Union High Sch.

ent
rty
ne
ral
D6)
nore

ling

tca

=

Dist., 464 F. Supp. 1104, 1114 (N.D. Cal. 1979)he complaint notifies #tadefendant of the substanice

of the plaintiff's claim, a Rule 12(e) motion should not be grantgah Bernardino Pub. Employe
Ass'nv. StoyB46 F. Supp. 790, 804 (C.D. Cal. 1996) (“A mofiona more definite statement is us
to attack unintelligibility, not mere lack of detalhd a complaint is sufficient if it is specific enou
to apprise the defendant of the substance of the claim asserted against him or her.”). AR
motion should also be denied if the diesaught is obtainable through discoveravison v. Santg
Barbara High Sch. Dist48 F. Supp. 2d 1225, 1228 (C.D. Cal. 1998).

Defendant argues that a more definite statems required because plaintiff's allegatig
regarding the alleged 50/50 partnership agre¢maem fundamentally contradictory. The Co

disagrees. In explaining how defendant allegedly breached the 50/50 partnership agreer

allegations in the complaint refer to different prowns of the agreement, rifferent iterations of the

agreement. The allegations provide the specificd@fithe agreement that defendant allegedly bre
allowing defendant to discern the natoféhe claims and frame a respon§zeCompl. 1 296. Any
further detail needed could be obtained throughodisiy. Accordingly, the Court denies defendal

Rule 12(e) motion for a more definite statement.
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CONCLUSION
Accordingly, the Court GRANTS IN PARTnd DENIES IN PART defendant’s motion
dismiss the complaint, DENIES defendant’s motion for a more definite statement, and GH
plaintiff leave to amend the complaint. Docket No. 51. If plaintiff wishes to amend the com

plaintiff must do so bypecember 16, 2013 This order resolves Docket Nos. 51and 60.

IT 1S SO ORDERED.

Dated: November 5, 2013 %M"\ W"

SUSAN ILLSTON
United States District Judge

" On October 17, 2013, defendant filed a motion strike portions of plaintiff's declaratiof
in support of plaintiff's opposition. Docket No. 6Because the Court’s order does not refereng
rely on the declaration at issue, the CourfNDIES as moot defendant’s motion to strike.
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