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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

MOHAMMED RAHMAN, individually, and on ~ No. CV 13-3482 S

behalf of other members of the general public ,
similarly situated, ORDER DENYING DEFENDANT'S

MOTION TO DISMISS
Plaintiff,

V.

MOTT'S LLP, a Delaware limited liability
partnership; and DOES 1 through 10, inclusive,

Defendants. /

A motion by defendant Mott's LLP (“Mott’s) ismiss plaintiff Mohammed Rahman’s secq
amended class action complaint is scheduletdaring on April 18, 2014. Docket No. 49. Pursu

to Civil Local Rule 7-1(b), the Court determineattkthis matter is appropriate for resolution with

54

bnd
ant

but

oral argument and VACATES the hearing. Forréesons below, the Court DENIES Mott’s motion

to dismiss.

BACKGROUND
This is a consumer class action. Defendant®I® the manufacturef various food product
containing the statement “No Sugar Added” on tladels and/or packaging. Docket No. 48, Sec
Amended Complaint (“SAC”) 11 1-2, 6. Plaintiff Mohammed Rahman alleges that the use
statement “No Sugar Added” on Mott’s 100% Apple Juice does not comply with the applicabl
and Drug Administration (“FDA”) regulations, specifically 21 C.F.R. § 101.60(c}®)11 2, 8-12,
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Plaintiff further alleges that defendant’s failure to comply with the FDA regulations violates Califg

Sherman Law (“Sherman Law”), California Health and Safety Code § 109875 dtis§.2, 13-16

Plaintiff alleges that he purchased Mott’s Origih@D% Apple Juice afteeading and relying on thee

product’s “No Sugar Added” labeling and after olvgmy that a competitor’'s 100% apple juice did §
contain a “No Sugar Added” claind.  31. Plaintiff alleges that keould not have purchased as my
of the product as he did if it did not contain the “No Sugar Added” lddef] 59.

OnJune 13, 2013, plaintiff filealclass action complaint in San Francisco County Superior (
against defendants Mott’s and Dr. Pepper Snapmag;inc. (“Dr. Pepper”). Docket No. 1-1, Com
19 67-76. On July 26, 2013, defendants removedathtien to this Court pursuant to 28 U.S
8 1441(b) based on the Class Action Fairness(&AFA”), 28 U.S.C. § 1332(d). Docket No.
Notice of Removal. On Augu80, 2013, plaintiff voluntarily dismissed Dr. Pepper. Docket No,
On August 30, 2013, defendant Mott's filed a motiodigmiss, Docket No. 22, and on September
2013, plaintiff filed a first amended complaint (“FAC)poting the motion to dismiss. Docket No. }
Defendant Mott’s then moved to dismiss thed;Mocket No. 31, and on January 29, 2014, the G
granted the motion in part, denied it in part, and granted leave to amend. Docket No. 46.

On February 24, 2014laintiff filed a second amended class action complaint (“SAC”), alle
causes of action for: (1) violation of Californi&safair Competition Law (“UCL”"), California Busineg
and Professions Code § 17200 et seq.; (2) vasiatf California’s False Advertising Law (“FAL”
California Business and Professions Code § 1750@e18gviolation of California’s Consumers Leg
Remedies Act (“CLRA"), Californi€ivil Code 8§ 1750 et seq.; (4) negligent misrepresentation; arj
breach of quasi-contract. Docket No. 48, SAB the present motion, defendant Mott’'s moveg
dismiss the entire action pursuant to the doctrine of primary jurisdiction and moves to dismiss

causes of action for failure to state a clairdocket No. 49, Def.’s Mot.
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! In the present motion, defendant Mott’s doesmove to dismiss claims under the unlawful

prong of the UCL or claims for breach of quasi-contraased on failure to state a claim. Hence,
order does not address those claims.
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LEGAL STANDARD

To survive a Rule 12(b)(6) motion to dismis tHaintiff must allege “enough facts to stat

claim to relief that is plausible on its facaBell Atl. Corp. v. Twomb|yp50 U.S. 544, 570 (2007). T?'J‘iS

“facial plausibility” standard requires the plaintiti allege facts that add up to “more than a s
possibility that a Defendaiitas acted unlawfully.”Ashcroft v. Igbgl129 S. Ct. 1937, 1949 (2004
While courts do not require “heightened fact pleading of specifics,” a plaintiff must allegg
sufficient to “raise a right teelief above the sggrulative level.” Twombly 550 U.S. at 544, 555. “/

pleading that offers ‘labels and conclusions’ or ‘a formulaic recitation of the elements of a ¢

D
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action will not do.” Igbal, 556 U.S. at 678 (quotingvombly 550 U.S. at 555). “Nor does a complajint

suffice if it tenders ‘naked assertion[s] wed of ‘further factual enhancement.”ld. (quoting
Twombly 550 U.S. at 557). “While legal conclusions gaavide the framework of a complaint, th
must be supported by factual allegationkd”

In reviewing a Rule 12(b)(6) motion, a districiuct must accept as true all facts alleged in
complaint, and draw all reasonable inferences in favor of the plaibé#.al-Kidd v. Ashcrof80 F.3d

949, 956 (9th Cir. 2009). However, aitict court is not required to accept as true “allegations thg

merely conclusory, unwarranted deductions of fact, or unreasonable inferdnece<Gilead Scis. Se¢.

Litig., 536 F.3d 1049, 1055 (9th Cir. 2008). Moreover, “tmete¢hat a court must accept as true a

the allegations contained in a complaint is inapplicable to legal conclusigfsl, 556 U.S. at 679.
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In considering a motion to dismiss, the court may paéleial notice of matters of public record outside

the pleadingsSee MGIC Indemn. Corp. v. Weism803 F.2d 500, 504 (9th Cit986). If the Cour
dismisses a complaint, it must decide whethegrant leave to amend. The Ninth Circuit K

“repeatedly held that a district court should grieave to amend even if no request to amend

pleading was made, unless it determines that tepig could not possibly be cured by the allegaft

of other facts.”Lopez v. Smiti203 F.3d 1122, 1130 (9th Cir. 2000) (citations and internal quot

marks omitted).
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DISCUSSION
l. Primary Jurisdiction

As an initial matter, defendant argues thatGbart should dismiss the action under the prinj

jurisdiction doctrine because the SAC raises labeling claims that fall squarely within the s¢

ary

ope

ongoing FDA rulemaking proceedings. Docket No. 49-1, Def.’s Mot. at 3-7. In response, pllain

argues that the ongoing rulemaking proceedings refecelny defendant are unrelated to the claim
his complaint. Docket No. 50, Pl.’s Opp’n at 6-7.

“The primary jurisdiction doctrine allows courts to stay proceedings or to dismiss a con
without prejudice pending the resolutiof an issue within the spelbt@mpetence of an administrati
agency.” Clark v. Time Warner Cablé&23 F.3d 1110, 1114 (9th Cir. 2008). “[T]he doctrine
‘prudential’ one, under which a coualdtermines that an otherwise cagable claim implicates technic
and policy questions that should be addressed in the first instance by the agency with re
authority over the relevant industry rather than by the judicial brandh.”The doctrine does no
however, ‘require that all claims within aneagy’s purview be decided by the agencyDavel
Communs., Inc. v. Qwest Corg60 F.3d 1075, 1087 (9th Cir. 2006).

Although no fixed formula exists for applyingetidoctrine, the Ninth Circuit has traditiona

examined the following factors: “(1) [a] need t@odve an issue that (2) has been placed by Con
within the jurisdiction of an administrative body having regulatory authority (3) pursuant to a

that subjects an industry or activity to a comprehensive regulatory authority that (4) requires e
or uniformity in administration.””Clark, 523 F.3d at 1115. The Ninth Circuit has explained tha
doctrine “is properly invoked whencdaim is cognizable in federabart but requires resolution of g

issue of first impression, or of a particuladgmplicated issue that Congress has committed

regulatory agency.”Brown v. MCI Worldcom Network Servs., [n277 F.3d 1166, 1172 (9th Cl.

2002). The doctrine of primary jurisdiction may be invoked when an agency is addressing
through formal rulemaking procedures, as well as through adjudicative proceskees.gClark, 523
F.3d at 1114-16Kappelman v. Delta Air Lines, In&G39 F.2d 165, 169 (D.C. Cir. 1976).

“[F]lood regulation is undoubtedly in the purvi@fy and an area of ‘special competence’ 1

the FDA.” Morgan v. Wallaby Yogurt Col3-cv-00296-WHO, 2013 U.S. Dist. LEXIS 144959, at

sin

hpla
e

S a

gule
[,

ly
jres
Statl
Xpel
| the
1

to ¢

=

nis

or,

13




United States District Court
For the Northern District of California

© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

(N.D. Cal. Oct. 4, 2013gccord Hood v. Wholesoy & Co, Modesto Wholesoy Co., LR&v-5550-

YGR, 2013 WL 3553979, at *16 (N.D. Cal. Jul. 12, 2013)Jssues of beverage labeling have bgen

entrusted by Congress to the FDA, pursuanted®RCA (and its related regulations) . . .A%tiana
v. Hain Celestigl905 F. Supp. 2d 1013, 1015 (N.D. Cal. 2012).

However, the ongoing FDA rulemaking at issuanselated to the present claims. On Majch

3, 2014, the FDA published in the Federal Register a proposed rule entitled “Food Labeling: Revis

of the Nutrition and Supplemental Facts Lab&PO Fed. Reg. 11,880 (M&8, 2014). Defendant notes

that the proposed rule would require food manufacsuedisclose the presence or absence of a

sugar on a product’s Nutrition Facts label. Def.’s Mot. at 4 (ciithgat 11,904, 11,969). Bu

Hde
,

plaintiff’'s claims do not concern statements madethe apple juice’s Nutrition Facts label; rather,

plaintiff's claims relate to nutrient content ¢t made on the product’s front label. SAC 1 6

Nutrient content claims are governed by 21 C.B.R01.13, which expresslyases: “Information thaf

12.

is required or permitted by § 101.9 or § 101.36 . . . tddodared in nutrition labeling, and that appdars

as part of the nutrition label, m®t a nutrient content claim and is sabject to the requirements of th

is

section. If such information is declared elsewhan the label or in labeling, it is a nutrient content

claim and is subject to the requirements for nutemtent claims.” Consistent with this, the Maich

3, 2014 proposed rule itself states in a seatiotitled “Impact on Other Regulations” that “issyes

related to nutrient content claims and health claanesoutside the scope tbie rulemaking.” 79 Feq.

Reg. at 11,889. Indeed, in the proposed rule the B{pkessly states that it denied requests to “anmend

[its] regulations to prescribe nutrient content claims and health claims related to ‘added $uge

[because] those requests are not considerfdnvthe scope of this proposed ruleld. at 11903.
Accordingly, the claims in the SAC are not implicated by the March 3, 2014 proposed rule.
Defendant notes that the FDA states in the pregaosle “that changes to the list of nutrie

declared on the Nutrition Facts label . . . willeik affect other FDA regulations, including certa

labeling requirements for foods in 21 C.F.R. d&1.” 79 Fed. Reg. at 11,889. The FDA also st
that it “plan[s] to evaluate thenpact of the proposed changestte Nutrition Facts and Supplemen

Facts label, if finalized, on other FDA regulationg)tidintend[s] to address, as appropriate, the im

Nts

n
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on other FDA regulations in future separate rulemakindg.” Defendant argues that this language
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shows that the FDA intends to address the eff&fcits rule on nutrient content claims once the r
labeling requirements are finalized. Docket No.[B3df.’s Reply at 4. However, the language mej
states that the FDA may engage in future rulemakitigeifule is finalized and if appropriate. At th

time it is unclear whether the proposed rule wilfinalized and whether future rulemaking would

ew
ely
|

be

S

necessary in light of the finalized rule. The Calatlines to invoke the doctrine of primary jurisdiction

based on speculation about what the FDA may do in the future. Accordingly, the Court

defendant’s motion to dismiss the action pursuant to the primary jurisdiction doctrine.

Il. Plaintiff's UCL, FAL, and CLRA Claims

Plaintiff alleges causes of action against defenftainiolations of thé=AL, the CLRA, and thq
fraudulent prong of the UCL. SAC 11 53-82. Defanidagues that the Court should dismiss th
claims because plaintiff has failed to allege sufficient facts shawai@g reasonable consumer wo
be deceived by Mott’s “No Sugar Added” labeling. BelMot. at 8-9. Defendant also argues that
Court should dismiss these clainechuse plaintiff has failed to adetgls allege injury and damage

Id. at 7-8.

A. The Reasonable Consumer Standard

California’s UCL prohibits any “fraudulent bussgact or practice.” Cal. Bus. & Prof. Co
§ 17200. California’s FAL prohibits any “unfairedeptive, untrue, or misleading advertisingd:
8 17500. California’s Consumer Legal Remeddet (“CLRA”) prohibits “unfair methods of
competition and unfair or deceptive acts or practices.” Cal. Civ. Code § 1770.

False advertising claims under the FAL, the CLRA, and the fraudulent prong of the U
governed by the reasonable consumer stand&itiams v. Gerber Products C®b52 F.3d 934, 93
(9th Cir. 2008);Kasky v. Nike, In¢.27 Cal. 4th 939, 951 (2002). Under the reasonable cong
standard, a plaintiff must show that mensbefrthe public are likely to be deceivallilliams, 552 F.3d
at 938 (“The California Supreme Court has recognthed these laws prohibit not only advertisi
which is false, but also advertising which[,Jraltigh true, is either actually misleading or which h

capacity, likelihood or tendency to deceive or csefthe public.” (internal quotation marks omitteg
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The question of whether a business practice is deedptgenerally a question of fact not amenable

determination on a motion to dismidd. Nevertheless, “where a court can conclude as a matter ¢f

to

[ay

that members of the public are not likely to be deceived by the product packaging, disnlisse

appropriate.”Werbel v. Pepsico, Inc2010 U.S. Dist. LEXIS 76289, at *8-9 (N.D. Cal. Jul. 2, 2010);

see also Williams52 F.3d at 939 (explaining that dismissalppropriate where “it was not necessary

to evaluate additional evidence regjag whether the advertising wasceptive, since the advertisement

itself made it impossible for the plaintiff to que that a reasonable consumer was likely tdg

deceived”).

Moreover, under Federal Rule of Civil Prdoee 9(b), a plaintiff must plead fraud with

particularity. “Rule 9(b)’s particularity requirement applies to state-law causes of actiess v.

=N

Ciba-Geigy Corp. USA317 F.3d 1097, 1103 (9th Cir. 2003). ThatNiCircuit has specifically hel
that Rule 9(b)’s heightened pleading standard apfwielaims for violation of the UCL, FAL, or CLRA
that are grounded in frau&ee idat 1103-06Kearns v. Ford Motor C¢567 F.3d 1120, 1125 (9th Cir.

2009). To satisfy Rule 9(b)’'s heightened pleadiagdard, “[a]verments of fraud must be accompaiied

by ‘the who, what, when, where, and how’ of the misconduct charddddt 1106 (quotingCcooper
v. Picketf 137 F.3d 616, 627 (9th Cir.19973ge also In re Glenfed, Inc. Sec. LitdR F.3d 1541, 1548

(9th Cir. 1994) (“[A] plaintiff mustset forth more than the nedtfacts necessary to identify the

transaction. The plaintiff must set forth whatatse or misleading about a statement, and whyl|it is

false.”).

Inthe SAC, plaintiff alleges that defendant’sd'Sugar Added” labeling is likely to mislead the

consuming public into believing that Mott's 100% Applice is healthier and contains less sugar fthar

comparable products. SAC | 31.dismissing plaintiff’'s prior complaint, the Court held that the abjove

allegation by itself was insufficient to satisfy Rul&P$ heightened pleadirsiandard. Docket No. jG
ble

at 14. Specifically, the Court noted that plaintsffied to explain in his allegations why reason

consumers would be likely to draw product comgarisonclusions based on the labeling at issue| anc

plaintiff failed to allege what “comparable products” he was referring to in the compldinin the

SAC, plaintiff has remedied the defects identifgdthe Court. Plaintifalleges that while shopping

he observed the that the labebok of Mott’'s competitor apple juices, Treetop, did not contain a[“*No
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Sugar Added” claim. SAC { 31. d#tiff alleges that this difference between the labels caused H
believe that Mott's 100% Apple Juice contained lesmsand was healthier than Treetop’s apple jU
Id. In the SAC, plaintiff also identifies several competitor 100% apple juice products that do ng
“No Sugar Added” claims and have approximatbl same amount of sugar and calories per oun
Mott's 100% apple juiceld. T 34. These allegations are su#fiti to explain “how” the labeling
issue is misleading to a reasonable consumer. Accordingly, the Court denies defendant’s n

dismiss these claims for failure to satisfy Rule 9(b) and the reasonable consumer standard.

B. Injury and Damages

Defendant argues that plaintiff has failed to adequately allege injury and damages be
alleges in the SAC that he likes and is intexdsh Mott’s 100% Apple Juice and fully intends
purchase it in the future even though he knows that its labeling is allegedly unlawful and de
Def.’s Mot. at 7-8. In responsplaintiff argues that he has suftcitly alleged an economic injury
the SAC because he alleges that defendant’s eamagsns caused him to purchase more of the prg
than he otherwise would have. Pl.’s Opp’n at 7-8.

At the pleading stage, a plaintiff assegtia claim under California’s deception staty
“satisfies its burden of demonstrating standing by alleging an economic injufeih v. Chevron
U.S.A., InG.202 Cal. App. 4th 1342, 1375 (2012). The @afifa Supreme Court has explained t
“[tlhere are innumerable ways in which economic injury from unfair competition may be shoy
plaintiff may (1) surrender in a transaction more,aoguire in a transaction less, than he or
otherwise would have; (2) have a present or fupuoperty interest diminished; (3) be deprived
money or property to which he or she has a cognizable claim; or (4) be required to ente
transaction, costing money or property, tivatild otherwise have been unnecessakwikset Corp.

v. Superior Court51 Cal. 4th 310, 323 (2011). SpecificallyKiwiksetthe California Supreme Cou

held that “a consumer who relies on a product latethallenges a misrepresentation contained th¢

imt

ce.
t me
Ce a
u

hotic

aus

cept

n

duc

tes

hat

she

of

I in

It

breir

can satisfy the standing requirement of section 1T804dlleging . . . that he or she would not have

bought the product but for the misrepresentatidah. &t 330see also Hinojos v. Kohl's Cor18 F.3d
1098, 1107 (9th Cir. 2013) (“[W]hen a consumer purchases merchandise on the basis of fa

se |
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information, and when the consumer alleges that he would not have made the purchase b
misrepresentation, he has standing to sue und&i@h and FAL because he has suffered an econ
injury.”).

In the SAC, plaintiff alleges “[h]aving delaped a liking for and interest in the produ

It fo

DMIC

Ict,

[p]laintiff intends to purchase Mott's 100% Appleice in the future, but only in reduced amoynts

consistent with his dietary resttimns.” SAC 1 59. Plaintiff further alleges “[h]ad Mott’s not included

the ‘No Sugar Added’ claim, Plaintiff and Classilgers . . . would have purchased less of the pragduc

..” 1d. Defendant argues that the fact that gifimay purchase less juice in the future

insufficient to allege injury or damages becauseniff is still willing to pay the full purchase price

for the product irrespective of the alleged misrepredemis. Def.’s Reply &. The Court disagree

Plaintiff alleges that he would not have purchaasdmuch of the product as he did but for

is

S.

the

misrepresentations. Thus, plaintiff alleges thatiitered into more transactions and parted with more

money than he would have absent the misrepresentations. “That increment, the extra monely pe

economic injury and affords the consumer standing to msikset 51 Cal. 4th at 330. Accordingly,

plaintiff's allegations are sufficient to plead economjury, and the Court denies defendant’s motion

to dismiss these claims for failure to adequately allege injury and damages.

lll.  Plaintiff's Claim for Negligent Misrepresentation

Plaintiff alleges a cause of action against ddént for negligent misrepresentation. FAC| 1

83-87. Defendant argues that this claim shouldlismissed because the claim fails for the same

reasons that plaintiff’'s FAL, GRA, and UCL fraudulent prong clainfail, and because plaintiff hgs

failed to properly plead justifiable reliance. Def.’s Mot. at 9-10.

Under California law, to state a claim for negligemsrepresentation, a plaintiff must allege t

the defendant made: (1) a misrepresentation of aopastisting materialdct, (2) without reasonable

hat

ground for believing it to be true,)(&ith intent to induce anothertgliance on the misrepresentation,

(4) ignorance of the truth and fifi@ble reliance on the misrepresativn by the party to whom it wgs

directed, and (5) resulting damagelenn K. Jackson Inc. v. Ra&73 F.3d 1192, 1201, n. 2 (9th Cr.

2001). “It is well-established in the Ninth Circuit that both claims for fraud and neg

iger
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misrepresentation must meet Rule 9(b)’s particularity requirementeilson v. Union Bank @

California, N.A, 290 F. Supp. 2d 1101, 1141 (C.D. Cal. 2088§ also, e.gVidor v. Am. Int'| Group,

Inc., 491 Fed. App’x 828, 829 (9th Cir. 201Rplding that a district cotproperly dismissed plaintiff's

fraud and negligence misrepresentation claims féolure to satisfy Rule 9(b)'s particularit
requirement).

Defendant first argues that plaintiff's negligent misrepresentation claim should be dis

because the claim relies on the same inadeqllegatons of fraud as his FAL, CLRA, and UQ¢

fraudulent prong claims. However, the Court hmsfl plaintiff's allegations with respect to thg
claims to be adequate and has declined to dssthiose claims. Accordingly, the Court decline
dismiss plaintiff’'s claim for negligent misrepresentation on this basis.

Defendant also argues that plaintiff has failedadequately plead justifiable reliance.
properly plead justifiable reliance “the plaintiff musdt ‘forth facts to show that his or her act

reliance on the representations was justifiablehabthe cause of the miage was the defendant

wrong and not the plaintiff's fault.”"Beckwith v. Dahl205 Cal. App. 4th 1039, 1066 (2012). “The

must be more pled than a simple statement plgjustifiably relied on the statements. The complg
must contain ‘allegations of facts showing that theadhducement of plaintiffs . . . was justifiable
reasonable.”ld. at 1066-67. In the SAC, plaintiff allegsat he reasonably relied on the produ
labeling because, while shopping, he observed the that the label of one of Mott's competitq
juices, Treetop, did not contain a “I$aigar Added” claim. SAC § 31. Plaintiff further alleges that
difference between the labels caused him to betleteVott’'s 100% Apple Juice contained less sU
than and was healthier than Treetop’s apple juate] 31, 33. These allegations are adequate to

justifiable reliance. Accordinglyhe Court denies defendant’s mottondismiss plaintiff's claim fof

negligent misrepresentation.
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For the foregoing reasons, the Court DENIES a@éat’'s motion to dismiss plaintiff's secol

amended complaint. Docket No. 49.

IT 1S SO ORDERED.

Dated: April 8, 2014

CONCLUSION

11

e Mt

SUSAN ILLSTON
United States District Judge
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