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SUMMARY OF THE ARGUMENT

Plaintiffs submit this Reply Memorandumresponse to Defendants’ opposition to
Plaintiffs’ Motion for Preliminay Injunction (“PI Motion”) and irfurther support of that Motioh.
Defendants’ opposition is premised almost enticglythe flawed proposition that Plaintiffs’ only
(and purportedly complete) remedy in the face of Richmond’s patently illegal Loan Seizure
Program, which will inflict billionsof dollars in unrecoverable lasson pension funds and investor
across America, is to wait and defend themselves in the forthcoming state eminent domain
proceedings. Contrary to Defendants’ empty as&as, Plaintiffs will suffer irreparable injury if
Richmond is permitted to start seizing loans, atctipoint it will be too late to prevent immense
injury that Defendants coulgever possibly compensate.

Preliminary injunctive relief is particularly apgpriate where, as here, the harm that will be
inflicted on the Plaintiffs in the absence of such relief is effectively irreverSble Regional
Railroad Reorganization Act Casetl9 U.S. 102, 144 (1974)oting that a court should exercise it
jurisdiction to adjudicate the constitutionality ofakings program promptly, so as to “minimize or
prevent irreparable injury”). ®t is precisely the situationiige The seizure of loans, once
accomplished, would be difficult, if not impossiblereverse — and the subsequent refinancing, af
resale of the newly issued loans into new gézad pools could not, as practical matter, be
unwound after the fact.

If a preliminary injunction isiot issued, the Trusts and thieivestors will be immediately
and irreparably harmed: the valaf their certificatestraded in federaltregulated national
securities markets, will fall to flect the risk that the anticipaténcome stream from performing
loans in the pool targeted for seizure by Richohand other municipalities that implement MRP’S
Loan Seizure Program) will be stripped from the panlexchange for a payment worth far less th
the income stream that they will generatess)even, than the foreclosure value of the home

securing the loan. This would be an immegliad dramatic reduction in the value of those

! Defendants have filed a Motion to Dismiss ther(pint for lack of sulgict matter jurisdiction on
the grounds that the case is nperfor review. Plaintiffs are simuttaously filing an opposition to that
motion.

(i)
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mortgage securities that couldver be compensated throubk California eminent domain
process.

Indeed, Richmond is a test case for MRIPYegram, and if Richmond is permitted to
condemn loans through eminent domain, mouaicipalities will undoubtedly follow suit,
exponentially magnifying the harm to investors, which will never be compensated. For these
reasons and others discussed below, in teerade of a preliminary injunction now, Defendants
could effectively prevent this Court from ewawarding adequate refito Plaintiffs. See Eastern
Enterprises v. Apfeb24 U.S. 498, 521 (1998) (the DeclargtJudgment Act “allows individuals
threatened with a taking to seek a declaratiiihe constitutionality ofhe disputed governmental
action before potentially uncompetide damages are sustained.”).

Defendants’ assertion that Riaiffs would not suffer irrepatde harm because their claims
can be litigated in the context of California’suiQk Take” proceeding is incorrect as a matter of
law because it ignores the many limitations of firacedure. And there is no requirement that
Plaintiffs exhaust state cduproceedings before seekirgief in federal court.See Mitchum v.
Foster, 407 U.S. 225, 242 (1972Armendariz v. Penmai5 F.3d 1311, 1321 n.5 (9th Cir. 1996)
overruled in part on other grounds as statedCrown Point v. City of Sun Vallg§06 F.3d 851,
852-53 (9th Cir. 2007). In shortlQuick Take procedure — whichdssigned to allow the taker tg
obtain early possession of the property before legaleriges are resolved —wolly inadequate to
protect Plaintiffs’ rightsn this situation.See, e.g Chertkof v. Mayor and City Council of
Baltimore,497 F. Supp. 1252, 1256-57 (D. Md. 1980) (rejegtilaim that constitutional challenges
to eminent domain seizure program could be adesy litigated in state court “quick take”
proceeding) (citinggupreme Court of Virginig. Consumers Unig@46 U.S. 719 (1980)).

The Quick Take procedure is not a complete adjudication on the merits, but is rather
“preliminary only,” and a property owner has no riginappeal an order of possession granted un
the procedureSeeCal Code Civ Proc. § 1255.410 & Legislative Committee Comn@&tyt;of
Morgan Hill v. Albertj 211 Cal. App. 3d 1435, 1436 (1989)huE, the refinancing, resale, and

resecuritization transactionsatrDefendants intend to carrytaunder the Loan Seizure Program

(i)
PLAINTIFFS’ REPLY MEMORANDUM IN FURTHER SUPPORT OMOTION FOR PRELIMINARY INJUNCTION; Case No.
CV-13-3663-CRB
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would be completed well-before the RMBS Trustsadke to fully litigate tleir claims on the merits
in any level of the state courts.

Additionally, because the principal remedy ifalale in eminent domain proceedings is any
additional payment beyond the deposited amoeoéssary to satisfy the “just compensation”
requirement with respect to the specific propertyesk it is far from clear that the Quick Take
procedure would provide a mechanism to fully cengate the Trusts or their investors for losses
caused by the loan seizures, including losses cadwsttk diminution in the market value of the
certificates while the condemnaii proceedings are litigate&ee, e.gRedevelopment Agency v.
Gilmore 38 Cal.3d 790, 802-03 (1985) (holding thampensation under state eminent domain
proceedings includes the fair market value efcbndemned property, not consequential losses).

In all events, and even if the harm were difi@tble, it is highly unlikely that MRP and
Richmond would have the financial means to fullpnpensate the RMBS Trudts their losses in
the context of finally gddicated eminent domain proceedirigsthe targeted loans. That is
precisely why MRP considers the Quick Takegadure a “necessaryraponent” of its Loan
Seizure Program. ComgDkt. 1) Ex. B at 3.

While the harm to Plaintiffs and investorswid be immense and irreparable if the Progran
is not enjoined, Defendants would not suffer if ithjenction is granted Defendants’ argument that
public debate would be stifled is a red herringegslained below, Plairits are not seeking to
enjoin any legislative act or stgmy public discussion. Moreoverygn the billions of dollars in
irreparable losses that could result fromfikire to issue a preliminampjunction, the balance of
equities is decidedly in favaf maintaining the status quo.

Plaintiffs also have showndhthey have a high likelihood eficcess on the merits on their
claims that the Loan Seizure Program violates multiple provisions of the U.S. and California
Constitutions. Rather than rebut these claim$elgants feign ignorance as to what the Program
would do. But their own public statements, emails, documents, and briefing demonstrate the
Program’s constitutional shortcomings. For example:

(1) Defendants concede that they are forbidden by the U.S. Constitution from seizing
property located outside of Califua and prohibited by Californiawafrom seizing property located

(iii)
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outside of Richmond. They also concede that taen#fif RMBS Trusts that own the loans at issue

here are mostly located outside of California and are all located oafdkiehmond. Defendants’

only argument, that the loans should be treatediag becated with the debtor, is wrongly based gn

cases involving simultaneous personal jurisdicaamong multiple states. For cases of exclusive
jurisdiction, such as eminent domain, the Supremgrithas adopted a “simple and easy to resolv
rule that “a debt is property tte creditor, not of the debtorTexas v. New Jerse$79 U.S. 674,
680-81 (1965). Accordingly, Defendants dkegally reaching beyond Richmond’s geographic
borders to seize the loans.

(2) Defendants’ own internal emails and doemts show that the Program is primarily for
private gain, not public use. MRP, a privatedstment firm, devised the Program, selected the
loans to be seized, arranged financing, and, altigits investors, stais to be the primary
beneficiary. The 624 loans that the Program initithgets for seizure are not those most likely ta
default, but rather those that wdring a profit to MRP and its fimaial backers. Such “transfers
intended to confer benefits onrpeular, favored private entitieand with only incidental or
pretextual public benefits are fadolen by the Public Use ClauseKelo v. City of New Londo®45
U.S. 469, 490 (2005) (Kennedy, J., concurring).

(3) Defendants have publicly admitted that the Loan Seizure Program is specifically
intended to impact interstate commerce by attamgpab fix what Defendants view as a “national
mortgage problem.” Defendants also publicly adimat they are in essence seeking to substitute
their judgment for that of Congress by revegsCongress’s own policy choice to prohibit RMBS
trusts such as Plaintiffs from selling performing loaBsth of these types of “direct regulation” of
interstate commerce by Richmond are pbdkd by the Dormant Commerce Claugalgar v. MITE
Corp,, 457 U.S. 624, 640-43 (1982). And even # #ifects on interstate commerce were only
indirect, they would dwarf any legitimate publicieéit. The Loan Seizure Program, if carried out
by other cities, would reduce the value of RMBS trostbillions of dollars. By inflicting dramatic
losses while injecting significanincertainty, Richmond would disc@age private investment in the

secondary mortgage market precisely when the federal government is trying to encourage sug

(iv)
PLAINTIFFS’ REPLY MEMORANDUM IN FURTHER SUPPORT OMOTION FOR PRELIMINARY INJUNCTION; Case No.
CV-13-3663-CRB
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investment, which is critical to our economézovery. The Constitution does not allow such loca
interference in the national economy.

(4) Defendants simply assert that the Cacis Clause cannot limit the power of eminent

domain but do not address that the Loan SeiBuogram’s unprecedented use of eminent domairn i

the exact type of local interference with intetfssteommerce and arbitragprogation of creditor’s
rights that the Contracts Claus@s designed to preverbeeHome Bldg. & Loan Ass’n v. Blaisdgell
290 U.S. 398, 427 (1934).

Defendants also repeat in their Oppositionatgument from their Dismissal Motion that
Plaintiffs’ suit is not ripe for adjudication. Plaintiffs respond to that argument in full in their
Opposition to the Dismissal Motion add not repeat those points here.

For these reasons, the Court should grant #fairPl Motion and enjoin Defendants from
taking any further action to seize loans from tredential mortgage-backesgcuritization trusts for

which Plaintiffs serve asustees (the “Trusts”).

(V)
PLAINTIFFS' REPLY MEMORANDUM IN FURTHER SUPPORT OMOTION FOR PRELIMINARY INJUNCTION; Case No.
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l. An Injunction Is Necessary toPrevent Irreparable Harm

Defendants assert that Plaintiffs will suffer nejrarable harm if this Court were to decline
to exercise its jusdiction because Plaintiffs could litigateethconstitutional claims in the context
of California’s “Quick-Take” proceeding. Def. Pl Meat.ix. This argument is contrary to settled
law.

First, and most fundamentally, the deptiea of constitutional rights caused by the Progra
constitutes irreparable harm for which Plaintiffs anéitled to seek prompaglicial relief in federal
court. SeeMelendres v. Arpaio695 F.3d 990, 1002 (9th Cir. 2012) (i$twell established that the
deprivation of constitutional rights ‘unquestionably constituteparable injury.”). The Ninth
Circuit applied that rule ilm. Trucking Ass’ns v. City of Los Angele€ommerce Clause and pre
emption case that involved claims of econohraem, reasoning that “constitutional violations
cannot be adequately remedied through damaugktharefore generally constitute irreparable
harm.” 559 F.3d 1046, 1059 (9th Cir. 2009).

The Supreme Court has consistently held tiratfederal courts have a strong interest in
adjudicating serious constitutional claims such as those presented by Plagagf8litchum v.
Foster, 407 U.S. 225, 242 (1972) (“The very purpos& dB83 was to interpose the federal courts
between the States and the peoateguardians of the people’s fedeights — to protect the people
from unconstitutional action under color of state laviyether that action be executive, legislative,
or judicial.”); Virginia v. Consumers Unigrl46 U.S. 719, 737 (1980) (estting argument that a
8 1983 claimant be required to await the institubbstate-court proceedings to assert federal
constitutional claimsj. Thus, contrary to Defendantsiggestion, theris no requirement that

Plaintiffs exhaust state courtqmeedings before seeking injuive relief in this Court.See

2 Defendants’ citations thliddlesex Cnty. Ethics Comm.Garden State Bar Ass'd57 U.S. 423, 431
(1982) andM&A Gabaee v. Cmty. Redevelopment Ageat9 F.3d 1036, 1039-41 (9th Cir. 1982),
for the proposition that the state courts will adeefygprotect constitutional rights, are inapposite.
Those decisions were in the contexiYolingerabstention, where the fadécourts abstained in
deference to ongoing state court proceedings. But there are no ongoing statourt proceedings.
Indeed, Defendants could not now rusto state court and seek tathis federal action under the
abstention doctrine, in light of the significant activitys occurred in this action, including the fact th
issue has been joined and the parties haga@rengaged in extensivetion practice on multiple
issues.
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Armendariz 75 F.3d at 1321 n.Sge also Rumber v. District of Columbé@7 F.3d 941, 944 (D.C.
Cir. 2007).

Second, the Supreme Court hasognized that the need fiederal-court review is
especially acute where, as here, the harm thiabevexperienced by the Plaintiffs is effectively
irreversible.See Regional Railroad,10 U.S. at 145 (district cowshould exercise jurisdiction to
enjoin takings program where delergates risk that it might bedt late to prevent the conveyance
of the property). Here, Plaintiffs have submitteatefuted evidence that if Defendants are able to
seize loans from the Plaintiff Trusts, and tihefinance those loans, it would be effectively
impossible to reverse those transactiertge bell could not be “unrungSee, e.g.Declaration of
Phillip Burnaman (Dkt. 11) (“Burnaman Moving Dégly 45. Thus, prompt federal court review ig
critical to avoid a situation iwhich Defendants can effectivgbyevent this Court from ever
providing adequate reliefs a result of the corisitional violations.

Third, the California “Quick Take” procedunghich Defendants have publicly stated they
intend to utilize, cannot possibly proeidPlaintiffs adequate protectio®ee Transwestern Pipeline
Co, LLC v. 17.19 Acre$50 F.3d 770, 777 (9th Cir. 2008) (“glitake” procedures would not
protect the due process rightdafidowners). Critich}, any ostensible nmgs proceeding on the
City’s authority to take the property by arant domain through a Quick Take would be
“preliminary only” — not a complete adjudigan on the merits. Cal Code Civ Proc. § 1255.410 &
Legislative Committee Commenkloreover, there is no right tppeal a quick-take order of
possession while the just compensation proceeding remains péntingCity of Morgan Hill v.
Alberti, 211 Cal. App. 3d 1435, 1436 (Ct. App. 1989) (dssimg quick-take order of possession as

non-appealable). That means Defendants would leet@lseize the loans from the RMBS Trusts

solely on a limited record and prediction of succass, before the RMBS Trusts ever had a chang

to appeal. The irreversible series of transadtithat the Defendants plan to initiate — including

obtaining, refinancing, and reselling the loans after seizing theamtfie Trusts — could be well

% An order of possession can onlydi®llenged by the state courtitsrof mandamus, prohibition, or
certiorari, which are deferential standards efe® with low likelihood of being grantedsee, e.g.,
Richardson v. Superior Coyd3 Cal. 4th 1040, 104&al. 2008) (in mandamus proceeding, the
“ludgment or order of the lower court is presuncedrect,” and can only bdisturbed where lower
court “exceeded the boundsrefison or contravened the uncontradicted evidence.”).
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underway or even completed before the RMBS Treiges have an opportunity to fully litigate their
claims on the merits in the state courts.

In addition, the suggestion by Defendants #iaintiffs would be fully compensated in
connection with the Quick Take procedure missegthint. The compensation that is primarily at
issue in an eminent domain proceedingig additional payment beyond the deposited amount
necessary to satisfy the “just compensation” requirement. But Plaintiffs raise categorical argu
that Richmond lacks the authoritytike the loans. It is far froaiear whether the full scope of
losses caused by the Loan Seizure Program, imgutlie diminution of certificates’ market value
while the issue is litigated, would be coemsable in an eminent domain proceediSge, e.g.
Redevelopment Agency v. Gilmo38 Cal.3d at 802-03 (holdingahcompensation under state
eminent domain proceedings includes therfarket value of the condemned property, not
consequential losses, including, for example, the costs of borrowing funds necessary to secur
replacement property for a businessity of Carlsbad v. Rudvalid09 Cal.App.4th 667, 686-87
(2003) (holding that economic damages for dumion in value of business assets caused by
condemnation not compensable in eminent dom4in).

Even if there is some post-deprivation meaism for seeking the full scope of damages
inflicted by the Loan Seizure Program, Defendaatsiot have the financial means to compensate
Plaintiffs for the great magnitude loisses to the Trusts that woldd caused by the loan seizures.
See, e.gJust Film, Inc. vMerchant Servs., Inc2011 WL 2433044 (N.D. Cal. June 13, 2011)
(finding irreparable harm based plaintiffs’ allegations that defelant was a shell company from
which plaintiffs may not be able to collecths discussed in the Moving Brief, Richmond’s
expenditures exceeded its revenues in 2012, and MRiEh has purported to “fully indemnify”

Richmond for its losses andyi@ expenses under the Pragrdnas no other known business

* California’s eminent domainatute provides that the compensatfor a taking be based upon the
price that a willing seller and a willg buyer, neither undany compulsion onecessity to buy or sell,
would agree upon in a hypothetical sale of the ptgpétal Code Civ Prog§ 1263.320. While that
approach to valuation might be adequate with respgmdrcels of real estate, it is unsuitable to
calculate the value of loans held RiBS Trusts because their valuethe structure and cash flows g
the RMBS Trusts is substantitiie illiquid market renders the famwarket value calculation wildly
imprecise, and the collateral harm their seizures avoalise to the rest of the trust is significant and
hard to calculate.
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operations. (In attempting to effect service of cpagers on MRP, Plaintiffs were unable to find &
single operating office address for the firm, out of the multiple addresses listed on MRP’s publ
available documents.) Defendants have respondéchw declarations or ber factual submissions
as to Richmond or MRP’s ability to compensatetfe losses that would result from this Program.

Moreover, this Court’s review of the Progranegents the most efficient way to litigate the
Program’s constitutionality, in contrast to hueds of piecemeal condemnation proceedings. The
avoidance of that piecemeal approaatihfer establishes the hardship of del@gl. ex rel. Lockyer

v. United States Dep’t of Agricc75 F.3d 999, 1011 (9th Cir. 2009) (“With this suit, the plaintiffs

A

cly

are taking advantage of what maytheir only opportunity to challenge the State Petitions Rule on a

nationwide, programmatic basis. Thenef, we agree with the districourt that thiglispute is ripe
for adjudication.”).

Finally, Plaintiffs have established other etts of irreparable harm that they would
experience if the Loan Seizure Program is not pttyrenjoined, none of which has been refuted
Defendants®

e Plaintiffs would be irreparably harmed by tiaet that the Program would seize high quality
performing loans from the pools, leaving the RMB8sts with higheconcentrations of non-

performing loans, thereby upending the heavily netastiadiversified investnmg structure pursuant

® |tis highly unlikely that Defendants couldez\fully compensate Plaiffs even for “just
compensation” in the state court condemnationg@omg, much less comsate Defendants for all
of their injuries that may potentiafall outside of the scope of what is compensable in such a
proceeding. As Defendants adnthie Quick Take procedure allofes possession of the loans prior
to judgment if the trial court findhat plaintiff has deposited withe court the “probable” amount of
just compensation. After fully adjudicating thendemnation proceeding, the state court could find
that the plaintiff owes additionabmpensation — in whiotase, Plaintiffs would become creditors of
Defendant for the shortfall, and Defendants’ abilities to pay become highly relseabef. Pl Mem.
at 4 (discussing Cal. Code Civ. Proc. § 1230.020).

® Defendants have failed to meagiully challenge any of thegmints through the submission of
expert evidence. Instead, they nie@te two non-experts — Robéfbockett, a law professor and paid
consultant to MRP, and Peter Breia professor of “politics” — fahe conclusory proposition that
“Mortgage loans have a market value and, indeednaoh easier to value than many other assets.’
But as discussed in the expeeclaration of Phillip Burnamamd as Defendant®wn documents
acknowledge, there is no active iragimarket for performing loans heby PLS trustsgue to the non-
saleable nature of such loareeBurnaman Moving Decl. {1 36-37.
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to which the Trusts were createflee, e.g.Reply Declaration of Phillip Burnaman (“Burnaman
Reply Decl.”) 11 5-11 (showing that the Prograuld seize primarily performing loans).

e Plaintiffs would be irreparably harmed by tlaet that the loan smures would have an
immediate effect on the cash flows of the Trusgstificates and their corresponding market value
that could not easily be quantified. Indeed,fany investors (includg those who sell their
interests), those losses wduiever be compensate8ee, e.g.Declaration of David Stevens
(Dkt. 10) (“Stevens Decl.”) § 28urnaman Moving Decl. { 45.

e Additionally, there is evidencedhDefendants’ action® date are causing and imminently
threating additional harm to both the national neafler RMBS certificates (including those issued
by the Plaintiff Trusts to their peficiaries), and to the nationalortgage lending market. All three
major credit ratings agencies have announcedRitddmond’s Program would negatively affect
their credit ratings for RMBS cificates. Burnaman Replydgl.  32. Moody’s has called the
Program “credit negative” and determined that it “would increase losses in RMBS,” and S&P h
explained that it would likelyhave to downgrade credit ratings existing RMBS certificates and
demand greater credit protection on RM&Stificates issued in the futuréd. Those credit
downgrades will, in turn, negatively impact the \eabf the RMBS certificates issued by the Trusts
to their beneficiariesld. There is also evidence indicatingtibefendants’ implementation of the
Program has already begun to cause harmet®tbhmond and nationwide mortgage markets. A
recent research report has ideetifian increase in “sizable desgion rates” for mortgage loans
issued in Richmond and other municipalities cdeed at risk of implementing MRP’s Program.
Burnaman Moving Decl. § 51. The financial harm imposed on the RMBS Trusts, their investor
and the broader securities and mortgage lendingetsavkill be vast and incalculable, and will far
exceed any monetary remedy that any court coudige or that Defendants could possibly pay.
Il. A Preliminary Injunction Will No t Cause Harm to Defendants

On the other side of the coin, Defendants docnedibly argue that they or the Richmond

community would be harmed by a preliminary injtioc against taking further action to seize loans.

Defendants’ argument that a preliminarjuimction would “stifle” public debate and

“interfere” with the operations afiunicipal government is a red hagi In support, Defendants cite

)
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New Orleans Water Works Co. v. City of New Orle&a6d,U.S. 471 (1896), which held that a coul
of equity may not enjoin a municipal body fromeesising legislative pows. But that case is
inapposite, as Plaintiffs have not sought to EnRichmond’s City Councifrom meeting or taking
any legislative acts, nor do Plaintiffs seelstifle public debate or the legislative procésinstead,
Plaintiffs seek to enjoin Defendants from further implementing their unconstitutional program g
unlawfully seizing the loans held by the Tisygncluding filing sate court condemnation
proceedings or taking other non-Isigitive steps towards seizingetlbans. Such activities are
unquestionably within a federalux’s discretion to enjoinSee e.g., Bank of Am., N.A. v. City &
Cnty. of San Francisc@15 F.3d 1332 (9th Cir. 2000) (affirmimgjunction against enforcement of
municipal ordinance). Indeed, a federal court may even enjoin the enforcement of a takings
program before all of the legislative steps have been compl8e=iRegional Railroad19 U.S. at
107, 140 (holding that injunction aigst enforcement of Regiorahil Reorganization Act ripe,
even though Congress had to take additional steps to fully implement the Act).

In the face of the billions of dollars imeparable losses that could result fromfdikire to
issue a preliminary injunction, the balance of equisegecidedly in favor omaintaining the status

quo.

" Defendants cit&anta Cruz County Redevelopment Agency v., I3@r€al. App. 4th 141 (1995) for
the proposition that a resolution ofcessity is a “legislative act.” Hower, that case is inapposite, as
it (quite obviously) did not concern the scope téderal court’s injunctive power, but rather stated
only that a resolution of necessitya “legislative act” for purposes determining what sort of
evidence is admissible to challenge it under statectriat evidentiary procedures. Indeed, it is with

this Court’s power to enjoin even the passageefaisolution of necessity, as a federal court has the

broad discretion to enjoin thegsage of municipal ordinanceSee City of Des Moines, lowa v.
Continental Ill. Nat. Bank & TrusR05 F.2d 729, 7334 (8th Cir. 1953) (affirming injunction
restraining city council from issuing any ordinancesesolutions to effectrgy forfeiture of franchise
pending the outcome of litigation).

8 Notably, City of New Orleanseasoned that “[w]e repeat thelten the city council shall pass an
ordinance that infringes the righakthe plaintiff . . . . it will betime enougtior equity to interfere.”

Id. at 482 (emphasis added). Bwtre, unless Defendants are @mgd from filing state court
condemnation proceedings to seize the loans, Waukl not be “time enough” after the resolution of
necessity is issued for this Cototassess the constitutionality of thesees, as Deferamhts could file
the state court condemnation proceeding immegti#teleafter (and according to their documents,
Defendants plan to do just thageErtman Reply Decl. Exs. H, I; #nan Moving DeclEx. D. As
noted above, Defendants rejected a proposed agrettraewould have allowed time for decision of
the PI Motion.
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[l Plaintiffs Have Established High Likelihood of Success on the Merits

A. The Loan Seizure Program Umonstitutionally Takes ExXraterritorial Property

Defendants do not dispute that they are constitutionallydideln from seizing intangible
property located outside of California, or thatifoenia law prohibits thenirom seizing intangible
property located outside of RichnmabnNor do they dispatthat the RMBS Trustbat own the loans
are mostly located outside of Gafinia, and that none of themleated in Richmond. Instead,
Defendants seek to justify thélreat to illegally seize loans heddtside of Riclmond — and mostly
out of state — by claiming that “f@urposes of condemnation authority. the loans at issue here are
located with the debtor and the seiguproperty.” That contention @les law and logic. Every court
to have addressed the location of intangible ptgger purposes of exclusive jurisdiction has
concluded that a loan is an asset that is dordigviéh the lender, who is the only person with the
potential legal authority to modify, setlf otherwise alter or dispose of Bee, e.g., Delaware v. New
York 507 U.S. 490, 98-500 (1993).

“[T]he property interest in any debt belortggshe creditor rather than the debtold’ at 499.

Indeed, it would be odd to think thiae situs of the property interesta debt being seized by eminent

domain resides with the debtor, who haislaility, rather than a property intere§eeTexas v. New
Jersey 379 U.S. 674, 680 (1965Eminent domain is distinguishaldrom the garnilsment cases cited
by Defendants for this very reason. In the gaimsnt cases, the main “property” being taken is the
money in the debtor’s hands at the beginning eftthnsaction, payment of which extinguishes the
debtor’s debt. In contrast, the property being saiweter this eminent domain program is the right ¢
the creditor to receive paymerifter the “taking” is accomplishethhie homeowner still owes the deb
on the note, at least until the debiriedified. Only the creditor (the Uist) is deprived of its property
or has its rights altered by the seizure.

Defendants try to obscure the axiom that a debt (to the extent it is property) belongs to th
creditor by citing a series of cases that do not involve a stateligsiveauthority over property
located within its physical boundes, and most of which involube entirely separate “minimal
contacts” test for personal jurisdiction. Defants’ argument on this point utterly ignores the
fundamental difference between personal jurisdictiovhich can simultaneously exist against a give
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party in any number of states paéading upon its contacts with eathte — and matters of exclusive
jurisdiction, like escheat, or eminent domaufjch can only exist in one state.

Defendants’ own cases highlight thesgcomings of their argument. Waite v. Waitg6 Cal.
3d 461 (1972)pverruled on other grounds by In re Marriage of Browh Cal. 38838, 851 n.14
(1976), the California Supreme Court explaineddifference between cases that depend upon on
exclusive territorial jurisdiction, like escheat (dmdimplication eminent domain), which can lie only
in one state, in contraki personal jurisdiction over a dehtarhich can exist in multiple statekl. at
467 (distinguishing escheat and taxation cases firensonal jurisdiction cases). As Defendants
acknowledgeWaiteholds that “[t]he location assigned to [a property] depends on what action is t
taken with reference to it.fd. (quotingin re Waits’ Estate23 Cal. 2d 676, 68A.944)). And while
Waiteheld that a creditor can sue to collect a debgahy state in which personal jurisdiction of the
debtor can be obtained,” that holding is inappdsiteases involving eschiear eminent domain, in
which one state’s jurisdiction is necessarily exeli®f any other’s. hthe latter type of cases
involving exclusive jurisdiction oventangible property, like a loaMyaitemakes clear that the power
is exercised only by “the jurisdiction tfe owner’s [or lender’s] domicile.Id. See also Baltimore v.
Baltimore Football Club, In¢.624 F. Supp278, 284 (D. Md. 1985) (applying escheat cases to
eminent domain case becatigg state’s power of eminent domain sy its very natte, exclusive of
another state’s power to condethe same property, . . . onlyestate may condemn a particular

piece of property, whether tangible otaingible.”) (internal citation omitted).

The garnishment cases relied upon by the deféshdam also irrelevant for the same reason;

they involve non-exclusive personatisdiction to collect paymeifitom a debtor, which “authorize a
demand upon the debtor everywherklarris v. Balk 198 U.S. 215225 (1905)pverruled on other
grounds by Shaffer v. Heitnet33 U.S. 186 @77). Critically, as the $ueme Court recognized in
Texas personal jurisdiction holdings have no beaiing case involving exclusive jurisdiction, since
person can be subject to perdquasdiction in multiple statesyhile exclusive jurisdiction over
property — as required in an eminent domaiesmheat case — can lie only in one stalexas 379

U.S. at 678 (“The issue before us is not whettagfandant has had sufficieriintact with a State to

make him or his property rights subject to the jurisoiicof its courts, a jurisdiction which need not b
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exclusive.”);see alsad. at 681 n.12 (noting th&tarris v. Balkapplied a different rule in garnishment
cases and not adopting that rul@s the court clearly explained Baltimorg “the minimum contacts
required for personal jurisdiction are inadequatgurisdictional purposein eminent domain. A
state’s power of eminent domain is, by its verjure, exclusive of anothstate’s power to condemn
the same property.” 624 F. Su@at 284. The use personal jurisdiction standards in an eminent
domain proceeding “would evisete the established rule that only one sovereign may properly
condemn property, and would letadthe exercise by a foreign state of extraordinary powers over
property located in another statdd. at 285.

Defendants also cite a series of cases inngleonfiscation by the fkeral government of the
property of Confederates and enesroé the United States. Thosesesa are irrelevant because they
have nothing to do with delineatitige authority of a single state municipality vis-a-vis other states;
the territorial jurisdiction of the federal governmemnat limited to the courts of a single state, but
extends throughout the country. Furtlteemtrary to Defendads’ description ofCity of Oakland v.
Oakland Raidergase, 174 Cal. App. 3d 4{#985), the court there saibthing about a “totality-of-
the circumstances test.” It simplgjected an extraterritoriality argument that appellees raised as an
alternate ground for affirming summary judgmemicduse there was at least a disputed question of
fact whether the Oakland Raideo®fball team was located in Oaklahd.

While Defendants belittle the Supreme Couetsheat and taxation decisions as merely
turning on rules of “administration” (Def. Pl Memt 20), rather than substantive legal principles,
those holdings cannot be so easily dismissed. STipeeme Court specificallyeld that answering the
guestion which state has exclusive jurisdiction over propeustbe one that is “simple and easy to
resolve.” Texas 379 U.S. at 680Defendants’ multi-factored approaishneither simple nor easy, as
each state’s courts would be fteecome up with a jusication why their state has the greatest

interest. The Supreme Court, dgyntrast, has adopted a single, wi@fre rule to déermine where a

® Offield v. New York, New ktan & Hartford R.R. Cp203 U.S. 372 (19063nother case relied upon
by Defendants, did not address exingtigrial issues at all but ratheonsidered public purpose in the
context of the highly regulated consolidatiortwb Connecticut railrahcompanies whose tracks
connected. The domicile of the piaif (the only subject of the meow taking of a rdroad company’s
stock) is not even mentioned. @ffield, the unique statutory regime that created and regulated semi-
public railroad corporations allowexhe company to seize shares ofstanding stock of another if it
owned 75% of the target company’s stotd. at 376.
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debt resides for purposes of the exercise oluska sovereign power suals escheat and eminent
domain: “a debt is property ofafctreditor, not of the debtor,hd is accordingly located in the
creditor's home statdd. at 677;see also W. Union Tel€o. v. Pennsylvanj&68 U.S. 71, 75 (1961)
(“Pennsylvania does not claim and could not claiat the same debts or demands could be eschea
by two States.”)Baltimorg 624 F. Supp. &86 (“[T]he Western UniohCourt was recognizing the
exclusive nature of escheat - and by analogydemnation - proceedings.”). In this case, the
Supreme Court’s simple rule fods Defendants’ attempt to seibans owned by Trusts located
outside of Richmond'’s territorial jurisdion and mostly outside of California.

B. The Loan Seizure Progran Improperly Seizes Property for Private Use

In Kelo v. City of New Londodustice Kennedy madéear that “transfermitended to confer
benefits on particular, faved private entities, and thionly incidental or preitual publidoenefits are
forbidden by the Public Use &ise.” 545 U.S. 469, 490 (Z)qKennedy, J.concurring)® In this
case, the Loan Seizureo@ram does exactly whielo prohibits: MRP — a jprate investment firm —
devised the Program, agreedund it, selectethe mortgage loans th&ichmond has etady taken
steps to seize by eminent domaingd stands to kibe primary beneficiary of the Program.
Defendants’ opposition bfiggnores this, and instddeigns ignorance abotiteir well documented
plans to implement what is firshd foremost a private trafer of wealth, onlynentioning MRP once in
the entire section on publise. The actual Prograhat Defendants have publicly explained at length
and have already begunitoplement is designed primarily to béhspecific privae parties — MRP and
MRP’s investors. This case is the opposit&elb, where the Supreme Court emphasized that the
identities of the private parties who would beneéitirthe takings were not ew known when the plan
was adopted. B4U.S. at 478 n. 6, 493. Hetwy contrast, the #gal takings scheme was unknown to

Richmond until MRP convinced tloity to rent its eminent doam authority to MRP.

19 Defendants ignore this key limitationktelo. While the Supreme Court did acknowledge that
‘public use’ is defined broadly and that the pitref a public purpose cdrenefit unnamed private
parties, 545 U.S. at 485, the Cigynot allowed “to take property under the mere pretext of a public
purpose, when its actual purpose {spestow a private benefitld. at 478.

1 purely incidental principal reductions to a relalyvsmall number of lucky private homeowners is
not, by itself, a public use.
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There is no doubt thakgardless of which specific loaare seized, the &gram is being
implemented primarily to benefit spific favored privatentities who stand to earn a large payday fron
their efforts to promotthe Loan Seizure Prograto Richmond and driviés implementation. MRP
screens and selects thans to be seizedseeDeclaration of John C. ErtmdDkt. 9) (“Ertman Moving
Decl.”) Ex. C at 9; Reply Declarah of John C. Ertman (“Ertman Rl Decl.”) Ex. M. MRP identifies
the supposed “public purposes” for the plan. ErtReply Decl. Ex. O. MR arranges the funding,
servicing, and “resolutiondf the acquired nitgages. Ertman Moving Dedtxs. D at 12; J at 10.
Indeed, Richmond and MRP have already made faoffeaks to purchase loarof approximately $126
million, without a finacing contingencySee, e.gBurnaman Reply Decl. 8. For their effort, MRP
gets $4,500 pdoan seized and its financial backers gefpttdit between the supgedly “fair” market
value Richmond pays and thace at which theefinanced loan is soldertman Moving Decl. Ex. J at
17-19. Tellingly, MRRs even slated to prepdiee resolution of necessityr Richmond. Ertman Reply
Decl. Exs. H, I Indeed, Defendants do noeevcontest in their briefindpat MRP isacting under
color of state law with pect to the Loan Seizure Programmfeming that MRP hataken over an
essential sovereign function fronetlity. The control and benefitsded to MRP are in marked
contrast tdelo, where the identity dhe private parties toe benefitted was not e known.

Meanwhile, Defendants’ “hypothesit public uses for the LoaBeizure Program are even less
than hypothetical — thegre implausible. The2d loans initially targetedy MRP and Richmond show
that the Program’s primary purpose is to secym®#fit for MRP and its invgtors; any aaal public

12 This belies William Lindsgs declaration that Richmond “hast committed tavorking with any
specific group of investors.” ézlaration of William Lindsay (Dk83) (“Lindsay Decl”) at § 23.

MRP has already lined up the finamg and chosen éinvestors to be bengéd by the Loan Seizure
Program. Indeed, as early as May 17, 2013, MRRaladdy raised at least $46 million for Richmon
to seize the targeted loansrtman Reply Decl. Ex. O.

3The timeline documents confirm the involvemenMRiRP and its investors “WAM” (believed to be
a reference to Waterfall Asset Management), ritually every phase of the Program. Ertman Reply
Decl. Ex. H. Remarkab)ynowhere in Defendants’ opposition papgoshey make any reference to
the role of MRP and its investarsthe Loan Seizure Program. leatl, Defendants seek to give the
impression that Richmond alonepioceeding with the ProgranRefendants seeio avoid any
discussion of MRP and the underlying profit motivattis at the core of éhProgram, because those
facts undermine Defendants’ assertion that the Bnogrimarily serves a public purpose along with
the assertion that the Richmond has exctusontrol over the LoaSeizure Program.
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benefits wouldbe incidentat* Rather than focusinon the loans most likelp default, Defendants
target those that are “relatively cemt (not in default)” from “borrowensho appear likely to repay their
loans.” Ertman Moving Decl. Ex. & 9. Analysis othe actual loamselected by MRP and Richmond
shows that they inatle many that are not evenderwater and that a “significant majority” are
performing loans not at serieusk of default. Burnaam Reply Decl. at 11 5, 8-1dee alsad. at § 23
(“a significant percentage of the loans relate to laayees purchased by relativelffluent borrowers”).
This focus on seizing the loans that would bringiptofMRP and its investerrather than those loans
which are most at risk of defasliows that anipenefit to the homeownerdwse loans are refinanced i
secondary and incidentebee, e.gBurnaman Reply Decl. at 1 26-(calculating profit spread
available to MRRand its funders}®> Defendants try to clai the Loan Seure Prograntouldserve a
public purpose by reducirfgture blight yet the actual loans they &geting show this is just a pretext
Moreover, Defendants’ nebulousoffered public uses dpreventing blight” (Def. PI Mem. at
23) or fixing the housing market are very similattte alleged public use pfeventing “future blight”
that was rejected @9 Cents Only Stores v. Lancaster Redev. Ag@3ayF. Supp. 28123, 1130 (C.D.
Cal. 2001). There, theourt found that such admad public use rationale walihermit condemnation of
any property because “nad@velopment site can euvae truly free from blighbecause blight remains
ever latent, readto surface aany time.” Id. at 1131. The Sweme Court ifKelo cited99 Centsas an

example of a Court viewing a transtémproperty to a private partgxecuted outside tlwnfines of an

14 As explained in more detail in Plaintiff's Opjitizn to Defendants’ Motiomo Dismiss, Defendants
cannot disclaim all responsibility for the Loan $e&Program by claiming that they do not know its
final contours. Enough of thedram has already been implemerftedhis Court to determine that
whatever public use Defendants dediglelaim will be pretextual givethat its primary purpose is to
benefit MRP and its investors.

1> Moreover, if private profit was not the primanptivation of the LoaiSeizure Program, it would
make no sense to put principal reduction forva iendred private homeowrse(including some with
very valuable homes) above the needs of the rédcbimond’s residents. Bendants cite to William
Lindsay’s declaration noting that property valueRichmond are less thanlhaf what they were
seven years ago. Def. Pl Mem28&t Lindsay Decl. 1L Of course, as Lindy admits elsewhere
(but the Opposition does not citpypperty values in Richmondverisen by over 50% since March
2011. Lindsay Decl. at 1 6ee alspBurnaman Reply Decl. { 19. &ttempting to secure the largest
profit possible for its designer (MRP), the Progranulagut this recovery in danger as mortgage
lenders would likely either cut off éms to Richmond altogethor at least increase interest rates in
order to account for the new risk that Rrabnd might seize theloans at any timeSee, e.g.Stevens
Decl. 19 11-17; Burnaman Moving Deck¥;, Burnaman Reply Decl. 1 33-37.

12
PLAINTIFFS’ REPLY MEMORANDUM IN FURTHER SUPPORT OMOTION FOR PRELIMINARY INJUNCTION; Case No.
CV-13-3663-CRB




© 00 N o 0o B~ wWw DN PP

N N RN N DN DN N NDND R P P B R R R R R
0o N o o0 A WO N P O © 00 N oo A W DN O

integrated development plan, with a “skeptical 'eged explained that such an exercise of eminent
domain “would certainly raise a suspigithat a private purpose was afodk&lo, 545 U.S. at 487 and
n.17. The Loan Seizure Prag, also executenlitside an integrated déopment plan, is exactly the
type of case where a private purpose is afoot bedd& proposed and desigribd Progranand is set
to implement it and directly profit from it. Any opnection between the incidental benefit of principal
reduction for 624 homemers and the preveah of “blight” is tenuous at best. Ademonstrated in the
Burnaman Reply Declaration, the large majority oféHeans are either not undexter at all or they are
underwater but performing in a ngi housing market where many vgition be above water. Burnama
Reply Decl. at 11 5-11. Moreover, Defendants’ spéounlghat these loans will widely default is wholly
without foundatiorand, even where a loan does default, deties not equate thiforeclosure, as
servicers have been willing to work with borrowansl have granted extensigggnificantmodifications
of Richmond loans, inading permanent principe¢ductions. Bnaman Reply Decl. at 1 12-18
(showing loan modificationsccur in “substantial quantities”). Accordingly, there is a fundamental
disconnect between the Lo&eizure Program’s supposed targetinghbfht” and what forcible seizure
of these loans would actuatigcomplish, beyond profitingRP and its investors.

C. The Loan Seizure Program Violaes the Dormant Commerce Clause

Plaintiffs are not merelljkely to prevail on the merits of thailaim that the Program violates the
Dormant Commerce Clause, Defendants’ ovatestents and submissions to this Cptotethat it
does. Defendants have publicly admitted that theanL®eizure Program intended to irpact interstate
commerce directly by resolving whaefendants regard as “intractable proleim that drags down the
whole economy.” Ertman Moving Dk Ex. F at 3. Defendants’ Opptish papers confirm that they
seek to compel the sale of loans held in itd¢escommerce using Richmdis eminent domain power
and to then resell those loans back into interstatemerce because Defendants disapprove of “the
way the PLS trusts” are “structuredDef. Pl Mem. at 3. Specifidly, Defendants believe that PLS
Trusts are causing a “local and national mortgagblem” because their loans are “locked in trusts”
and cannot be sold. Hockett Decl.8}9, 12, 14. But iis a fundamental premise of federalism that
states and municipaes do not get taecide what is ks for the “wholeeconomy” or aempt to rectify
how entire sectors of the natiomalonomy are conductesljch as the struceiof PLS trusts.
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As Plaintiffs demonstratl in their opening brief, state action violates the Dormant Commerce

Clause if it either (1) “directly gulates interstate commerce,” or (2) has “indirect effects on interst
commerce” and the “burden on interstate commelezaly exceeds the local benefits,” regardless
whether it additionally constituseunlawful discriminationNat'l Collegiate Ass’'n v. Miller10 F.3d
633, 638 (9th Cir. 1993) (quotirigealy v. Beer Inst491 U.S. 324 (1989§f. Here, the Program
suffers from both of these deiencies, and Plaintiffs will acedingly prevail on their Dormant
Commerce Clause claim.
i. The Program Constitutes Forbidden DirectRegulation of Interstate Commerce

Although Richmond claims #t the Loan Seizure Prognecannot violate the Dormant
Commerce Clause because exercisirggeminent domain power daest “regulate anyting,” Def. Pl
Mem. at 25, a city “does not epeacommerce clause review” simply because “its action is ground
on its governmental powef eminent domain."Oakland Raidersl74 Cal. App. 3d 2419. Eminent
domain is a quintessentially sovereign power @sssd only by the government, and its exercise cal

constitute a form of “regulain” subject to preemption undidre Dormant Commerce Clausgeed.;

cf. Crosby v. NFTC530 U.S. 363, 374 n(2000) (noting that the fact thtte State “had chosen to use

its spending power rather than its police powedcthieve its regulatory goals did not lessen the risk

of interference with Congress’s regiiga of interstate commerce). f2adants do not dispute that the

Dormant Commerce Clause would Bachmond from adopting a regula directing the Trustees to
sell their underwater Richmond mgages on the open market in nstate commerce, and Richmond
cannot accomplish this same regulatory purpose bintpecsale to MRP through eminent domain,
that MRP can resell the loangarthe interstate economy.

The fact that Richmond’s Seizure Program titutes economic “regulation” is further
evidenced by the extent to which the Seizure Rirogconflicts with Congmes’s own regulation of the

Trusts. The very case upon which Defendants retfircos that “[tlhe dormant Commerce Clause is

18 Richmond’s Program is also irichbecause it targets propertyldh®y out-of-state trusts and
compels transfer of thedas to a local California investment firm, in violation of the separate
prohibition against regulation that “disciimtes against” interstate commer&eeMiller, 10 F.3d at
638. But there is no need for Plaintiffs to prove such discrimination in order to show that the Loz
Seizure Program violates ther@merce Clause’s prohibitionsaigst a municipality’s direct
regulation of interstate commerard against indirectly burdening interstate commerce in a manne
disproportionate to local benefits.
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implicated if state laws regulasa activity that * “has a subst@al effect” on interstate commersach
that Congress could regulate the activity Nat'l Ass’n of Optometrts & Opticians v. Browns67
F.3d 521, 524 (9tlir. 2009) (quotingConservation Force, Inc. v. Manning1 F.3d 985993 (9th
Cir. 2002)) (emphasis added). erh is no doubt that Congress “abukgulate” the activity that
Richmond now seeks to regulditeough compelled mortgage sales, because this adtiatseady
subject to extensive regulation @pngress. In fact, the trust ‘stture” that Richmond views as a
problem and seeks to remedy is actually a feahanedated by the federal Tax Reform Act of 1986,
U.S.C. 88 860A — 860G. Thansite, enacted by Congressgefively prohibits Real Estate
Mortgage Investment Conduits (“RECs”) such as the Trusts from selling performing loans by
imposing a 100% tax on any profiesalized from such a saléd. 8§ 860F(a). In order to achieve
stability and certainty in the secondary marketésidential mortgages, Congress adopted this
limitation to ensure that REMICs would bixéd pool[s] of mortgages.” H.RRep. No. 99-841, at II-
224 to 11-225 (1986) (Conf. Rep.) (emphasis added).

By prohibiting the sale of performing loans (wiicould leave the trusts with only loans at
greater risk of default), Congress gave privatestors confidence to make the investments in RMB
trusts that are critical to liquig in the home loamarket. Defendants apparently disagree with
Congress’s policy choice and believe that “lock[fngjderwater but performing loans in PLS trusts
has caused a “local and national mortgage problem.” Hockett Dec. {1 88, Byt, whatever the
merits of Richmond'’s policy choice, it is not aoate that is Richmond'’s to make. Congress’s actiof
to prohibit the sale of these performing loarecprdes Richmond from chianrg a different course.

The Program thus exemplifies precisely the lahtirect regulation” of interstate commerce
by a locality that flatly “is profiited” by the Commerce ClausEdgar v. MITE Corp.457 U.S. 624,
640-43 (1982). Plainly, Richond could not countermand t@engressional mandate against
REMICs selling performing loans by adopting a @tginance that directs the Trusts to sell on the
open market all their Richmond loans, both periing and non-performg to buyers who would
further reduce the homeowner’s principal balander can Richmond accorigh the same thing by
the two-step process of compelling the Trusts Hdfssir loans to MRP, so that MRP can reduce the
principal and then re-sell the loans back into thestaée market. No mattéow strenuously the City
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of Richmond (or Professor Hoek, for that matter) believesatthe Congressional policy of
“lock[ing]” performing loans in PLSrusts is responsible for causiaglocal and national mortgage
problem,” Hockett Decl. 1 8; 12, 14, the City of Righond lacks the authority @tirect the Trusts to

reduce the principal balance of logmschased in interstate commerceéamcompel the Trusts to sell

the loans to someone whallw This type of direct regulation of interstate commerce by a municipality

is forbidden, without regard to any balancingha regulation’s effect on the local vs. national
economy.SeeMiller, 10 F.3d at 638.
ii. The Program Fails the Dormant Canmerce Clause’s Balancing Test

Even if the Program were not a direct regjoh of interstate camerce, it independently
violates the Dormant Commerce Glalbecause it also has “indirect effects on interstate commerc
and imposes a burden on interstate commerce thealearly excessive inlegion to putative local
benefits.” See Edgard57 U.S. at 640. Aalready explained, the gposed “benefits” to the
Richmond community cited by éhOpposition are fictionalSee suprat 12-13. By contrast, the
effect on national mortgage lending markets, @owners, and certificalholders — including
government-sponsored entities like Faniiae and Freddie Mac — will be both real and significant.
SeeDef. Pl Mem. at 14-15; Declaration of DougfasDuncan (“Duncan Decl.”) 11 14-15 (describing
losses that would result to trusts Fannie Mae isvesbr guarantees); Burnaman Reply Decl. 1 31+
37.

Here again, the Loan Seizure Program womdermine significant federal legislation and
regulatory programs adopted tacearage mortgage modificatiamd to stabilize the mortgage
market. Fannie Mae and Freddie Mac were theraselkeated in order to ensure liquidity in the
national mortgage markegeel2 U.S.C. 88 1451-1459716-1723i; Duncan Ded] 4. Under their
authority to stabilize the secondary mortgageket, Fannie Mae and Freddie Mac have made
considerable investments in PLS trusts holding RMB&eDuncan Decl. 1 12/  More recently,

Congress has passed additional legislation, includitigparing the Treasury to invest $187 billion, t

17 See alsdrederal Housing Finance Agency, Gen@uailinsel Memorandum: Summary of Comments

and Additional Analysis Regarding Input on Usdeafinent Domain to Restructure Mortgages 3, 7
(Aug. 7, 2013) (“FHFA Memorandum?”), available at
http://www.fhfa.gov/webfiles/258/GCMemoradumEminerDomain.pdf
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provide for their continued finandistability and to further encouradheir participation in programs
designed to stabilize the secondary mortgage ma8es#l2 U.S.C. 88 1455(1)(A), 1719(g)(1)(A),
4501-4642. Because the Loan Seezbrogram threatens certificatdders by withdrawing select
loans from the RMBS trusts, and because Fanmie &hd Freddie Mac have significant holdings in
those trusts, Richmond’s seizd?eogram directly threatens tigegovernment-sponsored entities’
statutory mission. Indeed, the Federal Housimgute Agency (“FHFA”), which Congress charged
with operating Fannie Mae and Fregléilac in conservatorships, hasbficly cautioned that programs
like the Loan Seizure Program cause “harm tq [tbaservatorship([s], through losses to” Fannie M3
and Freddie Mac and thus configith FHFA'’s statutory responslity to “preserve and conserve”
their assets. FHFA MemorandumBat7 (citing 12 U.S.C. § 4617).

The Program likewise undermines the objectives of the federal Home Affordable Modificg
Program (“HAMP?”). In the depths of the 20fancial crisis, Congress enacted the Emergency
Economic Stabilization Act with a goal, among ottengs, of “preserv[inphomeownership.” 12
U.S.C. 8§ 5201. The Actst authorized the Secretaf the Treasury to edibsh the Troubled Asset
Relief Program (“TARP”). 12 U.S.& 5211(a)(1). Pursuant to teeatute, Treasury created HAMP
in order to assist three to foonllion homeowners who are eitherdefault or at imminent risk of
default by reducing their monthly morggpayments to sustainable lev&ls. HAMP works by
providing financial incentives (ithe form of TARP funds) to péeipating mortgage servicers to
modify the terms of céain eligible loand? Richmond’s different, coercive approach to solving the
“national mortgage problem” will wermine the objectives of thisderal program. Whereas HAMP
seeks t@ncourageroluntaryparticipation in loan modifications by mortgage servicers through
financial incentives that build upon the existingrkea structure, Richmond wid seize such loans by
compulsion, thereby deterring irstenent in RMBS trusts andgsiificantly altering servicers’

incentives to participat@ HAMP modifications.Cf. AIA v. Garamendb39 U.S. 396, 421, 427

18 SeeTreasury Dep't Supplemental Direai®9-01, Apr. 62009, available at
http://www.hppinc.org/_uls/resources/Supplemental_Directive 09-0.pdf

19 SeeMaking Home Affordable: An Gitial Program of the Departmes of the Treasury & Housing
and Urban Developmertittp://www.makinghomeaffordable.g@about-mha/fags/Pages/default.aspx
(last visited Aug. 29, 2013).
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(2003) (invalidating state statute that impermigsibplaced federal policy @nhcouraging companies
to “volunteer settlement funds” with an “iron figif state sanctions). If Richmond’s modification-by
seizure approach germitted, many homeowers will likely facehighermortgage payments than they
would have been able to achieve under HAdBther loan mofication programs.SeeDuncan
Decl. 99 21-23.

Richmond’s preferred @rcive economic policy would algace new financial risks on
lenders and investors so as tprss demand for mortgage-backed stes, lead to a restriction of
credit, and consequently shrinknd@nd and thus prices for homerchases, undermining the very
“preserv]ation of] homeownershiphat Congress intended to promote through authorizing prograr
like HAMP. 12 U.S.C§ 5201; Stevens Decl. 1 18-24; Burnaman Moving.[¥ 62-67; Burnaman
Reply Decl. 11 31-37.

It is no answer to contend, as Richmond dtiest,the Loan Seizure &yram’s effect on the
Trusts and mortgage markets will iImenimal because Richmd is presently onlgeizing a few of the
loans in the Trusts anddTrusts are “diversified.'Def. PI Mem. at 25If Richmond can legally
implement the Progranthen every stater municipality can do so, ith the result tat PLS RMBS
trusts will no longer be a diversified portfolio of Igathat reduces risk, butilinnstead be a fortuitous
hodge podge of those loans thatstette or municipality wants to pahase. The constitutionality of
Richmond’s Program must lassessed not merely by the impadRmhmond’s first wave of proposec
seizures but by “considering . . . atteffect would arise if not onbyut many or every, State adopted
similar legislation.” Healy v. The Beer Ins491 U.S. 324, 336 (198%ee also U&I Satation v. City
of Columbus205 F.3d 1063, 10698Cir. 2000) (sameBackpage.com, LLC v. McKenr&B1 F.
Supp. 2d 1262, 1285 (W.Wash. 2012) (saméj.

20 The extent of conflict with fedal policy reflected in the Tax Rem Act, the FHFA memorandum,
and the declaration of Douglas Buncan, would support a claim affirmativepreemption, in
addition to “negative” preemption under the Dorm@atnmerce Clause. Plaintiffs give notice that
they intend to amend their complaint to add a claim of affirmative preem@em.e.gFHFA
Memorandum at 3 (federal interests prelude localites “alter[ing] the term®f a contract held by
[Fannie Mae and Freddie Mac] through tleimership of a mortgage-backed securitgf);Fed.
Housing Financing Agency v. City of Chicadiw. 11-8795, 2018VL 4505413, at *1a1.6 (N.D. IlI.
Aug. 23, 2013) (city ordinancegempted by federal law becausmiérfered with operations of
Fannie Mae, Freddie Mac and FHitAthe mortgage markets).
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In short, the Program’s seizure of mortgage $oaeross state lines ida cry from the run-of-
the mill “state and local regulation” of local “hanig and housing finance” twhich Richmond refers
as supportSeeDef. Pl Mem. at 26-27. Instead, it directigdermines the significant efforts Congres
and federal agencies have méaléring stability to tb mortgage market dnmake homeownership
more affordable. Richmond’s self-appointmenteggulator of the “national mortgage problem”
should be rejected

D. The Loan Seizure Program Vioates the Contracts Clause

Defendants state that the Contracts Clauserdudsnit the power of emment domain but do not
address Plaintiffs’ argument that while the noro@ration of a local government’'s eminent domain
power may not implicate the Contta Clause, the Loan Seizur@gam goes mudhrther than a
typical targeted seizure of reabperty and represents the very peoblof arbitraryabrogation of the
rights of creditors and local interference with irtizies commerce that the Caatts Clause was designe|
to prevent.See, e.gHome Bldg. & Loan Ass’n v. Blaisdel90 U.S. 398, 42{11934) (noting that
Contracts Clause was intended to previegislative schemes for thefelat of creditors and the invasiof
of contractual obligations”). Bfamond cannot do &ieminent domain what itauld not be able to do
by statute. There is no precedentdiach a sweeping eminent domain action.

E. Defendants Threaten to Violate Plaintifs’ Constitutional Rights While Acting

Under Color of State Law

Finally, Defendants concedhat, if Plaintiffs show any of the underlying constitutional

violations, they have a high likebld of successn the merits of their Sech 1983 claimsgainst both

MRP and Richmond.

21 The fact that the national lending market does tpetrate” in the form of a “joint venture” or that
investors in RMBS trusts are dispersed througiee country, and even internationally, does not
ameliorate the extensive negative consequehee¢fRichmond’s SeizerProgram will have on
interstate commerceSeeDef. PI Mem. at 25 (purporting to distinguiSiakland Raiders If
anything, Richmond’s interfereneath national mortgage marketsan entire segment of the U.S.
economy that directly impacts the finances ai@t every homeowner the country — even more
directly impacts interstate commerce than OaKkaction against a single team of a professional
sports league.
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V. CONCLUSION

For the foregoing reasons, Plaintiffs respectftéiguest that this Court grant their motion for

preliminary injunction.

DATED: August 29, 2013

Thomas O. Jacob (SBN 125665)
tojacob@wellsfargo.com

WELLS FARGO & COMPANY

Office of General Counsel

45 Fremont Street, Twenty-Sixth Floor
MAC A0194-266

San Francisco, CA 94105

Telephone: (415) 396-4425
Facsimile: (415) 975-7864

Attorney for Wells Fargo Bank

Respectfully submitted,

By: /s/ Rocky C. Tsai
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