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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

AKAN BOYD,
Plaintiff,

Case No0.13-cv-03672-JCS

V. ORDER DISMISSING FIRST
AMENDED COMPLAINT WITH
PACIFICA FOUNDATION, et al., PREJUDICE UNDER 28 U.S.C. 1915

Defendants. Dkt. No. 11

. INTRODUCTION

On November 8, 2013, the Court dismissed Plaintiff's complaint under 28 U.S.C. 8§
1915(e)(2), and granted Plaintifidve to amend his claim under Title VII of the Civil Rights Act
of 1964, 42 U.S.C. § 2000e-Zee Dkt. No. 8. The Court explained the dismissal order that for
the Title VII claim to survive review under § 19Faintiff had to allegdacts in an amended
complaint demonstrating that the Title \élaim was timely, as well as facts supporting a
plausible claim for discrimination.

On January 7, 2014, Plaintiff filed a First Anderdl Complaint. For the reasons explaineq
further below, the First Amended Complaint stillddo state a claim und&itle VII. The Court
is required to dismiss an forma pauperis complaint that fails to stata claim or is frivolous or
malicious. 28 U.S.C. § 1915(e)(2). Having aflegranted Plaintiff aompportunity to amend his
complaint, and having provided specific instructiasso what allegations were necessary for th
Title VII claim to proceed, the Court dismisghe First Amended Complaint under 28 U.S.C. §

1915(e)(2) withouteave to amend.

! Plaintiff has consented to the jurisdictiontieé undersigned magistrate judge pursuant
28 U.S.C. § 636(c). Although a matyate judge does not have gdhiction over an action unless
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. BACKGROUND

A. Factual Background

As set forth more fully in the Court’s prieus order, Plaintifalleges that he was
discrimination against by Pacific Radio KPFA 91.1 FM (hereafter, “KPFA”). Plaintiff had
applied to participate in KPFA'’s apprenticeshigining program, but was not selected. First
Amended Complaint (“FAC”) at 1. Plaintiff alleg¢hat he was discriminated against on the bag
of his national origin. Plaintiff alleges that Wwas qualified for the position. Plaintiff also alleges

that KPFA'’s interview committee did not askyagquestions regarding his experience, and only

asked ambiguous and indirect questions (the substance of which is described in the previous

order).

B. Previous Dismissal Order

In the previous order, theo@Qrt noted two deficiencies witlespect to Plaintiff's claim
under Title VII. First, the Gurt explained that Plaintiff nst allege facts demonstrating
compliance with Title VII's time lints under 42 U.S.C. § 2000e-5(e)(Dkt. No. 8 at 5-6. That
section requires Plaintiff to file a chargediscrimination with the Equal Employment
Opportunity Commission (“EEOC”) within 180 days of after the alleged discriminatory
employment practiceSee 42 U.S.C. § 2000e-5(e)(1). The pr@aws complaint failed to state wher
Plaintiff was discriminated againstnd also failed to state when Plaintiff filed a complaint with
the EEOC.

Second, the Court explained that Plaintiffievious complaint “failed to plead ‘enough
facts to state a claim to relief that is ddale on its face.”” Dkt. No. 8 at 6 (citirigll Atl. Corp.

v. Twombly, 550 U.S. 544, 545 (2007)). Specifically, theurt noted that it was insufficient for

all parties have consented, this Court doesemptire the consent @fefendant in order to
properly dismiss claims brought this action because Defend#ais not been served, and, as a
result, is not a partySee Nealsv. Norwood, 59 F.3d 520, 532 (5th Cir. 1995) (holding that
magistrate judge had jurisdiction to dismpson inmate’s action under 42 U.S.C. § 1983 as
frivolous without consent of defidants because defendants had not been served yet and therg
were not parties)ee also United States v. Real Prop., 135 F.3d 1212, 1217 (8th Cir. 1998)
(holding the magistrate judge had gdiction to enter default judgmentiimrem forfeiture action
even though property owner had not consenteidaecause 18 U.S.C. 8§ 636(c)(1) only requires
the consent of the partiend the property owner, having faitedcomply with the applicable

filing requirements, was not a party).
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Plaintiff to allege that he i&frican American, is qualified for #hposition, but was not selected.
The Court wrote that “Plaintifinust plead at least one fdkat could possibly indicate
discrimination.” Dkt. No. 8 at 6. Plaintiff washased that “[i]f there a other facts which lead
Plaintiff to believe that he vgadiscriminated against on accowohhis nationborigin, then
Plaintiff may plead such facis an amended complaintld.

C. First Amended Complaint

In the First Amended Complaint, Plaintiff ajles facts which bear dghe timeliness of the
Title VII claim. Plaintiff states that heeceived an email from KPFA on August 14, 2011
informing him that he had not been accepted tiiotraining program. FA@Gt 1. Plaintiff also
alleges that he filed a complawvith the EEOC on October 1, 201id.

Plaintiff also alleges a few additional facts wigspect to his Title VII claim. Plaintiff
states that he was th@st qualified applicant for the training progm. Prior to the interview,
Plaintiff became acquainted with the other intemges and discovered that they “did not have
community backgrounds.” FAC at 5. Unlike Pl#in“[t]he other thiree applicants were not
community active or assailed as voicéshe community at such timeld. at 4. Aside from
these facts, there are no additional allegationisarfirst Amended Complaint that relate to the
alleged discrimination by KPFA.

1.  DISCUSSION

A. Legal Standard

Under 28 U.S.C. 8§ 1915(e)(2)(B), if a plainigffound to be indigent under 28 U.S.C. §
1915(a)(1) and proceed forma pauperis, the court must undergo a preliminary screening of the
complaint and dismiss any claims which: (1) fiolous and malicious; (2) fail to state a claim
upon which relief may be granted; or (3) seaketary relief from a defendant who is immune
from such relief. To state a claim for reliefaitiff must make “a shoand plain statement of
the claim showing that the pleader is entitled tefé Fed.R.Civ.P. 8(a)(R When reviewing the
sufficiency of the Complaint, the Court taked ‘&@legations of material fact as true and
construe(s) them in the lights mdavorable to the non-moving partyParks Sch. of Bus. v.

Symington, 51 F.3d 1480, 1484 (9th Cir. 1990). The “teihett a court must accept a complaint’s
3
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allegations as true,” however, “is inappli@bo ... mere conclusory statementgshcroft v.
Igbal, 556 U.S. 662, 663 (2009) (citigll Atl. Corp. v. Twombly, 550 U.S. 544, 545 (2007)).
The complaint need not contain “detailed factul@igations,” but must allege facts sufficient to
“state a claim to relief that is plausible on its fackgbal, 556 U.S. at 663 (citingwombly, 550
U.S. at 547). Complaints filed lpyo se litigants must be liberally construeérickson v. Pardus,
551 U.S. 89, 94 (2007).

B. Analysis

Plaintiff's First Amended Complaint allegesportant dates that were lacking in the
previous complaint. Plaintiff alleges thatteeeived the email informing him that he was not
selected for the training prograon August 14, 2011. Plaintiff alsleges that he filed a charge
within 180 days of that date. FAC at 1. Specifyc&@laintiff states thahe personally delivered
the charge to EEOC'’s offiaa Oakland on October 1, 2011d. Plaintiff also alleges that he
received a right to suletter from the EEOC on May 16, 2018ccordingly, Plaintiff has alleged
facts demonstrating the timeliness of the Title VIl claifiee 42 U.S.C. § 2000e-5(e)(19ee also
Dkt. No. 8 at 5 (holding that Plaintiff compliedtivthe requirement in 8000e-5(f)(1) to file this
lawsuit within 90 days of receiving his right to sue letter).

Nevertheless, Plaintiff has nalleged additional facts “to seat claim to relief that is
plausible on its face.Twombly, 550 U.S. at 570. Like the previous complaint, the First Amend
Complaint is verbose and desas Plaintiff’'s perception of éinjustice which he believes
occurred. It does not, however, allege aamts suggesting that Piff was discriminated
against. Plaintiff alleges that he was Africamerican and that he was the most qualified
applicant for the position. In the First Amended@taint, Plaintiff alleges that he met three of
the other applicants prior to the interview, andredrthat none of thespg@licants had experience
working in community development organizatiardeing a voice of the community. Even
assuming this to be true, this does not suggesPihattiff was discriminated against on the basis
of his race or national origin.

Plaintiff does not allege thatetapplicants he met were seled for the training program.

Plaintiff also does not allege apgrticular characteristic of thespplicants other than the fact
4
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they had less anmunity developmenexperienceghan Plaintif. There ca be any nmber of
reasons why lhese applicats may (ormay not) hae been chgen over Plantiff to participate in
the training pogram thaido not pertai to the factPlaintiff is African American. Forinstance, té
interviewersmay not haveiked Plaintff's resporse to the qastion regagling genderelations. A
explained in he previousrder, the fat the intervewer doesot like the sibstance oPlaintiff's
arswer to an mterview question doesiot suggesPlaintiff was not selectd for the prgram
because of higace or natinal origin. In fact, it implies the ontrary.
IV. CONCLUSION

For theforegoing easons, th&irst Amerded Complant is DISMISSED WITH
PREJUDICEunder 28 US.C. § 1915¢)(2). TheClerk is directed to clog the file in his case.

IT 1SSO ORDERED.
Dated: Februgy 11, 2014

€z

J PH C. SPERO
nited States Magjstrate_ludge




