Figy v. Amy&#039;s Kitchen, Inc. Doc.

United States District Court
For the Northern District of California
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

ROBERT E. FIGY, individually and on behalf of No. C 13-03816-SI
all others similarly situated,
ORDER GRANTING IN PART AND

Plaintiff, DENYING IN PART PLAINTIFFS’
V. MOTION TO ALTER OR AMEND THE
JUDGMENT AND/OR FOR RELIEF
AMY'’S KITCHEN, INC, FROM JUDGMENT
Defendant.

A motion by plaintiff Robert Figy to alter or amend the judgment pursuant to Federal R
Civil Procedure 59(e) and/or for relief from judgrparsuant to Federal Rule of Civil Procedure 6(
is scheduled for a hearing on J@¥f, 2014. Docket No. 65. PursuéamCivil Local Rule 7-1(b), the
Court finds this matter appropriate for resauatwithout oral argument, and hereby VACATES
hearing. For the reasons set forth below, the Court GRANTS IN PART and DENIES IN

plaintiff's motion.

BACKGROUND
This is a consumer class action. Defendant Amy’s Kitchen markets and sells a nuf
products listing “evaporated cane juice” or “organic evaporated cane juice” (“ECJ”) as an ing
on the product’s labeling. Docket No. 44, Fisshended Complaint (“FAC”) 11 2, 5 (Table 1
Plaintiff alleges that using the term ECJ vielfFood and Drug Adminrsttion (“FDA”) regulations
which require food labels to reflect the commomsual name of an ingdient. FAC 1 5, 24, 44, 4
(citing 21 C.F.R.88101.3,101.4,102.5,131.200, 184.1854,12@1,, 168.130). Plaintiff alleges th

the common or usual name for ECJ is actually “sugar,” and that defendant uses the term EC|{

71

ule

(b)

L

[he
PAF

nbel

redi

)

8
at

J inS

Dockets.Justia.cq

m


http://dockets.justia.com/docket/california/candce/3:2013cv03816/269205/
http://docs.justia.com/cases/federal/district-courts/california/candce/3:2013cv03816/269205/71/
http://dockets.justia.com/

United States District Court
For the Northern District of California

© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

of the term “sugar” to make its products appear healthier to consurfe]{ 17, 41. Plaintiff furthe

alleges that defendant’s failure to comply wtitlese FDA regulations violates California’s Shern

Law (“Sherman Law”), California Héth and Safety Code § 109875 et s&d).f1 8-10, 37-38, 61-65.

Based upon those alleged violations, plairfiléfd a class action complaint against Am)
Kitchen on August 16, 2013. Docket No. 1, Compl. On November 25, 2013, the Court ¢
defendant’s motion to dismiss the complaint vigtave to amend. Docket No. 38. On Decembet
2013, plaintiff filed the FAC, asserting causes of action under the following California con
protection statutes: (1) the Unf&€ompetition Lav (“UCL”") for unlawful business practices; (2) tf

UCL for unfair business practices; (3) the UCL foaudulent business practices; (4) the F3

Advertising Law (“FAL”) for misleading and deceptiadvertising; (5) the FAL for untrue advertising;
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and (6) the Consumer Legal Remedies Act (“CLRiar unlawful sale of misbranded products gnd

misrepresentations regarding those produste.FAC. Plaintiff also alleges causes of action for:
breach of express warranty; (8) breach of implied warranty; (9) negligent misrepresentatiq
negligence; (11) unjust enrichment; (12) recovergssumpsit; and (13) declaratory relief. By the
present motion, defendant moves to dismiss pfa;EAC. Docket No. 48, Motion to Dismiss. C
January 29, 2014, defendant filed a motion to dismplaintiff's FAC baed upon, among other groung
the doctrine of primary jurisdiction. DockebN48. On April 9, 2014, th€ourt granted defendant
motion to dismiss, dismissed plaintiff’'s actiontlout prejudice pursuant to the doctrine of prim

jurisdiction, and entered judgment in favor of deferigand against plaintiff. Docket Nos. 63, 64.
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By the present motion, plaintiff moves pursuaritederal Rule of Civil Procedure 59(e) to alter

or amend the judgment; and pursuant to Federald®@eril Procedure 60(b)(1), (b)(6) for relief fro
the judgment. Docket No. 65, Pl.’s Mot.

LEGAL STANDARDS
A district court may reconsider its entry of judgment against a party “under either Feder

of Civil Procedure 59(e) (motion to alter or amdea judgment) or Rule 60(b) (relief from judgment

School Dist. No. 1J v. ACandS, Inc., 5 F.3d 1255, 1262 (9th Cir. 1993)Ynder Federal Rule of Civil

Procedure 59(e), a party may file a motion to ateamend a judgment. Since specific grounds fq
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a motion to amend or alter are not listed in the thkedistrict court enjoys considerable discretiol

granting or denying the motion.McDowell v. Calderon, 197 F.3d 1253, 1255 n.1 (9th Cir. 1999)

banc). But, amendment or alteration of a judgment is “‘an extraordinary remedy which should

sparingly.” AllstateIns. Co. v. Herron, 634 F.3d 1101, 1111 (9th Cir. 2011). A court may granta

59(e) motion: “(1) if such motion isecessary to correct manifestogs of law or fact upon which the

judgment rests; (2) if such motion is necessanyrésent newly discovered or previously unavailg
evidence; (3) if such motion is necessary to preweanifest injustice; or (4) if the amendment
justified by an intervening change in controlling lawd. “A court considering a Rule 59(e) motic

is not limited merely to these four situations, howevéd.” A Rule 59(e) motion “‘may not be use
to relitigate old matters, or to raise arguments es@nt evidence that could have been raised pri
the entry of judgment.”Exxon Shipping Co. v. Baker, 554 U.S. 471, 485 n.5 (200&xcord Kona

Enters. v. Estate of Bishop, 229 F.3d 877, 890 (9th Cir. 2000) (“A Rule 59(e) motion maybe used
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to raise arguments or present evidence for thetiime when they could reasonably have been raisec

earlier in the litigation.” (emphasis in original)).

Under Federal Rule of Civil Procedure 60(b)(1disdrict court may relieve a party from a fin
judgment based on “(1) mistake, inadvertence, surprise or excusable neglect.” Rule 60(b)(
limited to mistakes made by litigants and “may include mistake and inadvertence by the
Kingvision Pay-Per-View v. Lake Alice Bar, 168 F.3d 347, 350 (9th Cir. 1999) (“[A] district court G
correct its own mistake months after judgment, under Rule 60(B)c9rd Fid. Fed. Bank, FSB v.
Durga Ma Corp., 387 F.3d 1021, 1024 (9th Cir. 2004).

Under Federal Rule of Civil Procedure 60(b)(&]isrict court may relieve a party from a fin
judgment for “any other reason that justifies relief.” “Rule 60(b)(6) is a grand reservoir of eqy
power,” and it affords courts the discretion and power ‘to vacate judgments whenever such :
appropriate to accomplish justice.”Phelps v. Alameida, 569 F.3d 1120, 1135 (9th Cir. 2004
However, the Ninth Circuit has cautioned that Rule 60(b)(6) “is to be ‘used sparingly as an e
remedy to prevent manifest injustice and ideoutilized only where extraordinary circumstan
prevented a party from taking timely action to prevent or correct an erroneous judgriienvest v.

Castro, 531 F.3d 737, 749 (9th Cir. 2008). “A party moving for relief under Rule 60(b)(6) °
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demonstrate both injury and circumstances beyonmbhisol that prevented him from proceeding with

the action in a proper fashion.Td.

A Rule 60(b) motion should be denied whenrtiaion is merely a reiteration of arguments t

have already been presented to the district cisg.Marazti v. Thorpe, 52 F.3d 252, 255 (9th Cif.

1995); Backlund v. Barnhart, 778 F.2d 1386, 1388 (9th Cir. 1985). Moreover, a Rule 60(b) m

hat

Dtior

cannot be used to preser@w arguments that could have been raised prior to the entry of judgmert

San Luis& Delta-Mendota Water Auth. v. U.S. Dept. of Interior, 624 F. Supp. 2d 1197, 1208 (E.D. Qal.

2009);McCloskey v. Courtnier, No. C 05-4641 MMC, 2013 U.S. Dist. LEXIS 39076, at *5 (N.D. Cal.

Mar. 20, 2013)Barker v. Hertz Corp., No. CV 07-554-PHX-MHM2008 U.S. Dist. LEXIS 99287, at

*2 (D. Ariz. Nov. 24, 2008).

DISCUSSION

Plaintiff argues that the Court should altemaarend the judgment and/or grant him relief fr

the judgment based on the following two grounds.tFataintiff argues that the Court committed clgar

error when it applied the doctrine of primary juretobn to his claims. Pl.’s Mot. at 5-10. Second,

plaintiff argues that the Court committed clear erroemafter determining that the doctrine of prim

jurisdiction applied, it dismissed his action withpogjudice rather than staying the actitesh.at 11-15.

ary

Plaintiff argues that the Court committed cleaewlit determined that the doctrine of primary

jurisdiction applies his claims challenging the useeoh ECJ on defendant’s labels. Pl.’s Mot. at 5{10.

Specifically, plaintiff argues that the issue of etleer the use of the term ECJ on food label
permissible is not a question of first impresswith the FDA and it does not involve particulal
complicated issues within the special competence of the FdDAdowever, here, plaintiff merely see

to relitigate the prior motion to disss. All of the arguments inghtiff's motion are either argumen
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that were made in opposition to defendant’s motiatigmiss or arguments that could have been made

prior to the entry of judgment.A Rule 59(e) or Rule 60(b) motion cannot be used to relitigate olc

! The Court notes that the March 5, 2014 FDA natias issued after plaintiff had already fil

bd

his opposition to the motion to dismiss on Febridry2014. Docket No. 50. However, plaintiff later

filed a sur-reply brief specifically addressing #ftect of the March 2014 FDA notice on defendant|s

primary jurisdiction arguments. Docket No. 58.
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matters or raise new arguments that could havequslyi been presented prior to the entry of judgm
See Exxon Shipping, 554 U.S. at 485 n.Bjlarazti, 52 F.3d at 255%an Luis & Delta-Mendota Water
Auth., 624 F. Supp. 2d at 1208. Moreover, the Court nibigissince it issued its order in this ca

finding that the doctrine of primary jurisdiction applteglaintiff's claims, several other courts in tf

ent.

SE

S

district have applied the doctrine of primary jurigain to actions involving similar claims related to the

use of the term ECJ on food labelirige, e.g., Figy v. Lifeway Foods, Inc., No. 13-cv-04828-TEH, 201
U.S. Dist. LEXIS 62700 (N.D. Cal. May 5, 2014)yila v. Redwood Hill Farm & Creamery, Inc., No.
5:13-CV-00335-EJD, 2014 U.S. Dist. LEXIS 69378 (N.D. Cal. May 19, 2(8#garingen v. Attune
Foods, Inc., No. C 13-4541 SBA, 2014 U.S. DIsEXIS 68558 (N.D. Cal. May 19, 20143vearingen
v. Yucatan Foods, L.P., No. C 13-3544 RS, 2014 U.S. Dist. LEEX72575 (N.D. Cal. May 20, 2014
Swearingen v. Late July Shacks LLC, No. C-13-4324 EMC, 2014 U.Bist. LEXIS 74114 (N.D. Cal
May 29, 2014)Smedt v. Hain Celestial Group, Inc., No. 5:12-CV-03029-EJD, 2014 U.S. Dist. LEX
74291, at *10-16 (N.D. Cal. May 30, 201Gjitson v. Clover Sornetta Farms, No. C -13-01517(EDL)
2014 U.S. Dist. LEXIS 83880 (N.D. Cdun. 9, 2014). Accordingly, theoGrt denies plaintiff's motior
to the extentitis based on the Court’s prior deteation that the doctrine of primary jurisdiction appl
to his claims.

Plaintiff argues that the Courttgcision to dismiss the action titut prejudice rather than st{
the action constitutes clear error. Pl.’s Mot. atl51- Specifically, plaintiff argues that a stay of {

action is appropriate because he would be disadvantaged by a dismissal without prejudice ar

judicial proceedings in this action folling the agency action are contemplatédl. The Court notes

that all of the arguments in pidiff’s motion for reconsiderationoncerning whether the Court shot
have stayed or dismissed the action are argumaattpltintiff could havenade in his opposition or i
his sur-reply. Indeed, in the motion for reconsitlera plaintiff concedes #t in his opposition and h
sur-reply he never even addressed the issue of wreesit@y rather than dismissal would be approp
in the event that the Cautletermined thathe doctrine of primary jurisdiction applied to his clair]
Docket No. 65 at 14-15. Nevertheless, based omitigue circumstances of this case, the pote
prejudice to plaintiff, and the apgant lack of prejudice to defendattie Court exercises its discreti

and reconsiders its prior decision to dismiss the action without prejudice rather than stay the &
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Application of the doctrine of primary jurisdiction “does not deprive the court of jurisdicti
has discretion either to retain jurisdiction or, if laeties would not be unfayrtlisadvantaged, to dismi
the case without prejudice.Reiter v. Cooper, 507 U.S. 258, 268-69 (1993). The Ninth Circuit
explained that a stay rather than dismissappropriate when “a party will be disadvantaged
dismissal without prejudice” due to, for example, rilmening of the applicable statute of limitations
further judicial proceedings following tlaelministrative action are contemplat&de Davel Communs.,

Inc. v. Qwest Corp., 460 F.3d 1075, 1091 (9th Cir. 2006). “Whettoestay or dismiss without prejudig
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a case within an administrative agency’s primarysgligtion is a decision within the discretion of the

district court.” Id. Here, plaintiff argues that he will lbésadvantaged by a dismissal without prejud
because there is a strong likelihood that the stafuienitations on some of plaintiff's claims wou
expire by the time the FDA issues a final guidance decuimDocket No. 65 di2. Plaintiff also argue
that he will be disadvantaged by a dismissal becausdlti&ely lose at least a year off the class per
and possibly moreld. Further, depending on the final guidarthat is ultimately issued by the FD

further judicial proceedings in this action maydomtemplated. Accordingly, after reconsideratior

ice
d
5
od
A,

of

the issue, the Court concludes that it is appropriate to stay the action pursuant to the doctrine of pri

jurisdiction. See Gitson, 2014 U.S. Dist. LEXIS 83880, at *30 (“Although the Court has no opinig
this time as to Plaintiffs’ statute of limitatioasd tolling arguments, to minimize any potential prejug
to Plaintiffs, the Court will stay the action, and revisit the stay in six monthat§;July Shacks LLC,
2014 U.S. Dist. LEXIS 74114, at *10 (“Tminimize any prejudice to thedhtiffs and the loss of claim
because of the activation of thatsite of limitations which flows frorthe dismissal, the Court finds
is appropriate to stay the action and to revisit whetthestay is still appropriate at a status conferg

in five months time.”).
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CONCLUSION
Accordingly, the Court GRANTS IN PART and DEHE® IN PART plaintiff’s motion to alter o
amend the judgment and/or for relief from judgméricket No. 65. The Cousets aside the previous|
entered April 9, 2014 judgment, reopens the action, and stays the action pursuant to the dd
primary jurisdiction. The Court schedules a status conferenégitlary, December 12, 2014t 3:00

p.m. The parties must file a joint status report no later bacember 5, 2014.

IT 1S SO ORDERED.

Dated: July 7, 2014 3 Q

SUSAN ILLSTON
UNITED STATES DISTRICT JUDGE
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