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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

DOUGLAS O'CONNOReet al, No. C-13-3826 EMC

Plaintiffs,
ORDER GRANTING IN PART AND
V. DENYING IN PART DEFENDANTS’
MOTION TO DISMISS
UBER TECHNOLOGIES, INC.et al,
(Docket No. 39)
Defendants.

Plaintiffs Douglas O’Connor and Thomas Gy seek to represent a nationwide class of
drivers who provide passenger car service for customers who hail them through Defendant U
Technologies, Inc.’s mobile phone application. They allege that Uber discourages passenge
tipping by falsely advertising that gratuity is included in the fare, even though the full gratuity
passed along to the drivers. Plaintiffs allege various California statutory and common law ca
action against Uber and its president and vice president, Travis Kalanick and Ryan Graves:
statutory employee reimbursement violation, stajugwatuity violation, breach of implied-in-fact
contract, unjust enrichmegtiantum merujttortious interference with contractual and economic
relations, and unfair business practices. Pending before the Court is Defendants’ Motion to ¢
all of these claims, to dismiss non-California pireaclass members, and to dismiss the individus
named Defendants.

Having considered the parties’ briefs and accompanying submissions, as well as the g

argument of counsel, the Court herébBR ANTS in part andDENIES in part Uber’s motion.
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. FACTUAL BACKGROUND

Plaintiffs are California drivers participatimg the Uber service who bring this action on

behalf of a putative class of “Uber drivers anywharthe United State (other than Massachusett

S).”

Compl. 11 1, 4-5. Uber provides a mobile phone application permitting customers to hail a drive

participating in the car service “on demandd’ 11 11-12. Plaintiffs allege that Uber advertises

its website and in marketing materials that gratuity is included in the total cost of the service fo

passengers and that there is no need to tip the ditke¥.14. In some instances, Uber has

on

advertised that the gratuity is a set amount, such as 20 percent, which is customary in the caf se

industry. Id. 1 17, 19. In other instances, Plaintiffs allege that Uber does not specify a perce
or amount.ld. I 18. Plaintiffs allege that Uber does not remit the entirety of the gratuity to dri
in violation of various California statutes and common lav.at 11 15-16.

The drivers operate under a Licensing Agreement with Uber. Def.’s Mot.,'EXh&.
agreement includes a choice-of-law clause designating that California law governs the agree
Id. at 11. It also refers to drivers as “indepamtdmntractors” and disclaims the creation of an
employment relationshipld. at 7, 8, iii. It sets forth the general terms by which fares will be
collected and disbursed to drivers after Uber extracts itsdfest, 5-6, and does not mention the
handling of gratuities.

Plaintiffs allege that they have been miscligsdias independent contractors and are actu
employees because they are required to follow a “litany of detailed requirements imposed on
by Uber,” and because “[t]he drivers’ services are fully integrated” into Uber’s business of
“providing car service to customers.” Compl. §§ 22-24. As such, they should be reimbursed
their employment-related expenses pursuant to California Labor Code §81880they also bring g

claim for violation of California Labor Code § 351y failing to remit full gratuities to the drivers.

! Defendants request that the Court take jadlicotice of the Software License and Onling
Services Agreement and Driver Addendum (Exhibit 1 to Defendants’ Motion; collectively the
“Licensing Agreement”). Def.’s Mot., RIN. Pidiiffs do not object or challenge its authenticity.
When “the plaintiff's claim depends on the contents of a document, the defendant attaches th
document to its motion to dismiss, and the parties do not dispute the authenticity of the docu
even though the plaintiff does not explicitly allege the contents of that document in the compl
the court may consider that document when deciding a Rule 12(b)(6) miitiggvel v. ESPN393
F.3d 1068, 1076 (9th Cir. 2005).
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Id. at 1 39. They further allege Uber’s breach of an implied-in-fact contract between themsel
Uber requiring Uber to remit tip revenue to the drivers in full, and/or breach of an implied-in-f
contract between Uber and customers to wthehdrivers are third-party beneficiaridsl. at  38.
Plaintiffs also seek restitution undgrantum merujtand allege Uber’s tortious interference with
drivers’ contractual and/or advantageous economic relations with passedgats]{ 36, 37.
Finally, Plaintiffs claim violation of California Unfair Competition Law (UCL), alleging that the
above violations constitute “unlawful, unfair, fraudulent business acts or practicdsl.”at 1 41.

II. DISCUSSION

A. Legal Standard

Under Federal Rule of Civil Procedure 12(b)(6), a party may move to dismiss based o
failure to state a claim upon which relief may be granteeeFed. R. Civ. P. 12(b)(6). A motion t¢
dismiss based on Rule 12(b)(6) challenges the legal sufficiency of the claims atbegedarks
Sch. of Bus. v. Symingtdsil F.3d 1480, 1484 (9th Cir. 1995). In considering such a motion, a
must take all allegations of material fact as true and construe them in the light most favorable
nonmoving party, although “conclusory allegations of law and unwarranted inferences are
insufficient to avoid a Rule 12(b)(6) dismissalCousins v. Lockyeb68 F.3d 1063, 1067 (9th Cir.
2009). While “a complaint need not contain detailed factual allegations . . . it must plead ‘end
facts to state a claim to relief that is plausible on its fadel.”“A claim has facial plausibility whe
the plaintiff pleads factual content that allows the court to draw the reasonable inference that
defendant is liable for the misconduct allegedshcroft v. Igbal556 U.S. 662, 678 (200%¢e
also Bell Atl. Corp. v. Twomhlp50 U.S. 544, 556 (2007). “The plausibility standard is not akir]
a ‘probability requirement,’” but it asks for more than sheer possibility that a defendant acted
unlawfully.” Igbal, 556 U.S. at 678. If the Court determines that the plaintiff has failed to stat
claim under Rule 12(b)(6), the court “should grant the plaintiff leave to amend if the complain
possibly be cured by additional factual allegatiorfS8dmers v. Apple, Incr29 F.3d 953, 960 (9th
Cir. 2013) (citingDoe v. United State$8 F.3d 494, 497 (9th Cir.1995)). Conversely, “[d]ismiss
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without leave to amend is proper if it is clear that the complaint could not be saved by amendmer

Id. (quotingKendall v. Visa U.S.A., Inc518 F.3d 1042, 1051 (9th Cir. 2008)).
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B. Dormant Commerce Clause: Applying Catifia Law to Non-California Drivers

Uber first argues that the dormant Commerce Clause prevents the application of Calif
law to drivers outside of California who are marsof the putative class, and therefore those
drivers should be dismissed from the suit. Plaintiffs respond that Uber and its associated dri
contractually agreed to resolve their disputésireg out of their Licensing Agreement in Californig
courts, applying California law. Uber resportlat the choice-of-law provision only extends to
adjudicating the terms of the agreement, not to all disputes between Uber and drivers.

“A state law violates the [dormant] Commerce@e if its practical effect is to control
conduct beyond the boundaries of the sta@ravquick A/S v. Trimble Navigation Int’l L{B23
F.3d 1219, 1224 (9th Cir. 2003) (quotiHgalyv. Beer Institute491 U.S. 324, 336 (1989)).
Nonetheless, applying a state’s law to conduct for which parties have chosen to be bound by

state’s lawthrough contractoes not violate the Commerce ClauSee id.

Plaintiffs assert a number of California stary and common law violations based on Ubg

alleged practices of misleading passengers into believing that gratuity is included in the price]
service and then failing to remit that gratuity in full to the drivers, as well as failing to reimburg
drivers for expenses because they have been misclassified as independent contractors. Cor
21, 22, 24. The essential question is whether these claims fall within the purview of the choig
law clause in the Licensing Agreement between Uber and drivers.
The choice-of-law clause reads as follows:

This Agreement shall be governed by California law, without regard to

the choice or conflicts of law provisions of any jurisdiction, and any

disputes, actions, claims or causes of action arising out of or in

connection with this Agreement or the Uber Service or Software shall

be subject to the exclusive jurisdiction of the state and federal courts

located in the City and County of San Francisco, California.
Def.’s Mot., Ex. 1 at 11.The scope of the choice-of-law clause is a matter of contract interpret
which is governed by the law of the jurisdiction chosen by the parties to govern their agreemg
See Narayan v. EGL, In&16 F.3d 895, 898 (9th Cir. 2010) (“California . . . ordinarily examine

the scope of a choice-of-law provision in a caotrunder the law designated in that contract.”);

Nedlloyd Lines B.V. v. Superior CouBtCal. 4th 459, 469 (1992) (“[T]he question of whether [th
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choice-of-law] clause is ambiguous as to its scapés. a question of contract interpretation that
the normal course should be determined pursudttieachoice-of-law clause jurisdiction’s] law.”)
Thus, California law determines the reach ofdheice-of-law clause since that clause selects
California law to govern the agreement.

In Nedlloyd Linesthe choice-of-law clause provided, “This agreement shall be governe
and construed in accordance with Hong Kong law.” 3 Cal. 4th at 463. The California Supren
Court, applying California choice-of-law rulésgeld that the choice-of-law clause, “which providg
that a specified body of law ‘governs’ the ‘agreement’ between the parties, encompasses all
of actionarising from or related to that agreemenegardless of how they are characterized,
including tortious breaches of duties emanating from the agreement or the legal relationshipg
creates.” 3 Cal. 4th at 470 (emphasis added). Accordingly, the Court applied Hong Kong lay
agreement — to claims alleging breach of contradttort law violations arising from contractual
relationships, as well as breaches of fiduciary dutiésat 463. Although fiduciary duties from or
party to another were not explicitly identified in the agreement between those parties, the Co
reasoned that the agreement created the relationship giving rise to the fiduciarylduae469.

In support of this holding, the Court appealed to “common sense and commercial reality”:
When a rational businessperson enters into an agreement establishing
a transaction or relationship and provides that disputes arising from
the agreement shall be governed by the law of an identified
jurisdiction, the logical conclusion is that he or she intended that law
to apply toall disputes arising out of the transaction or relationship.
We seriously doubt that any rational businessperson, attempting to
provide by contract for an efficient and businesslike resolution of
possible future disputes, would intend that the laws of multiple

jurisdictions would apply to a single controversy having its origin in a
single, contract-based relationship.

Id. (emphasis original).

2 Although the choice-of-law clause MWedlloyd Linesiesignated Hong Kong’s law, the
court determined thecopeof the clause under California law because the parties did not reque
judicial notice of Hong Kong law on this questioncontract interpretation or brief the court on th
law. Nedlloyd Lines B.V. v. Superior CouBtCal. 4th 459, 469 n.7 (1992). Therefore, this case
Icontrolling authority on how to determine th@ge of choice-of-law provision under California
aw.
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The choice-of-law language in the Uber Licensing Agreement is essentially the same

QS tF

in theNedlloyd Linesase: “This Agreement shall be governed by California law, without regard tc

the choice or conflicts of law provisions of any jurgtohn . . . .” Def.’s Mot., Ex. 1 at 11. Here, 3
in Nedlloyd LinesPlaintiffs’ claims are all based upon the relationship between drivers and Ul
that was created by the agreement. ANedlloyd Lines“common sense and commercial reality’
leads to “the logical conclusion is that [Uber] intended that law to aplly thsputes arising out o
the transaction or relationshipltl. Because the parties agreed that the conduct giving rise to t
claims is to be governed by California law, and the California laws that Plaintiffs seek to apply
“regulate[] contractual relationships in whiahleast one party is located in Californi&favquick
323 F.3d at 1224, it would not violate the dormant Commerce Clause for non-California drive
form part of the putative class.

Defendants rely oNarayan v. EGL, In¢.616 F.3d 895 (9th Cir. 2010), for the propositior
that claims that do not arise directly out of cant are not governed by a contract’s choice-of-lay
clause. But this reliance is misplaced because the Ninth Circuit was applying Texas law to
determine the scope of the choice-of-law clatemahbse that was the jurisdiction selected in the
clause.See idat 898. California has a much broader rule on the scope of choice-of-law claug
expressed ilNedlloyd Lines

Defendants also argue the extraterritorial application of the laws in question is unlawfu
under California law.See Gravquick323 F.3d at 1223 (“When a law contains geographical
limitations on its application . . . courts will not apply it to parties falling outside those limitatio
even if the parties stipulate that the law shaggly.”). However, Defendants do not point to any
expresgeographical limitations in the laws at issue which would preclude the parties’ agreen
apply California law extraterritoriallylnstead, they argue that California lagresumptivelydo not
apply extraterritorially, unless such intent vedesarly expressed or reasonably inferred from the
language of the statute, or the statute’s purpose, subject matter or history Suditirap v. Oracle
Corp, 51 Cal. 4th 1191 (2011), amdamond Multimedia Systems, Inc. v. Superior Cdl®tCal.
4th 1036 (1999). While those cases note there is a presumption against extraterritorial appli

California law, neither addresses the question at bar — whether parties stifhutaigt contract
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that California law would govern their relationship notwithstanding that presumption. In the
absence of an express statutory liBitavquickholds that the presumption against extraterritorig
application of a law is rebutted when there is a choice-of-law clause governing the parties’
relationship.Seed. at 1221. Such is the case here.

The application of California law to non-Calrhia putative class members who are partig
to the Uber Licensing Agreement does not violate the Dormant Commerce Clause. There is
showing that the statutory and common law causes of action alleged contain territorial limitat
that would trump the parties’ choice of California law. Thus, Uber’'s motion to dismiss the nof
California putative class members is denied.

C. Employer-Employee Relationship and Employee Reimbursement

Next, Uber seeks to dismiss Plaintiffsarh for reimbursement for employment-related
expenses under section 2802 of the California Labor Code because the factual allegations in
Complaint are insufficient to establish that the putative class members are employees. Plain
argue that determining whether a person is an employee is a fact-intensive inquiry and that tk
allegations are sufficient.

Plaintiffs’ ability to assert a violation of section 2802 and seek reimbursement requires
they be considered employees under California law, rather than independent contGexGed.
Lab. Code § 2802 (“An employer shall indemnify his or her employee for all necessary expen
or losses incurred by the employee in direct consequence of the discharge of his or her dutie
Estrada v. FedEx Ground Package Sys., Ih84 Cal. App. 4th 1, 10 (2007) (applying common |
test for employment relationship as a prerequfsit@applying section 2802). Under California lay
“[t]he key factor to consider in analyzing whether an entity is an employer is ‘the right to conti
and direct the activities of the person rendering service, or the manner and method in which {
work is performed.”Doe | v. Wal-Mart Stores, Inc572 F.3d 677, 682 (9th Cir. 2009) (quoting
Serv. Employees Int’l Union v. County of L..225 Cal. App. 3d 761, 769 (1990)). “A finding of t
right to control employment requires . . . a comprehensive and immediate level of ‘day-to-day

authority over employment decisionsVernon v. Statel16 Cal. App. 4th 114, 127-28 (2004).
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“The parties’ label is not dispositive and will be ignored if their actual conduct establishes a
different relationship.”Estrada 154 Cal. App. 4th at 10-11.
The California courts have looked at a number of other factors as well:

[Apart from “control of details,”] there are a number of additional
factors in the modern equation, including (1) whether the worker is
engaged in a distinct occupation or business, (2) whether, considering
the kind of occupation and locality, the work is usually done under the
principal’s direction or by a specialist without supervision, (3) the skill
required, (4) whether the principal or worker supplies the
instrumentalities, tools, and place of work, (5) the length of time for
which the services are to be performed, (6) the method of payment,
whether by time or by job, (7) whether the work is part of the
principal’s regular business, and (8) whether the parties believe they
are creating an employer-employee relationship.

Estradaat 10.

Defendants cite tdval-Mart Storesin which the Ninth Circuit found that the allegations i
the complaint were insufficient to establish an employment relationship and upheld the distrig
court’s dismissal for failure to state a claim unBeie 12(b)(6). 572 F.3d at 685. There, Plaintifi
were employees of foreign suppliers of Wal-Mart, seeking relief for substandard working con
at their places of employment under the theory that Wal-Mart was essentially their joint emplg
Id. at 679-80. The plaintiffs alleged that the defendant “exercised control over their day-to-d
employment,” which the court found to be a mere legal conclusion, not a factual allegation th
court could take as true at the motion to dismiss phigset 683. Plaintiffs further alleged that
Wal-Mart exercised indirect control because it “contracted with suppliers regarding deadlines
quality of products, materials used, prices, and other common buyer-seller contract terms” ar
monitored suppliers’ working conditions pursuant to working standards set forth in agreemen
between Wal-Mart and the suppliefsl. But the court held that these contractual terms did not
constitute an “immediate level of day-to-day control,” and the monitoring of working condition
undertaken “to determine whether suppliers were meeting their contractual obligations, not tg
the daily work activity of the suppliers’ employeesd.

Unlike in Wal-Mart Storeshowever, Plaintiffs’ allegations regarding the type of supervig
that Uber undertakes amount to more than the mere legal conclusion that Uber exercised da

control over their work. Plaintiffs allege:
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[Drivers] are required to follow a litany of detailed requirements

imposed on them by Uber and they are graded, and are subject to

termination, based on their failure to adhere to these requirements

(such as rules regarding their conduct with customers, the cleanliness

of their vehicles, their timeliness in picking up customers and taking

them to their destination, what they are allowed to say to customers,

etc.)[.]
Compl. T 22. Moreover, unlik&/al-Mart, Plaintiffs here allegdirect regulation of drivers’
activities, not indirect regulation as with Wal-Mart’'s monitoring of Plaintiffs’ employers.

Defendants alternatively argue that the terms of the Licensing Agreement between Ub

drivers negate the allegations in the Complaint that there is day-to-day control because the
agreement (1) identifies drivers as independent contractors and not employees, (2) disclaimg
creation of an employment relationship, (3) specifically disclaims Uber’s control over drivers,
(4) affirms that the drivers’ transportation companies exercise control. But labels do not cont
the determination of the drivers’ relationship to Ub8ee Estradal54 Cal. App. 4th at 10-11

(employment relationship found despite similar disclaimers). At most, the contractual terms

era

the
and

rol c

disclaiming an employment relationship go to but one of the eight factors above for an employme

determination: “whether the parties believe they are creating an employer-employee relationg

Id. at 10. Counterpoised against that factor arepleeific factual allegations of control as well a$

Plaintiffs’ allegations that “Uber is in the business of providing car service to customers” and
“[t]he drivers’ services are fully intergrated intbat] business,” Compl. § 23, factors which infor
“whether the work is part of the principal’s regular businegstradg 154 Cal. App. 4th at 10.
Generally, the employee determination is a question of fact that depends on the evide
presentedld. at 11. Here, the Complaint contains sufficient allegations about control to make

existence of an employment relationship plausible on its face. Further, somé&sfriduafactors
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favor finding an employment relationship. To be sure, a number of factors weigh against finding

employment relationship, including the fact that the drivers supply the instrumentalities of wo
their vehicles — and are paid by the jdtstradg 154 Cal. App. 4th at 10. Perhaps potentially ev,
more persuasive, counsel for Defendants represatteral argument that Uber has no control o\
the drivers’ hours, which geographic area they target for pickups, or even whether they choo

accept a passenger’s request for a ride. If this proves to be the case, Plaintiffs’ assertion of
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employment relationship would appear to be problematic. Nonetheless, no such allegations
contained in the Complaint, and based on the allegations of the Complaint, Plaintiffs have st
plausible claim for purposes of the motion to dismiss.

Accordingly, Uber’'s motion to dismiss Plaintiffs’ claim for reimbursement under sectior
2802 of the California Labor Code is denied. Tikiwithout prejudice, of course, to revisiting the
issue via motion(s) for summary judgment.

D. Statutory Gratuity ViolatiotJnder California Labor Code § 351

Uber also seeks to dismiss Plaintiffs’ claimttuber violated section 351 of the California
Labor Code by failing to remit passenger tips to the drivers in full. Uber claims that there is n
private right of action for such a violation, and nawer, Plaintiffs have failed to state a claim for
relief because they have not alleged that Uber has collected any “gratuities” from passengers
company would be required to remit.

Plaintiffs admit that there is no private right of action under section S3B#&.Lu v. Hawaiiar
Gardens Casino, Inc50 Cal. 4th 592, 601 (2010). But they assert Uber’s alleged violation of
section 351 as the predicate “unlawful” activity to their claim under section 17200 of the Calif

Business and Professional Code (the “Unfair Competition Law” or “UCE&8e Aryeh v. Canon

Bus. Solutions, Inc55 Cal. 4th 1185, 1196 (2013) (“The UCL affords relief from unlawful, unfgi

or fraudulent acts; moreover, under the unlaywfoing, the UCL borrows violations of other laws
and treats them as unlawful practices that the unfair competition law makes independently
actionable.” (citations omitted)).

Accordingly, to the extent that the Complaint assertisid@pendentlaim for relief under
section 351, Defendants’ motion to dismiss is tgdmwith prejudice. But for the reasons stated
below, Plaintiffs can proceed to allege Defamdaviolation of section 351 as the predicate
unlawful activity for their claim under the UCL.

Uber argues that even this UCL claim should be dismissed because the gratuities that

plaintiff drivers allege they were entitled to do not meet the statutory definition of gratuities, a

therefore Uber could not have violated sec86i. The Labor Code defines “gratuity” as follows
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“Gratuity” includes any tip, gratuity, money, or part thereof that has
been paid or given to or left for an employee by a patron of a business
over and above the actual amount due the business for services

rendered or for goods, food, drink, or articles sold or served to the
patron.

Cal. Lab. Code § 350(e) (emphasis added). dbetends that the language “over and above th¢

actual amount due” implies Uber does not collect any gratuities as defined by the Labor Cod¢

because, as alleged in the Complaint, the putative gratuity is mandatory and “included in the
cost of the car service.” Compl. § 17. Therefore, the customers have not paid anything “ove
above the actual amount due,” which Uber must then remit to the drivers. In further support
interpretation, Uber refers to a Frequently Asked Questions document published by the Calift
Division of Labor Standards Enforcement (“DLSERfich notes that a “mandatory service charg
does not qualify as gratuity. Def.’s Mot., ExXX 2Jber argues that because the Complaint allege
that customers were required to pay a certain amount, any so-called “tip” or “gratuity” include
that charge is essentially a mandatory service charge.

Plaintiffs respond that Uber’s interpretation of “gratuities” would violate the purpose of

section 351, which is to “ensure that gratuities are not used by an employer to satisfy wage

3 Plaintiffs contend that the DLSE documelioes not deserve any deference from the Co
citing Pacific Rivers Council v. Thoma30 F.3d 1050 (9th Cir. 1994). While that case deals wit
deference tdederalagencies regardirfgderalstatutes, it is also true, that under California law “{
interpretation of a statute is a legal question for the courts to decide, and an administrative a(
interpretation is not binding.'Sara M. v. Superior Cour86 Cal. 4th 998, 1011 (2005).
Nonetheless, agency interpretations of the statutes enforced by those agencies are due som

deference, depending on the circumstant¢talick v. Blue Shield of Californje686 F.3d 699, 716

17 (9th Cir. 2012]citing Yamaha Corp. of Am. v. State Bd. of EqualizatiéhCal. 4th 1 (1998)).
The level of deference a court should accord is “fundamentally situational” and “turns on a le
informed, commonsense assessment of [its] contextual mititdt 717 (quotingramaha 19 Cal.
4th at 12, 14). A court should consider faciodicating that the agency has a “comparative
interpretive advantage” over the courts — “for example, if the subject matter of the statute is
especially technical or complex, or if the agency is interpreting its own reguldtioriThe court
should also consider factors “indicating that the interpretation in question is probably correct”
example, “when the interpretation has gone through formal notice-and-comment rulemaking,
there are indications of careful consideration hyi@eagency officials, or when the agency has

maintained a consistent interpretation over time.”(internal quotation marks omitted). Here, the

interpretation of the Labor Code’s definition of “gratuities” is not particularly technical or comy
and the agency is interpreting a statute, not its own regulation. Additionally, Defendants hav
provided no evidence suggesting that the DLSE’s Frequently Asked Questions document ha
through an administrative procedure or carefuisideration of any kind. As such, the
interpretations contained in the DLSE document are “entitled to some consideration by the C
but will not assume unwarranted weigiamaha19 Cal. 4th at 15. The Court notes that in its
reply, Uber does not address Plaintiffs’ argument that the DLSE document deserves no defe
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obligations,”Garcia v. Four Points Sheraton LAX88 Cal. App. 4th 364, 375 (2010). By not

treating as “gratuities” money that customers intend for drivers because “gratuity is included”

in tt

price of the car service, Plaintiffs argue that Uber is subsidizing its “wage obligations” (or in this

case, fare-remittance obligations) to drivers with money that is intended for and belongs to df
They also argue that it is possible to read the “over and above” clause as modifying “money”
“part thereof,” and not the words “tip” and “gratuity;” “tip” and “gratuity” are standalone, self-
evident terms that are not limited to payments that go beyond what is owed for the services
rendered. Finally, Plaintiffs contend that Ubestsct construction of the definition of “gratuity”
would lead to the nonsensical result in which a restaurant that automatically charges gratuity
bill for large parties would not be required to remit that gratuity to its servers because the cha
mandatory and therefore not “over and above the actual amount due.”

California courts have enunciated the basic principles of statutory interpretation:

The primary duty of a court when interpreting a statute is to give effect
to the intent of the Legislature, so as to effectuate the purpose of the
law. . . . To determine intent, courts turn first to the words themselves,
giving them their ordinary and generally accepted meaning. . . . If the
language permits more than one reasonable interpretation, the court
then looks to extrinsic aids, such as the object to be achieved and the
evil to be remedied by the statute, the legislative history, public policy,
and the statutory scheme of which the statute is a part. . . . Ultimately,
the court must select the construction that comports most closely with
the apparent intent of the Legislature, with a view to promoting rather
than defeating the general purpose of the statute, and it must avoid an
interpretation leading to absurd consequences.

Woodland Park Mgmt., LLC v. City of E. Palo Alto Rent Stabilization®d. Cal. App. 4th 915,

920 (2010) (internal citations omitted).

The Court first turns to the text of the statute. Plaintiffs’ textual construction stretches
bounds of reasonable statutory interpretation. Construing the “over and above” limiting claus
only applying to “money” or “part thereof” and not “any tip” or “gratuity” would lead to an illogi
result. It would mean that the Labor Code defines the word “gratuity” as “money,” with no

limitation; or alternatively, that “gratuity” could be defined tautologically as simply “gratuity.”
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logical and better construction of thisfidéion — one adopted by the California DLSEIs that the
phrase “over and above the actual amount due” in section 350(e) modifies every noun listed
beginning of the definition.

But this does not answer the question of how to interpret the phrase “over and above {

at tl

he

actual amount due the business.” Here, the text is ambiguous. Defendants are correct that this

phrasecouldbe read as precluding money that customerseguéredto pay Uber as part of the
fare, regardless of whether it is labeled “gratuity.” Under this interpretation, any charge a cug

is required to pay is part of the “actual amount due,” and therefore if a mandatory gratuity is

included in that charge, it cannot meet the stégudefinition of being “over and above” the amoupt

due to the business. However, Plaintiffs aneesz that such an interpretation would “lead[] to

absurd consequencesSee Woodland Park Mgmi81 Cal. App. 4th at 920. It would allow

tom

businesses in industries where tipping is customary, such as restaurants, to avoid remitting tifps t

their service professionals simply by placing gratuity on a patron’s bill, thereby making it part
required payment. No reasonable patron would expect that by simply putting the customary
the bill — while still labeling it as a tip — a restaurant has transformed that tip into a revenue sg¢
for itself rather than a source of income for its servers.

Uber’s interpretation would also contravene the purpose of the statute. The purpose ¢
Labor Code’s regulation of gratuities is twofold. It is “to prevent fraud on the public in conned
with the practice of tipping,” Cal. Lab. Code 8§ 356, and to protect workers by “ensur[ing] that
gratuities are not used by an employer to satisfy wage obligati@exia 188 Cal. App. 4th at
375. The statute’s text bolsters this second purgogeessing that a gratuity is “the sole propert
of the employee or employees to whom it was paid, given, or left for.” Cal. Lab. Code § 351.

There is a better reading of the statute’s definition that avoids this result but still gives
effect to the phrase “actual amount due the business.” “Actual amount due the business” cal

construed to mean the sum that the business tells customers is the amount charged for the §

* SeeDef.’s Mot., Ex. 2 (“A tip is money a customer leaves for an employee over the ar|
due for the goods sold or services rendered.”). Again, this interpretation is not binding, but
nonetheless is due some consideration.
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rendered or items sold by the business. Any discernible amount above that, even if mandatqry,

would be a “gratuity.” Under this reading, for example, the “actual amount due the business”|for
large dinner party whose total bill is $118 after a mandatory 18-percent gratuity was added woulc
$100. Therefore, the servers responsible for those diners would be entitled, under the Califofnia

Labor Code, to the $18 provided as gratuity, despite the fact that the diners were required to [pay

bill that included gratuity. The $18 is “over and abovedtt®al amount dutghe business for
services rendered,” which the check made clear to be $100. This would avoid the “absurd
consequence” that the servers would not be entitled to the $18 tacked on toftieykaliuity
simply because the customer was required to pay it. It would also comport with the statute’s
purpose of “prevent[ing] fraud on the public ionmection with the practice of tipping,” Cal. Lab.
Code 8 356, which would arguably occur because any reasonable patron would assume that
something labeled as a “gratuity” on the bill is intended to benefit the server.

Where the amount designated for the service or item is a sum certain, the “actual amqunt

the business” is clear. Thus, if Uber communicated to passengers that the gratuity included in its
fares was 20 percent, that amounts to a sum certain for gratuity in excess of the “actual amount
for the car service. For example, if a passenger who received this communication and paid 3 tot:

fare to Uber of $30, the actual amount due would be $25, and the gratuity to which the driver|wot

be entitled is $5 (or 20 percent of $25). Consisétiit California’s rules of statutory interpretation,

this interpretation of section 350(e) gives full effect to the language “actual amount due,” while

promoting the general purpose of the statute (preventing fraud on the public and protecting work

property interest in their tips) and avoiding the absurd consequences of a stricter constbaetion.

Woodland Park Mgmt181 Cal. App. 4th at 920.

A closer question is presented where Uber made no representations regarding the specific

amount of gratuity included in the far&eeCompl. 1 18 (“In other instances, Uber has not specified

the amount of the gratuity.”). While in that situation, no sum certain would be designated as

payment for the service (the ride), Uber nonetheless indicates that gratuity is included as parf of 1

charge, and Plaintiffs contend it is customary in the industry to tip drivers. Thus, as a matter [of

custom and consumer expectation, where Uber sglyrstates the charge includes gratuity for the
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driver, a discrete (though not precisely quantified) portion of the charge is for payment over gnd

above Uber’s charge for the ride itself. Without development of the factual record, this Court

reluctant to dismiss this as part of the claim under section 351 at this early Rule 12(b)(6) stage.

The Court rejects Defendants’ argument that the included gratuity charged by Uber is
equivalent of a mandatory “service charge,” which the coudarcia found not to be a gratuity
within the meaning of the Labor Code. 188 Cal. App. 4th bdrciaaddressed a hotel practice
adding a charge onto the bill for banquet service, room service, and porterage, and denomin
charge as a “service charge,” “delivery charge,” or some other phrase communicating that it
charge for the service provided by the hotel workétsat 376. The court found that a service
charge did not fall within the statute’s definition of gratuity because it was part of the amount
the business for services renderédl.at 377. The court then held the Labor Code did not precl

or preempt a local jurisdiction from enacting ordinances more protective of employees; this h

is

the

due
Ide

DIdir

did not depend on its finding that the service charges at issue were not gratuities under the Lfabo

Code. Hence, that finding was not essenti@gaocia’s holding and is dicta. Even if it were not
dicta, the hotel service chargesGarcia are distinguishable from Uber’s inclusion of “gratuities”
its charges. The hotel charges were for amounts actually due to the hotel for actual services

rendered by the hotel. Here, by stating a portioh@fcharges includes gratuity, Uber conveys t

customers that such portion of the charge is not for amount due to the business for the servige

provided (.e., ride), but constitutes an amount over and above that charge, for the benefit of t

driver.

The DLSE arguably defines “mandatory service charge” more broadly than the court i

n

J

Garcia “an amount that a patron is required to pay based on a contractual agreement or a specif

required service amount listed on the menu of an establishment.” Def.’s Mot., Ex. 2. But the

example the agency provides in the definition is that of a contractual agreement with a banquet

service in which the contract provides that a 10- or 15-percent service charge shall be added|to t

cost of the banquetd. This example indicates that the “mandatory service charge” as defined by

the DLSE is also distinguishable from Uberfleged “included gratuity,” for the same reason as

above: the “service charge” is part of an agreement to pay an establishment for services ren

15

|dere




United States District Court

For the Northern District of California

© 00 N o o A~ wWw N PP

N N RN RN NN N N DN R P P R R R R R R
0o ~N o OO W N B O ©W 0 N O 0O M W N B O

and indicates it is du® the businesgerhaps to pay foe.g, additional labor necessary to serve

large banquet crowd; in contrast, the use of the word “gratuity” by Uber signals it is a charge

0

intendedfor the worker providinghe service. In any event, the DLSE’s interpretation is entitled to

little weight. See Yamahd9 Cal. 4th at 15 and notesjpra

Accordingly, where Plaintiffs are alleging that Uber communicated an amount certain for

gratuity included in the fare, Defendants’ motion to dismiss the UCL claim using violation of
section 351 as the predicate unlawful act is denied.

E. Breach of Implied-in-fact Contract

Uber contends that Plaintiffs’ implied contract claim should be dismissed because suc

h a

claim is precluded by a written express contract covering the same subject matter, and becalise

Plaintiffs have failed to allege facts sufficient to establish such a claim. Plaintiffs respond thal ott

jurisdictions have allowed such claims to proceed despite the existence of an express contra
alternatively, that they are third-party beneficiaries of an implied contract between Uber and i
customers.

1. Implied Contract Between Drivers and Uber

“A contract is either express or implied. . . . [A] contract implied in fact ‘consists of
obligations arising from a mutual agreement and intent to promise where the agreement and
have not been expressed in wordRétired Employees Assn. of Orange Cnty., Inc. v. Cnty. of
Orange 52 Cal. 4th 1171, 1178 (2011) (quotiBiyva v. Providence Hospital of Oaklgri Cal. 2d

762, 773 (1939)). “[l]t is well settled that an action based on an implied-in-fact or quasi-contr

Ct, 3

proi

Act

cannot lie where there exists between the parties a valid express contract covering the same| suk

matter.” Lance Camper Mfg. Corp. v. Republic Indem.,@d.Cal. App. 4th 194, 203 (1996).

There is no dispute among the parties that the Licensing Agreement is an existing, valid, expfress

® Plaintiffs do not specify in their Complaint that their third cause of action is for breacH of

implied-in-fact contract, only that it is for breach“implied contract,” Compl. § 38, which could
be interpreted as a claim for implied-in-fact contract or implied-in-law contract (also known as
guasi-contract). But in their opposition to the MotiorDismiss, Plaintiffs indicate that they are
proceeding under an implied-in-fact theory rather than quasi-con8aekl.’s Opp’n at 15. Their
second cause, denominated in this Ordeuasitum meruiand discusseitfra, is based on quasi-
contract. SeeCompl. | 37.
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contract between Uber and the drivers. Therefore, to the extent that the contract covers the

subject matter” as the alleged implied contract, the implied-in-fact contract claim must fail.
The subject matter of the claim, broadly, is the amount of payment that Uber owes dri

after a customer pays Uber for a ride. This subject matter is clearly covered by the Licensing

Agreement, which describes how fares will be calculated, that fares will be processed throug

san

ers

N a

“third party payment processor,” that Uber will retain a percentage of the fare as its fee, and fhat

remainder of the fare will be remitted to the driver’s Transportation ComgasDef.’'s Mot., EX.
1 at 5-6. Plaintiffs allege that Uber advertises that gratuity is incindéd price of the farand
that the problem arises when Uber fails to remit the gratuity in full to the drivers. But the Lice
Agreement covers how that fare will be collected and remitted to the transportation companis
(minus Uber’s fee deduction). Since Plaintiffs allege that the tips are included in the fare and
contract covers the handling of the fare, themothing Plaintiffs allege in their implied-in-fact
contract claim that the express contract does not cover.

Plaintiffs’ argument that other jurisdictionpying other states’ contract law have allowe

such claims to proceed despite the existence of an express contract is not persuasive. They

failed to cite any California cases or cases interpreting California contract law in support of this

theory. Moreover, in the two cases Plaintiffs cite for allowing implied contract claims to proce

nsin
S

the

d

hav

ed

despite the existence of an express contract, the claims that survived were not claims of implied

contract between the two parties among whom an express contract existed, but instead werg
asserting third-party beneficiary status of implied-in-fact contracts between customers and th
defendants; the implied contract claims as toplhentiffs and defendants were either dismissed (¢
abandoned for being preempted by law or an existing agree®eatWadsworth v. KSL Grant
Wailea Resort, In¢818 F. Supp. 2d 1240, 1253-54 (D. Haw. 2010) (addressing claims by foo

beverage servers at a vacation resort that by including services charges on customers’ bills §

failing to remit those charges to servers in full, the resort violated Hawaiian gratuity and unfa:\;
en

competition laws and Hawaiian common law regarding implied-in-fact contract, unjust enrich
and tortious interferencelyne v. Ritz-Carlton Hotel Co., L.L. B35 F. Supp. 2d 914, 928, 932 (
Haw. 2011) (same).
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Accordingly, Defendants’ motion to dismiss is granted for Plaintiffs’ claim of breach of
implied-in-fact contract between Uber and the drivers, with prejudice.

2. Third-Party Beneficiary of Implie@ontract Between Customers and Uber

With respect to Plaintiff's alternative theory that Uber had an implied contract with
customers regarding tips to which the drivers were third-party beneficiaries, Uber argues that
Plaintiffs have failed to allege sufficient facts to make such a claim plausible. Plaintiffs respo

their allegations of (1) a custom in the industry by which drivers receive a gratuity, (2) Uber’s

nd t

representation to customers that gratuity is included in the fare, and (3) customers’ reasonab
expectations that the gratuity would be paid to the drivers are sufficient to demonstrate an im
contract with customers to provide that gratuity to drivers.

There are no allegations or judicially noticed evidence in the record of an express con
between Uber and customers covering this subject matter, which could preclude a finding of

contractual intent to benefit the third-party driveBee Lance Campet4 Cal. App. 4th at 203.

le

plie

[ract

mpl

Therefore, the third-party beneficiary analysis assumes an implied contract between Uber and its

customers.

Under California law, “[a]n implied contract is one, the existence and terms of which a

manifested by conduct.” Cal. Civ. Code § 1621. “Although an implied in fact contract may bé¢

inferred from the conduct, situation or mutual relation of the parties, the very heart of this king
agreement is an intent to promise. . . . Accordinglcontract implied in fact consists of obligatior
arising from a mutual agreement and intent to promise where the agreement and promise ha
been expressed in wordsGorlach v. Sports Club Co209 Cal. App. 4th 1497, 1507-08 (2012)
(internal quotation marks and citations omitted). “In order to plead a cause of action for impli
contract, ‘the facts from which the promise is iiegp must be alleged.’ . . . A course of conduct ¢
show an implied promise.California Emergency Physicians Med. Grp. v. PacifiCare of
California, 111 Cal. App. 4th 1127, 1134 (2003) (quotimungman v. Nevada Irr. Dis#Z0 Cal. 2d
240, 247 (1969)).

e

174

| of
S

Ve I

AN

Under a third-party beneficiary theory, “[a] comtt, made expressly for the benefit of a third

person, may be enforced by him at any time before the parties thereto rescal.itCivil Code §

18
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1559. “The intent of the contracting parties todf@ expressly that third party must appear from
the terms of the contract. . . . Nevertheless, the third person need not be named or identified
individually to be an express beneficiaryaiser Eng'’rs v. Grinnell Fire Prot. Sys. Cd.73 Cal.
App. 3d 1050, 1055 (1985) (internal citations omitted). Ascertaining the intent to benefit a thi
party is a “question of ordinary contract interpretatiodéss v. Ford Motor Cp27 Cal. 4th 516,
524 (2002). Such intent can be manifested bg tircumstances under which [the contract] was
made, and the matter to which it relates. . . . In determining intent to benefit a third party, the
contracting parties’ practical construction afatract, as shown by their actions, is important
evidence of their intent.'Spinks v. Equity Residential Briarwood Apartmefi#&l Cal. App. 4th

1004, 1024 (2009) (citations omitted). “While intenpigotal, there is no requirement that both g

the contracting parties must intend to benefit the third party. . . . Rather, it is sufficient that the

promisor must have understood that the promisee had such indrdt’1023 (citations omitted);

—h

174

cf. Cal. Civ. Code 8 1649 (“If the terms of a promise are in any respect ambiguous or uncertajn, it

must be interpreted in the sense in which the promisor believed, at the time of making it, that
promisee understood it."Buckley v. Terhunet41 F.3d 688, 695 (9th Cir. 2006) (“The inquiry
considers not the subjective belief of the promisor but, rather, the ‘objectively reasonable’
expectation of the promisee.” (quotiBank of the West v. Superior CquttCal. 4th 1254, 1265
(1992))).

Taken together, California’s rules for finding iamplied-in-fact contract and establishing
third-party beneficiary status require the follogiin this case: (1) facts and/or circumstances
implying Uber’s intent to collect gratuity from passengers as part of the service for which pas
are paying; and (2) facts and/or circumstancesaestrating the intent of Uber and the passengg
to benefit the drivers, or the intent of passengers to benefit the drivers which Uber must have
understood.

Uber argues that the factual allegations fail to demonstrate an intent to enter into an in
agreement to remit tips to drivers, and that the allegations actually demonstrate the opposite
the Complaint alleges that it was Uber’s practice not to tender the full amount of gratuities to

Plaintiffs. SeeCompl. § 19. Such a practiceulddemonstrate a lack of intent to enter into an
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agreement, or it could instead manifesreachof an implied agreement, the existence of which
evidenced by Plaintiffs’ allegations.
The Complaint spells out the circumstances upon which it is plausible that the parties

intended Uber to collect passenger gratuities through fare payments and that the parties inte

is

nde

drivers to be the third-party beneficiaries of the gratuity payments. It is already clear that Ubgr ar

passengers have an agreement for passengers to use the Uber application to hail drivers an
provide payment through the same application. Plaintiffs allege that Uber communicates to

passengers that tip is included in the cost of the service and there is no need to tip the driver
Compl. T 14. Plaintiffs also allege that it is customary in the car service industry for passeng

tip drivers approximately 20 percent, that “reasonable customers would assume” that this is t

l to

dire

Pr'S

amount of gratuity included in their fare, and that “reasonable customers would have expectgd” ti

drivers to receive such tipsd. 1 19, 20. All of these are circumstances surrounding the allegs

contract formation manifesting passengers’ inteat the tips included in their fares would benefiL

drivers. Meanwhile, Uber’s alleged statements to passengers that “gratuity is included,” com
with tipping customs and the expectations of passengers, likewise demonstrate Uber’s intent

collect passenger tips and to do so for the benefitioérs. Indeed, the use of the term “gratuity’

d

D

ine

to

plausibly indicates that that portion of the fareowever much it amounted to — was for the benefit

of the driver and not Uber. Even if Uber did not subjectively intend for the gratuity to benefit the

drivers, the company “must have understood that the promisee [passengers] had such intent
Spinks 171 Cal. App. 4th at 1023, and the “objectively reasonable expectation of the promise
[passengers]” would be that Uber intended to give the gratuity to the dBumidey 441 F.3d at
695.

Plaintiffs’ factual allegations are sufficient,this stage, to make it plausible that Uber an

il

its passengers entered into an agreement from which third-party drivers were intended to benefit

Accordingly, Uber’s motion to dismiss Plaintiffsfaim for breach of implied-in-fact contract under

the third-party beneficiary theory is denied.
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F. Quantum Meruit

Uber next argues that Plaintiffs’ claim captioned as “Unjust Enrich@aatitum Meruit
should also be dismissed, again because there is an express contract governing compensati
Plaintiffs respond that the Licensing Agreement dassspecifically cover the handling of gratuiti
intended for drivers, and courts in other jurisdictions have perngjttadtum meruitlaims to go

forward despite the existence of an express contract.

“A gquantum meruit or quasi-contractual recovery rests upon the equitable theory that 4

contract to pay for services rendered is implied by law for reasons of justice. . . . However, it
settled that there is no equitable basis for an implied-in-law promise to pay reasonable value
the parties have an actual agreement covering compensatedding Concepts, Inc. v. First
Alliance Mortgage Cg.41 Cal. App. 4th 1410, 1419 (1996é)cord Klein v. Chevron U.S.A., Inc.
202 Cal. App. 4th 1342, 1388 (2012) (“A plaintiff magt . . . pursue or recover on a quasi-contr

claim if the parties have an enforceable agreement regarding a particular subject matter.”).

4%

S

=

S Wi

Whe

ACt

The Court’s analysis for the first implied-in-fact contract claim applies here as well. Becau

Plaintiffs allege that the “gratuities” Uber collects are part of the fare paid by customers, and

Licensing Agreement governs how fares will be divvied up between drivers and Uber, the ag

he

een

covers the subject matter ofjgantum meruitlaim: compensation for services rendered. Plaintiffs

have failed to cite any binding authority holding otherwise.

Therefore, Uber’s motion to dismiss theantum meruitlaim is granted with prejudice.
G. Tortious Interference

Plaintiffs also allege that, because Uber advertises that tips are included and therefore
discourages tipping of drivers, Uber has irgetl with drivers’ contractual or economically

advantageous relationship with customers -aiomship that otherwise would have involved

customers tipping their drivers. Uber moves to disrthis claim as deficient, arguing that Plainti

[ffs

cannot allege a contractual relationship between drivers and customers for the payment of optior

gratuities, that Plaintiffs cannot demonstrate thay had an economic relationship with passengers

prior to the interference, and that Plaintiisve not alleged the required wrongful conduct under

tortious interference with economic relations. Ri#fis respond that their allegations are sufficient

21
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and that courts in other jurisdictions, under similar fact situations, have found that a claim for
tortious interference can proceed based upon a company’s misrepresentations leading custo

believe that service providers are receiving sufficient gratuity.

mer

Plaintiffs are really alleging two separate (yet related) torts under California law: tortious

interference with contract and tortious inteefiece with prospective economic advantage, which
have slightly different elements and therefore require separate an&gsiReeves v. Hanlor33
Cal. 4th 1140, 1152 (2004).

1. Tortious Interference with Contract

The elements of a tortious interference with contractual relations claim are (1) a valid
contract between plaintiff and a third party, (2) defendant’s knowledge of this contract, (3)
defendant’s intentional acts designed to induceeadir or disruption of the contractual relationsh
(4) actual breach or disruption of the contractual relationship, and (5) resulting ddthagel148.

Uber is correct that Plaintiffs cannot meet the first element of the tort because there c4g
valid contract for the payment of voluntary gratuities. An illusory agreement, in which no obli
is assumed by at least one of the parties, is not an enforceable contract under Califoiaeelaw,

Asmus v. Pac. BelP3 Cal. 4th 1, 16, 999 P.2d 71, 79 (2000) (“[A]n unqualified right to modify

terminate the contract is not enforceables8e alsdl Witkin, Summary of California Law (10th ed.

2005) Contracts, § 225 (“The doctrine of mutuality of obligation requires that the promises on
side bebinding obligationsn order to be consideration for each other.”). If the passenger alwg
reserves the right to tip or not to tip the driver, then there can be no valid contract. Even if it

“customary” practice to tip in the car servioglustry, Compl. T 19, Plaintiffs have not, and cann

allege that passengers were obligated to tip so as to create a valid contract with which Uber

interfered. Moreover, Plaintiffs have not evdleged the existence of a contract between drivers

and passengers.
Accordingly, Defendants’ motion to dismiss the tortious interference with contract clain

granted with prejudice.

22
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2. Tortious Interference with Prospective Economic Advantage

Interference with a prospective economic advantage is “a tort that similarly compensat
the loss of an advantageous economic relationship but does not require the existence of a le
binding contract.”Reeves33 Cal. 4th at 1152. To plead a claim for intentional interference wi
prospective economic advantage in California, a plaintiff must allege (1) an economic relatior
between the plaintiff and some third party, wthle probability of future economic benefit to the
plaintiff; (2) the defendant’s knowledge of théateonship; (3) the defendant’s intentional acts
designed to disrupt the relationship; (4) actual disruption of the relationship; and (5) economi
to the plaintiff proximately caused by the defendant’s aReseves33 Cal. 4th at 1152 n.6 (citing
Youst v. Longo43 Cal. 3d 64, 71 n.6 (1987)). And unlike a claim for tortious interference with

esf

Dally
h

shiy

ha

)

contract, for this claim a plaintiff must also plead “that the defendant engaged in an independent|

wrongful act in disrupting the relationship. . . . [Adat is independently wrongful if it is unlawful,
that is, if it is proscribed by some constitutional, statutory, regulatory, common law, or other
determinable legal standardld. at 1152 (internal citations and quotation marks omitted).
Uber attacks the sufficiency of the Complaint by arguing that the drivers had no relatio
with passengers with the probability of fut@@nomic benefit at the time that the alleged
interference took place. Citing the allegations in the Complaint, Uber notes that “Plaintiffs on
provided driving services for the passengéter Plaintiffs received the transportation request vig
the Uber application — i.e., after the passengers already understood from communications frg
that there was no need to provide a gratuity ferttansportation.” Def.’s Reply at 13. Therefore
there was not yet an economic relationship at the time that Uber allegedly interfered by
communicating that tip was included; and because of this communication, by the time driverg
passengers came together, there could have been no “probability of future economic benefit’
form of gratuities where passengers have lokstouraged from tipping. Moreover, Defendants
argue, there was no way for Uber to have knowledge of or to intentionally disrupt an econom
relationship that did not yet exist at the time of the alleged disruption. Plaintiffs respond that,

situations where tipping is customary, it does not matter when the alleged interference occur
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Because it is customary to tip car service drivers, passengers would have likely tipped the Ul
drivers had it not been for the communications from Uber discouraging them from tipping.

Uber citesPardi v. Kaiser Foundation Hospital889 F.3d 840 (9th Cir. 2004) for the
proposition that an economic relationship must have existed at the time of the alleged interfe
But Pardi is inapposite. There, the Ninth Circuit upheld the dismissal of the tortious interferer
claim because the future economic benefit for the plaintiff was merely speculative, not probal
it was a ruling on summary judgment after some factual developrtemtt 852-53. The plaintiff
was a former employee of a hospital who, after a dispute with his employer, agreed to resign
exchange for a monetary settlemelat. at 844—-46. When he applied for a job with another
employer, the hospital did not respond to the prospective employer’s requests for employmei
verification — inaction that the plaintiff allegedhave interfered with his “probable” employment
Id. at 847. The court reasoned that the plaintiff “was a job applicant with merely a ‘speculativ
expectation that a potentially beneficial relationship will aridel.”at 852 (citingkorea Supply Co.
v. Lockheed Martin Corp29 Cal. 4th 1134, 1158 (2003)). ThBardi does not stand for the
proposition that an economic relationship must exist at the time of the interference. Rather, i
merely holds that the prospective economic advantage cannot be speculative. Here, the alle
in the Complaint relying on customary practice of tipping drivers in the car service industry
establishes the “probability of future economic bgtheecessary to state a tortious interference
claim.

Plaintiffs cite to two District of Massachusetts cases in support of their tortious interfer
theory that are factually similar to this casého3e cases dealt with airport skycaps who alleged
by instituting a new policy requiring skycaps to collect $2 baggage handling fees when they t
airline passengers’ bags (which the skycaps had to turn in to the airline), the airline was tortig
interfering with their relationship with passeng#rat would have normally resulted in a tip they
could keep.Overka v. Am. Airlines, Inc265 F.R.D. 14 (D. Mass. 201@jFiore v. Am. Airlines,
Inc., 483 F. Supp. 2d 121 (D. Mass. 2007). Owerkacase is inapposite because the issue befq
the court was predominance of common questions for class certification under Federal Rule

Procedure 23(b)(3). 265 F.R.D. 14. But the couRikiore did deny the defendant’s motion to
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dismiss the tortious interference claim, reasoning that “the skycaps may be able to establish
American intentionally and maliciously interfered with their enjoyment of an expectancy of tip
from passengers.” 483 F. Supp. 2d at 128.

Like with the skycaps, Plaintiffs allege that it is customary to tip drivers in the car servi
industry, giving rise to an inference that it was probable that Uber drivers would have receive
but for Uber’s interference. It is of no consequence that the alleged interference took place 4
the passengers engaged the drivers because, if it was customary that drivers receive tips, Uk
plausibly knew that this would be a benefit accruing to the drivers at the time it discouraged t
by telling passengers tipping is included in the fare. AdailRiore is apt to the instant case
because it demonstrates that tortious interfereaat occur even if the interfering acts precedeq
the formation of a relationship between the employee and the customer. To hold otherwise V|
create a perverse result; a tortfeaser could diahdity for interference with prospective economi
advantage simply be broadly announcing his wrongful intent and thereby unilaterally alter thg

parties’ expectations. It also defies the nature of the tort — interferencgrasttectiveeconomic

advantage.
Uber also argues that Plaintiffs have failed to allege the final element of tortious interfe
with prospective economic advantage — that an “independently wrongful act” disrupted the

relationship. Such an act must be “proscribed by some constitutional, statutory, regulatory, g
law, or other determinable legal standar&&éeves33 Cal. 4th at 1152. Uber contends that it
cannot be unlawful to advertise to customers that they do not need to tip their driver because
S0 is reiterating the obvious fact that tipping is optional. Plaintiffs respond that Uber’s allegeq
statements to customersd, that gratuity is included) are misrepresentations because they de
customers into believing that the drivers are receiving gratuity already. These allegations of
misrepresentation and deception — which the Complaint can be fairly read as asserting a clai
fraudulent business practices under section 172@@eaCalifornia Business and Professions Cod
are sufficient to state an independent unlawfuf@cpurposes of the claim of tortious inference

with prospective economic advantage.
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Because Plaintiffs have plausibly alleged the elements of tortious interference with
prospective economic advantage, Defendants’ motion to dismiss that claim is denied.

H. Unfair Competition Law (UCL)

As described above, Plaintiffs have madgaim under California’s Unfair Competition
Law, or California Business and Professions C&d&200 (“UCL”"). To establish a violation of th
UCL, a plaintiff may plead a violation under any aie¢hree substantive prongs of the law: the
“unlawful” prong, which requires the allegation of violation of some underlying law as a predig
act; the “unfair” prong, which requires a plaintiff to meet one of three tests for unfairness desg
below; and the “fraudulent” prong, which alleges a business act that is likely to deceive mem
the public. Perez v. Wells Fargo Bank, N,A29 F. Supp. 2d 988, 1003 (N.D. Cal. 2013).

Plaintiffs allege that Defendants engagedunlawful, unfair, or fraudulent business acts ¢
practices, in that Defendants have committed the tort of interference with contractual and/or

advantageous relations, unjustly enriched themselves, breached implied contracts with the d

D

ate
Cribe

DETS

river

and with customers for whom the drivers are third party beneficiaries, and have violated Californi

Labor Code Sections 351 and 2802.” Compl. | 41is dlearly states a claim of “unlawful busing
practices” under the UCL, alleging California staty and common law violations as predicate
unlawful acts for the UCL claims. Defendants arthe, as a derivative claim, the UCL claim
should be dismissed where its predicate cldimmse been dismissed. Defendants are corfeet.
Rice v. Fox Broad. Cp330 F.3d 1170, 1182 (9th Cir. 2003). Consequently, Plaintiffs’ allegatiq
under the UCL claim are stricken to the extent they assert and rely upon the following predicg
implied-in-fact contract between Uber and drivepgantum merujtand tortious interference with
contractual relations. Since the remaining claims survive, they also survive as predicate actg
the UCL claim.

Defendants also argue that the UCL clairansirely derivative, in that it fails to assert a
standalone, non-derivative claim for liability under the UCL, which would fall under the “unfai
“fraudulent” prongs of the UCL.

Because the California Supreme Court has not established a definitive test to determit

whether a business practice is unfair, “a splaéwuthority developed among the Courts of Appeal,
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which have applied three different tests for unfairness in consumer c&sesi’v. San Fernando
Valley Bar Ass'n182 Cal. App. 4th 247, 256 (2010). The cou®mm described these tests:

The test applied in one line of cases . . . requires that the public policy
which is a predicate to a consumer unfair competition action under the
“unfair” prong of the UCL must be tethered to specific constitutional,
statutory, or regulatory provisions.

The test applied in a second line of cases is whether the alleged
business practice is immoral, unethical, oppressive, unscrupulous or
substantially injurious to consumers and requires the court to weigh
the utility of the defendant’s conduct against the gravity of the harm to
the alleged victim.

The test applied in a third line of cases draws on the definition of
“unfair” in section 5 of the Federal Trade Commission Act (15 U.S.C.

8 45, subd. (n)), and requires that (1) the consumer injury must be
substantial; (2) the injury must not be outweighed by any
countervailing benefits to consumers or competition; and (3) it must be
an i_rguay that consumers themselves could not reasonably have
avoided.

Id. at 256-57 (omitting internal citations). Plaintiffs have asserted no specific allegations or
advanced any specific argument establishing they have stated a claim of “unfair” business pr

as defined above.

A CHi

To state a claim under the UCL'’s fraudulerdnpy based on false advertising or promotional

practices “it is necessary only to show that members of the public are likely to be deciived.”
Tobacco Il Casest6 Cal. 4th 298, 312 (2009) (citik@asky v. Nike, In¢c27 Cal. 4th 939, 951
(2002)). The standard for finding a likelihood of deception is that of a “reasonable consumer
neither the most vigilant and suspicious of advertising claims nor the most unwary and
unsophisticated, but instead is ‘the ordinary consumer within the target popula@agman v.
Skype InG.220 Cal. App. 4th 217, 226 (2013) (quotirayie v. Procter & Gamble Cp105 Cal.
App. 4th 496, 509-510 (2003)). UCL claims premised on fraudulent conduct trigger the heig
pleading standard of Federal Rule of Civil Proced(b), which requires a plaintiff to state that tl
circumstances constituting fraud (or the claim “sound[ing] in fraud”) “with particularkgarns v.

Ford Motor Co, 567 F.3d 1120, 1125 (9th Cir. 2009). Pleadings must “be specific enough to
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defendants notice of the particular misconduct so that they can defend against the charge and nc

deny that they have done anything wronlyéss v. Ciba-Geigy Corp. US217 F.3d 1097, 1106
(9th Cir. 2003) (internal citations and quotations omitted).
The Complaint alleges the following: Uber advertises “on its website and in marketing

materials, that gratuity is included and there is no need to tip the driver,” reasonable custome

rs

would expect that drivers would receive that gtgtWber does not remit the entirety of the gratuity

to drivers, and as such, Uber’s statements are “deceptive and misleading.” These allegation
plausible that a reasonable consumer would likelgdzeived to the detriment of drivers. Plaintif
also allege with sufficient particularity the circumstances of the misrepresentations that woulg

satisfy the heightened pleading standards of Rule 9(b).

Accordingly, Defendants’ motion to dismiss arelalone UCL claim for unfair or fraudulent

business practices is granted in part, but denied irf part.

l. Individual Defendants

5 M«

fs

Finally, Uber seeks to dismiss Travis Kalanick and Ryan Graves, Uber’s President andl Vic

President, respectively, from the Complaint, arguing that the Complaint is insufficient as to th

that it merely alleges that they are “responsible for the pay practices and employment policie

Uber.” Compl. 1 8-9. Uber notes that there are no specific factual allegations as to how eilher

these individuals interfered with any alleged contract, entered into any express or implied co

or entered into any employment relationship withiRiffs. Plaintiffs respond that the specifics o

em |

5 Of

trac

i

their involvement will have to await the discovery process and that the allegation that they were

responsible for the policies leading to the alleged liability is sufficient at this stage. Plaintiffs also

cite to two cases demonstrating that individuals can be personally liable for violating the UCL anc

for tortious interference with contract in connection with their role in a corpor&i@ampus
Vitus v. SteinerNo. 2:12-CV-01381-TLN, 2013 WL 4431992, at *6 (E.D. Cal. Aug. 16, 2013),
Klein v. Oakland Raiders, Ltd211 Cal. App. 3d 67, 80—81 (1989), respectively. However, the

Steinercase is inapposite because the court’s individual liability analysis was in regard to a

® The Court does not address the available scope of monetary relief, if any, under the
this case.
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trademark infringement claim and not to any claim involved h8ee2013 WL 4431992, at *6.
And Klein involved individual liability under a partnership structure rather than a corporation.
Nonetheless, that case does cite California authlooiiying that individual officers of a corporatio|
can be held liable for tortious interference with contr&se211 Cal. App. 3d at 81 (citingolden
v. Anderson256 Cal. App. 2d 714, 719-20 (1967)).

Under California law, the corporate form insulates the corporation’s officers, like Kalan

>

ick

and Graves, from certain (but not all) liability in their role with the corporation. “The legal fictipn

of the corporation as an independent entity — and the special benefit of limited liability permitfed

thereby — is intended . . . to insulate officers from liability for corporate contracts; the corporat
fiction, however, was never intended to insulate officers from liability for their own tortious
conduct.” Frances T. v. Vill. Green Owners Ass#2 Cal. 3d 490, 507-08 (1986). “Directors arg

jointly liable with the corporation and may be joined as defendants if they personally directed

participated in the tortious conductld. at 504. But “[d]irectors or officers of a corporation do not

incur personal liability for torts of the corporation merely by reason of their official position, ur
they participate in the wrong or authorize or direct that it be dcUnited States Liab. Ins. Co. v.

Haidinger-Hayes, Ini, 1 Cal. 3d 586, 595 (1970). Additionally, “an owner or officer of a

corporation may be individually liable under the Ui€he or she actively and directly participate$

in the unfair business practiceBradstreet v. Wondl61 Cal. App. 4th 1440, 1458 (2008),
abrogated on other grounds by Martinez v. Cc, 49 Cal. 4th 35 (2010).

Plaintiffs allege simply that the individual defendants were responsible, as the executi
officers of Uber, for the company’s employment policies and pay practices. As noted above,
cannot make them liable for any claim based upon Uber’s alleged breach of contract or, relat
failure to reimburse employees under section 28QBe{California Labor Code. Plaintiffs have
cited no authority establishing that individu#ficers of a corporation may be held liable under

section 2802. Accordingly, Defendants’ motion tendiiss the individual directors is granted with
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prejudice as to the remaining breach of implied-in-fact contract claim and the claim under se(
2802!

As for the surviving tortious interference with prospective economic advantage claim g

tion

nd t

remaining UCL claims, even though the corporate form does not shield the officers from liability,

Plaintiffs have failed to allege enough specific allegations showing that Kalanick and Graves
“personally directed or participated in the tortious conduet Frances T42 Cal. 3d at 504.
Neither have they sufficiently alleged that theyti\agly and directly participate[d] in [any] unfair
business practice[s].See Bradstreefl61 Cal. App. 4th at 1458. Identifying their roles in the
corporation and alleging that they were “responsible” for pay practices and employment polic
does not make it plausible that they were personally liable, any more so than it would make 3
officer responsible for the torts allegedly committed by their corporation. California law does
impose liability on corporate officers merely for their role in the corporation, but only for wron
acts in which they have been personally involvUnited States Liab. Ins. C, 1 Cal. 3d at 595.
Accordingly, Defendants’ motion to dismiss Kalanick and Graves from Plaintiffs’ claims for to
interference and unfair business practices is gdarfRecognizing that this claim could “ possibly
cured by additional factual allegations” establishing the requisite personal involvement in the
alleged wrongful acts of the Corporation, thelsems against the individual defendants are
dismissed without prejudicé&SeeSomers729 F.3d at 960.

.  CONCLUSION

For the foregoing reasons, the C@BRANTS, with prejudice, Defendants’ motion to

dismiss the following claims:

. standalone statutory gratuity violation;

. breach of implied-in-fact contract between Uber and drivers;
. guantum merujt

. tortious interference with contractual relations;

" Should Plaintiffs discover relevant autiyior individual liability under section 2802, the
may move for reconsideration.
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The CourtGRANTS, without prejudice, Defendants’ motion to dismiss the following

claims:

The CourtDENIES Uber’s motion to dismiss the following claims:

This order disposes of Docket No. 39.

IT 1S SO ORDERED.

Dated: December 5, 2013

UCL claim for “unlawful” business practices predicated on the above claims, excef
for the statutory gratuity violation; and
claims against the individual Defendants for the statutory reimbursement claim anc

third-party beneficiary of the implied-in-fact contract.

UCL claim for “unfair” business practices; and
claims against individual Defendants for the tortious interference with prospective

economic advantage and surviving UCL claims.

statutory employee reimbursement violation;

breach of implied-in-fact contract under the third-party beneficiary theory;
tortious interference with prospective economic advantage;

UCL claim for “unlawful” business practices predicated on the above three (3)
claims;

UCL claim for “fraudulent” business practices; and

non-California putative class members from the surviving claims.

EDW;; i:ﬁ CHEN

United States District Judge
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