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1. PURPOSES AND LIMITATIONS
21
Disclosure and discovery activity in this action are likely to ineg@wduction of confidential,
22
proprietary, or private information for which special protection from publidasre and from use for
23
any purpose other than prosecuting this litigation may be warranted. Awlgrdhe parties hereby
24
stipulate to and petition the court to enter the following Stipulated d®reteOrder. The parties
25
acknowledge that this Order does not confer blanket protections on all dieslosuesponses to
26
discovery and that the protection it affords from public disclosure andtes®ls only to the limited
27
information or items that are entitled to confidential treattrunder the applicable legal principles. The
28
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parties further acknowledge, as set forth in Sect®f below, that this Stipulated Protective Order do
not entitle them to file confidential information under seal; Civil LLldvale 795 sets forth thermpcedures
that must be followed and the standards that will be applied when a party seeilksiparfrom the court
to file material under seal.

2. DEFINITIONS

2.1 Challenging Party: a Party or Non-Party that challenges the desigofinformation or

items under this Order.

2.2 “CONFIDENTIAL” Information or Items information (regardless of how it is generats

stored or maintained) or tangible things that qualify for protectioeniRederal Rule of Civil
Procedure 26(c).

2.3 Counsel (without gualifier): Outside Counsel of Record and House Counsell@s we

their support staff).

24 Designating Partya Party or NorRarty that designates information or items that it

produces in disclosures or in responses to discovery as “CONFIDENTIAHIGHLY
CONFIDENTIAL —ATTORNEYS’ EYES ONLY” or “HIGHLY CONFIDENTIAL —- SOURCE CODE’

2.5 Disclosure or Discovery Material: all items or information, regardlesiseoinedium or

manner in which it is generated, stored, or maintained (including, amongluttgs, testimony,
transcripts, and tangible things), that are produced or generatetlwsdres or responses to discovery
this matter.

2.6 Experta person with specialized knowledge or experience in a matter pertineat to {
litigation who (1) has been retainbyg a Party or its counsel to serve as an expert witness or as a
consultant in this action, (2) is not a past or current employee ofyadPafta Party’s competitor, and (3
at the time of retention, is not anticipated to become an employee of aRargy@arty’s competitor.

2.7 ‘HIGHLY CONFIDENTIAL —ATTORNEYS’ EYES ONLY” Information or Items

extremely sensitive “Confidential Information or Iltems,” disclosure luttvto another Partfexcluding
House Counsebr Non-Party would create a substahtigk of serious harm that could not be avoided

less restrictive means.
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2.8 “HIGHLY CONFIDENTIAL —SOURCE CODE”" Information or Itemgxtremely

sensitive “Confidential Information or Iltems” representing computer code aondia®d comments and
revisian histories, formulas, engineering specifications, or schematics tia debtherwise describe in
detail the algorithms or structure of software or hardware desigadoslire of which to another Party g
Non-Party would create a substantial risk of serious harm that could not ble@byi éss restrictive
means.

29 House Counsehttorneys who are employees of a party to this action. House Couns
does not include Outside Counsel of Record or any other outside counsel.

2.10 NonParty any natural person, partnership, corporation, association, or other letyal ¢
not named as a Party to this action.

2.11 Outside Counsel of Record: attorneys who are not employees of a padyauditm but

are retained to represent or advise a party to this satidmave appeared in this action on behalf of th
party or are affiliated with a law firm which has appeared on behaiboparty.

2.12 Party any party to this action, including all of its officers, directors, engdey
consultants, retained experts, and Outside Counsel of Record (and their stgsfs)rt

2.13 _Producing Party: a Party or NBarty that produces Disclosure or Discovery Material
this action.

2.14 Professional Vendorgersons or entities that provide litigation support services (e.qg.

photocopying, videotaping, translating, preparing exhibits or demonstrations, antiogyastoring, or
retrieving data in any form or medium) and their employees and subcontractors

2.15 Protected Material: any Disclosure or Discovery Materialithdesignated as

“CONFIDENTIAL,” or as “HIGHLY CONFIDENTIAL —ATTORNEYS’ EYES ONLY.” or as
“HIGHLY CONFIDENTIAL —SOURCE CODE.”

2.16 Receiving Party: a Party that receives Disclosure or Discovery Material from aciigpag
Party.
3. SCOPE

The protections conferred by this Stipulation and Order cover not only Pcbkaterial (as

defined above), but also (1) any information copied or extracted from Proteatedd¥l (2) all copies,
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excerpts, summaries, or compilations of Protected Material; and (8stimgony, conversations, or
presentations by Parties or their Counsel that might reveal Prokdatedal. However, the protections
conferred by this Stipulation and Order do not cover the following irdbom: (a) any information that i
in the public domain at the time of disclosure to a Receiving Party or begarteof the public domain
after its disclosure to a Receiving Party as a result of pulolitadt involving a violation of this Order,
including becoming part of the public record throughl or otherwise; and (b) any information known
the Receiving Party prior to the disclosure or obtained by the Regétairty after the disclosure from &
source who obtained the information lawfully and under no obligation of confdignto the Degnating
Party. Any use of Protected Material at trial shall be governed by a separateeagreeorder.
4. DURATION

Even after final disposition of this litigation, the confidentiality oliigias imposed by this Orde
shall remain in effect until a Digmating Party agrees otherwise in writing or a court order otherwise
directs. Final disposition shall be deemed to be the later of (1) diswiisdbclaims and defenses in thig
action, with or without prejudice; and (2) final judgment herein after the atimpland exhaustion of al
appeals, rehearings, remands, trials, or reviews of this action, irghinginime limits for filing any
motions or applications for extension of time pursuant to applicable law.

5. DESIGNATING PROTECTED MATERIAL

5.1 Exerdse of Restraint and Care in Designating Material for Protedianh Party or Non

Party that designates information or items for protection under this g take care to limit any suc
designation to specific material that qualifies under the apptepstandards. To the extent it is practic
to do so, the Designating Party must designate for protection only those padieoél, documents,
items, or oral or written communications that qualifgo that other portions of the material, document
items, or communications for which protection is not warranted are not amjetifiably within the
ambit of this Order.

Mass, indiscriminate, or routinized designations are prohibited. Desiga#hat are shown to bg
clearly unjustified or that haugeen made for an improper purpose (e.g., to unnecessarily encumber
retard the case development process or to impose unnecessary expenses andnboittEngaoties)

expose the Designating Party to sanctions.
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If it comes to a Designating Party’s atientthat information or items that it designated for
protection do not qualify for protection at all or do not qualify for the leveratfection initially asserted
that Designating Party must promptly notify all other parties that it is withdgativemistaken
designation.

5.2 Manner and Timing of Designations. Except as otherwise provided in this(Sedee.qg.

second paragraph of section 5.2(a) below), or as otherwise stipulated od obdsc®sure or Discovery
Material that qualifies for protection under this Order must be clearly sgndésd before the material is
disclosed or produced.

Designation in conformity with this Order requires:

(a)for information in documentary form (e.g., paper or electronic documentsxdutdimg

transcripts oflepositions or other pretrial or trial proceedings), that the Producing Herthe legend
“CONFIDENTIAL" or “HIGHLY CONFIDENTIAL —ATTORNEYS' EYES ONLY” or “HIGHLY
CONFIDENTIAL — SOURCE CODE” to each page that contains protected material. If oolyi@npor
portions of the material on a page qualifies for protection, the Producityga&ar must clearly identify
the protected portion(s) (e.g., by making appropriate markings in the magdmust specify, for each
portion, the level of protectiobeing asserted.

A Party or NonParty that makes original documents or materials available for inspested not
designate them for protection until after the inspecting Party has ediisdiich material it would like
copied and produced. During thepestion and before the designation, all of the material made avalil
for inspection shall be deemed “HIGHLY CONFIDENTIALATTORNEYS' EYES ONLY.” After the
inspecting Party has identified the documents it wants copied and proce®dotlucing Party nsti
determine which documents, or portions thereof, qualify for protection und@rties. Then, before
producing the specified documents, the Producing Party must affix the apprisueate
(“CONFIDENTIAL" or “HIGHLY CONFIDENTIAL —ATTORNEYS' EYES ONLY’ or “HIGHLY
CONFIDENTIAL — SOURCE CODE) to each page that contains Protected Material. If onlyi@npmrt
portions of the material on a page qualifies for protection, the Producitygalsar must clearly identify
the protected portion(s) (e.g., by making appropriate markings in the magthmust specify, for each
portion, the level of protection being asserted.
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(b) for testimony given in deposition or in other pretrial or trial proceedihgs$ the Designating

Party identify on the record, befoleetclose of the deposition, hearing, or other proceeding, all protected

testimony and specify the level of protection being asserted. Whamitrigctical to identify separately
each portion of testimony that is entitled to protection and it apgestiisubstantial portions of the
testimony may qualify for protection, the Designating Party may ineokihie record (before the
deposition, hearing, or other proceeding is concluded) a right to have up to 21 idaysifypthe specific
portions of the teshony as to which protection is sought and to specify the level of proteciiug be

asserted. Only those portions of the testimony that are appropriatejyated for protection within the

21 days shall be covered by the provisions of this Stipulatedd@re OrderAlternatively, a Designating

14

Party may specify, at the deposition or up to 21 days afterwards if tied meproperly invoked, that the
entire transcript shall be treated as “CONFIDENTIAL” or “HIGHLY CORENTIAL —ATTORNEYS’
EYES ONLY.”

Parties shall give the other parties notice if they reasonably expect aidepbgiaring or other
proceeding to include Protected Material so that the other pamiesneare that only authorized
individuals who have signed the “Acknowledgment and Agreement to Be Bound” (Exjdnié Aresent
at those proceeding8he use of a document as an exhibit at a deposition shall not in any waytaffec
designation as “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL-ATTORNEYS’ EYES ONLY.”

Transcripts containing Protected Material shall have an obvious legehd tithet page that the
transcript contains Protected Material, and the title page shall be follgnaetish of all pages (including
line numbers as appropriate) that have been designated as Protected Muatdha level of protection
being asserted by the Designating Party. The Designating Party shall theooourt reporter of these
requirements. Any transcript that is prepared before the expiration edl@yieriod for designation shal
be treated ding that period as if it had been designated “HIGHLY CONFIDENTIAAH ORNEYS’
EYES ONLY” in its entirety unless otherwise agreed. After the expm of that period, the transcript

shall be treated only as actually designated.

(c) for information produced in some form other than documentary and for any otherdangib
items that the Producing Party affix in a prominent place on the exterior obthaiger or containers in

which the information or item is stored the legend “CONFIDENTIAL*IIGHLY CONFIDENTIAL —

STIPULATED PROTECTNE ORDER 6 CASENO. 13-cv-0397FMMC
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ATTORNEYS’' EYES ONLY” or “HIGHLY CONFIDENTIAL — SOURCE CODE". If only a portion or
portions of the information or item warrant protection, the Producing,Rarthe extent practicable, shg
identify the protected portion(s) and specify thesleof protection being asserted.

5.3 Inadvertent Failures to Designatketimely corrected, an inadvertent failure to designa

qualified information or items does not, standing alone, waive the Designatity(sPPight to secure
protection under this Order for such material. Upon timely correction dfigrdgion, the Receiving Par
must make reasonable efforts to assure that the material is treated in azzontdathe provisions of thi
Order.

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1 Timing of Challenges. Any Party or NdParty may challenge a designation of

confidentiality at any time. Unless a prompt challenge to a DesignatitygsRamfidentiality designatiory
is necessary to avoid foreseeable, substantial unfairness, unnecessaryebargenss, or a significant
disruption or delay of the litigation, a Party does not waive its right téectgel a confidentiality
designation by electing not to mount a challenge promptly after the originghalésn is disclosed.

6.2 Meet and ConfeiThe Challenging Party shall initiate the dispute resolution process

providing written notice of each designation it is challenging and deasgibe basis for each challengd.

To avoid ambiguity as to whether a challenge has been made, the writtermmdticecite that the
challenge to confidentiality is being made in accordance with this speiignaph of the Protective
Order. The parties shall attempt to resolve each challenge in good faith d@rieginghe process by
conferring directly (in voice to voice dialogue; other forms of communicat®netr sufficient) within 14
days of the date of service of notice. In conferring, the Challenging Partyermlain the basis for its
belief that the confidentiality designation was not proper and givsthe Designating Party an
opportunity to review the designated material, to reconsider the ctaores, and, if no change in
designation is offered, to explain the basis for the chosen designation.|é&rnghrg Party may proceed
the next stage dhe challenge process only if it has engaged in this meet and confer process first o
establishes that the Designating Party is unwilling to participate ingéleand confer process in a timg

manner.
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6.3 Judicial Interventionlf the Parties cannotselve a challenge without court intervention,

the Designating Party shall file and serve a motion to retain confitigriader Civil Local Rule 7 (and
in compliance with Civil Local Rule 78, if applicable) within 21 days of the initial notice of challengg
within 14 days of the parties agreeing that the meet and confer process wilaie teeir dispute,
whichever is earlier. Each such motion must be accompanied by a competentidecéraning that the
movant has complied with the meet and confer requirements imposed in txipgeraragraph. Failure
by the Designating Party to make such a motion including the required deolavithin 21 days (or 14
days, if applicable) shall automatically waive the confidentiality desmmédr each challenged
designation. In addition, the Challenging Party may file a motion challengingfideratiality designation
at any time if there is good cause for doing so, including a challenge to itpeaties of a deposition
transcript or any portions there Any motion brought pursuant to this provision must be accompanig
a competent declaration affirming that the movant has complied withebeand confer requirements
imposed by the preceding paragraph.

The burden of persuasion in any such challenge proceeding shall be on the Dedrarating
Frivolous challenges and those made for an improper purpose (e.g., to hargssserunmecessary
expenses and burdens on other parties) may expose the Challenging Partyotassaidess the
Designating Brty has waived the confidentiality designation by failing to file a motioetan
confidentiality as described above, all parties shall continue to d@fenthaterial in question the level o}
protection to which it is entitled under the ProducingyPadesignation until the court rules on the
challenge.

7. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1 Basic Principles. A Receiving Party may use Protected Material that is disclosed or
produced by another Party or by a Non-Party in connection with this case only for pngsetaiending,
or attempting to settle this litigation. Such Protected Material may be shsictmly to the categories of
persons and under the conditions described in this Order. When the litigegibedn terminated, a
ReceivingParty must comply with the provisions of sectiorb&fiow (FINAL DISPOSITION).

Protected Material must be stored and maintained by a Receiving Party atanlandtin a

secure manner that ensures that access is limited to the persons authorizédsuDdeert
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7.2 Disclosure of “CONFIDENTIAL” Information or ItemdJnless otherwise ordered by th

court or permitted in writing by the Designating Party, a Receiviny Paay disclose any information o
item designated “CONFIDENTIAL” only to:

(a) the Receing Party’s Outside Counsel of Record in this action, as well as employeéd of
Outside Counsel of Record to whom it is reasonably necessary to disclodertination for this
litigation and who have signed the “Acknowledgment and Agreement to BelBthat is attached herel
as Exhibit A;

(b) the officers, directors, and employees (including House Counsel) of thviRgdarty to
whom disclosure is reasonably necessary for this litigation and who haee $ige “Acknowledgment
and Agreement to Be Bound” (Exhibit A);

(c) Experts (as defined in this Order) of the Receiving Party to whsetodure is reasonably
necessary for this litigation and who have signed the “Acknowledgment andwegre® Be Bound”
(Exhibit A);

(d) the court and its persorine

(e) court reporters and their staff, professional jury or trialdtargs, and Professional Vendor

to whom disclosure is reasonably necessary for this litigation and weastmed the “Acknowledgment

and Agreement to Be Bound” (Exhibit A);

(f) during their depositions, witnesses in the action to whom disclosure isashsoecessary
and who have signed the “Acknowledgment and Agreement to Be Bound” (Exhibitl&3s otherwise
agreed by the Designating Party or ordered by the.d@ages of trascribed deposition testimony or
exhibits to depositions that reveal Protected Material must laeagely bound by the court reporter ang
may not be disclosed to anyone except as permitted under this Stipulatetiver@eder.

(9) the author or recipient of a document containing the information ot@dcus or other perso
who otherwise possessed or knew the information.

7.3 Disclosure of “HIGHLY CONFIDENTIAL-ATTORNEYS’' EYES ONLY”and

“HIGHLY CONFIDENTIAL —SOURCE CODE” Information or Item&/nless therwise ordered by the

court or permitted in writing by the Designating Party, a Receiviny Ray disclose any information o

STIPULATED PROTECTNE ORDER 9 CAsSENO. 13-cv-0397FMMC

J7J

—




FENWICK & WEST LLP

ATTORNEYS AT LAW

SAN FRANCISCO

© 00 N o o A W N B

N N N N N N N N DN R P R R R R R R R
o ~N O ;O N DO N RO OO o0 N oYy 10N 0O O NE-R O

item designated “HIGHLY CONFIDENTIAL-ATTORNEYS' EYES ONLY” or “HIGHLY
CONFIDENTIAL — SOURCE CODE'only to:

(a) the Receivingarty’s Outside Counsel of Record in this action, as well as employees of
Outside Counsel of Record to whom it is reasonably necessary to disclodertination for this
litigation and who have signed the “Acknowledgment and Agreement to Be Bthaitd$ attached here
as Exhibit A;

(b) Designated House Counsel of the Receiving Party (1) who has no involvemempietitive
decisionmaking, (2) to whom disclosure is reasonably necessary for thegiting (3) who has signed tl
“Acknowledgment and Agreement to Be Bound” (Exhibit A), and (4) as to whom thedwn@s set forth
in paragraph 7.4§6l), below, have been followed,;

(c) Experts of the Receiving Party (1) to whom disclosure is reagonabéssary for this
litigation, (2) who have signed the “Acknowledgment and Agreement to Be Boundbii&k)) and (3)
as to whom the procedures set forth in paragraph 7.4(a)(2), below, have beeedfollo

(d) the court and its personnel;

(e) court reporters and their staff, professional jury or trinfattantsmock jurorsand
Professional Vendors to whom disclosure is reasonably necesstrig fidigation and who have signed
the “Acknowledgment and Agreement to Be Bound” (Exhibit A); and

(f) the author or recipient of a document containing thermétion or a custodian or other pers
who otherwise possessed or knew the information.

7.4 Procedures for Approving or Objecting to Disclosure of “HIGHLONFIDENTIAL —

ATTORNEYS’' EYES ONLY” or “HIGHLY CONFIDENTIAL — SOURCE CODE Information or Items

to Designated House Counsel or Experts.

(a)(1) Unless otherwise ordered by the court or agreed to in writittgellyesignating Party, a

said

Party that seeks to disclose to Designated House Counsel any informateon thrat has been designated

“HIGHLY CONFIDENTIAL —ATTORNEYS’ EYES ONLY” or “HIGHLY CONFIDENTIAL —
SOURCE CODE'pursuant to paragraph 7.3(b) first must make a written request to the Diegidtaty
that (1) sets forth the full name of the Designated House Counsel arty tedcstate of his ordn

residence, and (2) describes the Designated House Counsel’'s current arablpdésmseeable future

STIPULATED PROTECTNE ORDER 10 CAseENoO. 13-cv-0397FMMC
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primary job duties and responsibilities in sufficient detail to deitez if House Counsel is involved, or
may become involved, in any competitive demi-making.

(a)(2) Unless otherwise ordered by the court or agreed to in writitfieldyesignating Party, a
Party that seeks to disclose to an Expert (as defined in this Order) amyatém or item that has been
designated “HIGHLY CONFIDENTIAL-ATTORNEYS’ EYES ONLY” or “HIGHLY
CONFIDENTIAL — SOURCE CODE” pursuant to paragraph 7.8tay make such disclosure to that
Expert without disclosure of the identity of the Expert as long as the tHgp@t a current officer,
director, or employee of a competitor of the Receiving Party or artedpa become one. Any disclosu
to an Expert who is a current officer, director, or employee of a competitoe &eceiving Party or
anticipated to become one requires that the Receiving Party first must makem meguest to the
Designating Party that (1) identifies the general categories of “HNGEIONFIDENTIAL —
ATTORNEYS’ EYES ONLY” or “HIGHLY CONFIDENTIAL — SOURCE CODE” information that the
Receiving Party seeks permission to disclose to the Expert, (2) sethéoftii name of the Expert and
the city and state of his or her primary residence, (3) attaches a copy of éneéskoqrrent resume, (4)
identifies the Expert’s current employer(s), (5) identifies each persemtity from whom the Expert hag
received compensation or funding for work in his or her areas of experts&bom the expert has
provided professional services, including in connection with a litigattcamyatime during the preceding
five years, and (6) identifies (by name and number of the case, filing datecatidrl of court) any
litigation in connection with which the Expert has offered expert testimoolding through a

declaration, report, or testimony at a deposition or trial, during the pneciak years.

(b) A Pary that makes a request and provides the information specified in the peeoespective

paragraphs may disclose the subject Protected Material to the identifiggh&led House Counsel or
Expert unless, within 14 days of delivering the request, thg Rar¢ives a written objection from the
Designating Party. Any such objection must set forth in detail the grounds dminisibased.

(c) A Party that receives a timely written objection must meet and confethgitbesignating
Party (through direct voe to voice dialogue) to try to resolve the matter by agreement within daysn
of the written objection. If no agreement is reached, the Party seeking to malseltsude to Designate

House Counsel or the Expert may file a motion as provided in Civil Local/Raled in compliance with

STIPULATED PROTECTNE ORDER 11 CAsENoO. 13-cv-0397FMMC
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Civil Local Rule 795, if applicable) seeking permission from the court to do so. Any such motion m

ust

describe the circumstances with specificity, set forth in detail thengaduoy the disclosure to Designated

House Counsel or the Expert is reasonably necessary, assess the risk of hdwerdikakosure would
entail, and suggest any additional means that could be used to reduisk tha&ddition, any such
motion must be accompanied by a competent declamd¢iscribing the parties’ efforts to resolve the
matter by agreement (i.e., the extent and the content of the meet and conésiahsgand setting forth
the reasons advanced by the Designating Party for its refusal to approiselibsuce.

In any suchproceeding, the Party opposing disclosure to Designated House Counsel or the
shall bear the burden of proving that the risk of harm that the disclosutd @ntail (under the safeguar
proposed) outweighs the Receiving Party’s need to disclederttected Material to its Designated Ho
Counsel or Expert.

8. SOURCE CODE

(a) To the extent production of source code becomes necessary in this case, a Ralty;
may designate source code as “HIGHLY CONFIDENTIAROURCE CODE" if it comprises or includg
confidential, proprietary or trade secret source code.

(b) Protected Material designated as “HIGHLY CONFIDENTIAISOURCE CODE” shall
be subject to all of the protections afforded to “HIGHLY CONFIDENTIARFTORNEYS' EYES
ONLY” information and may be disclosed only to the individuals to whom “HIGHLY CONFIDENTIA
— ATTORNEYS’ EYES ONLY” information may be disclosed, as set forth in Paphg 7.3 and 7.4.

(©) Any source code produced in discovery shall be made available for inspétia format
allowing it to be reasonably reviewed and searched, during normal businesshatuother mutually
agreeable times, at an office of the Producing Party’s counsel or anathelly agreed upon location.
The source code shall be made available foreicispn on a secured computer in a secured room with
Internet access or network access to other computers, and the Receiving Rarty sbpy, remove, or
otherwise transfer any portion of the source code onto any recordable mediardalbée deviceThe
Producing Party may visually monitor the activities of the Recgiliarty’s representatives during any
source code review, but only to ensure that there is no unauthorized recordimg,copiransmission o

the source code.

STIPULATED PROTECTNE ORDER 12 CAsENO. 13-cv-0397FMMC
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(d) The Receiving Party may request paper copies of limited portions oksoate that are
reasonably necessary for the preparation of court filings, pleadings, eqpats, or other papers, or fol
deposition or trial, but shall not request paper copies for the purpogasewing the source code other
than electronically as set forth in paragraph (c) in the first instaineeProducing Party shall provide al
such source code in paper form including bates numbers and the label “HIGHNFIDENTIAL -
SOURCE CODE.” The ®ducing Party may challenge the amount of source code requested in har
form pursuant to the dispute resolution procedure and timeframesteehfBaragraph 6 whereby the
Producing Party is the “Challenging Party” and the Receiving Party is gmdiating Party” for
purposes of dispute resolution.

(e) The Receiving Party shall maintain a record of any individual who hastespeny
portion of the source code in electronic or paper form. The Receivingdpait maintain all paper copig
of anyprinted portions of the source code in a secured, locked area. The ReBeirtyishall not create
any electronic or other images of the paper copies and shall not convefitheynformation contained
in the paper copies into any electronic formédtte Receiving Party shall only make additional paper
copies if such additional copies are (1) necessary to prepare court filiragingke or other papers
(including a testifying expert's expert report), (2) necessary for depasir (3) otherwise nessary for
the preparation of its case. Any paper copies used during a deposition shiaikbeddy the Producing

Party at the end of each day and must not be given to or left with a court repamgrother individual.

9. PROTECTED MATERIAL SUBPOENEAD OR ORDERED PRODUCED IN OTHER
LITIGATION

If a Party is served with a subpoena or a court order issued in otregiditithat compels
disclosure of any information or items designated in this action as “CQENFTIAL” or “HIGHLY
CONFIDENTIAL —ATTORNEYS' EYES ONLY” or “HIGHLY CONFIDENTIAL — SOURCE CODFE”
that Party must:

(a) promptly notify in writing the Designating Party. Such notificationlshelude a copy of the
subpoena or court order;

(b) promptly notify in writing the party who caused the subpoena or order &irsthe other
litigation that some or all of the material covered by the subpoenaarisrslbject to this Protective

STIPULATED PROTECTINE ORDER 13 CAsSENO. 13-cv-0397FMMC
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Order. Such notification shall include a copy of this Stipulated ProgeCiider; and

(c) cooperate with respet all reasonable procedures sought to be pursued by the Designating

Party whose Protected Material may be affected.
If the Designating Party timely seeks a protective order, the Party served withpoesa or
court order shall not produce any information designated in this actiorCA$FIDENTIAL” or

“‘HIGHLY CONFIDENTIAL —ATTORNEYS’ EYES ONLY” or “HIGHLY CONFIDENTIAL —

SOURCE CODE” before a determination by the court from which the subpoendeoiissued, unless the

Party has obtained the DesignagtiParty’s permission. The Designating Party shall bear the burden 3
expense of seeking protection in that court of its confidential mateaiad -Aothing in these provisions
should be construed as authorizing or encouraging a Receiving Party irtitnd@disobey a lawful

directive from another court.

10. A NON-PARTY'’'S PROTECTED MATERIAL SOUGHT TO BE PRODUCED IN THIS
LITIGATION

(@) The terms of this Order are applicable to information produced by d&Bidp-in this
action and designated as “CONFIDENML" or “HIGHLY CONFIDENTIAL —ATTORNEYS' EYES
ONLY” or “HIGHLY CONFIDENTIAL — SOURCE CODE". Such information produced by NRarties
in connection with this litigation is protected by the remedies and peliefded by this Order. Nothing i
these provisions should be construed as prohibiting a Non-Party from sedditignal protections.

(b) In the event that a Party is required, by a valid discovery request, to peoNocdarty’s
confidential information in its possession, and the Party is duoj@n agreement with the Non-Party n
to produce the NoRarty's confidential information, then the Party shall:

1. promptly notify in writing the Requesting Party and the Non-Party that some

all of the information requested is subject to a confidéty agreement with a NeRarty;

ind

jn}

or

2. promptly provide the Non-Party with a copy of the Stipulated Protective @rder i

this litigation, the relevant discovery request(s), and a reasonablyicplesi€ription of the information

requested; and

3. make thanformation requested available for inspection by the Rarty.
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(©) If the NonParty fails to object or seek a protective order from this court withiraj4 of
receiving the notice and accompanying information, the Receiving Partpnodiyce the Nofarty’s
confidential information responsive to the discovery request. If theRdoty-timely seeks a protective
order, the Receiving Party shall not produce any information in its pazs@ssiontrol that is subject to
the confidentiality agreement withe Non-Party before a determination by the court. Absent a court
to the contrary, the NeRarty shall bear the burden and expense of seeking protection in this ataurt
Protected Material.

11. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

If a Receiving Party learns that, by inadvertence or otherwise, it has disclotssider
Material to any person or in any circumstance not authorized under thitag&gpProtective Order, the
Receiving Party must immediately (a) notify in writing the Qeating Party of the unauthorized
disclosures, (b) use its best efforts to retrieve all unauthorizedscopthe Protected Material, (c) inforrj
the person or persons to whom unauthorized disclosures were made of aththeftéris Order, and (d)
request such person or persons to execute the “Acknowledgment and Agreement to BétBaiis
attached hereto as Exhibit A.

12. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE PROTECTED
MATERIAL

When a Producing Party gives notice to Receiving Partiesé¢n@in inadvertently produced
material is subject to a claim of privilege or other protection, thigatimns of the Receiving Parties arg
those set forth in Federal Rule of Civil Procedure 26(b)(5)(B).

13. MISCELLANEOUS

13.1 Right to Further ReliefNathing in this Order abridges the right of any person to seek

modification by the court in the future.

13.2 Right to Assert Other ObjectionBy stipulating to the entry of this Protective Order nd

Party waives any right it otherwise would have to abjedisclosing or producing any information or
item on any ground not addressed in this Stipulated Protective Order. §inmtaRarty waives any righ

to object on any ground to use in evidence of any of the material covered bipothidit®e Order.

STIPULATED PROTECTNE ORDER 15 CAseENoO. 13-cv-0397FMMC
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13.3 Filing Protected Material. Without written permission from the Desiggd®arty or a

court order secured after appropriate notice to all interested peasBagy may not file in the public
record in this action any Protected Material. A Party skaks to file under seal any Protected Materia|
must comply with Civil Local Rule 78. Protected Material may only be filed under seal pursuant to a
court order authorizing the sealing of the specific Protected Ma&tiisdue. Pursuant to Civil LocaulR
795, a sealing order will issue only upon a request establishing that tkeetBPdoaterial at issue is

privileged, protectable as a trade secret, or otherwise entitled to notectier the law. If a Receiving
Party's request to file Protected Miaal under seal pursuant to Civil Local RuleX(®) is denied by the
court, then the Receiving Party may file the Protected Material in thiee paicord pursuant to Civil Local
Rule 79-5(e)(2) unless otherwise instructed by the court.

14. FINAL DISPOSITION

Within 60 days after the final disposition of this action, as defim@aragraph 4, each
Receiving Party must return all Protected Material to the Producing étadgstroy such material. As
used in this subdivision, “all Protected Material” inagdll copies, abstracts, compilations, summarigs,
and any other format reproducing or capturing any of the Protected Maténiether the Protected
Material is returned or destroyed, the Receiving Party must submit a wattdication to the Producm
Party (and, if not the same person or entity, to the Designating Partyg 6@dlay deadline that (1)

identifies (by category, where appropriate) all the Protectedridetieat was returned or destroyed and

(2) affirms that the Receiving Party has rethined any copies, abstracts, compilations, summaries dr any

other format reproducing or capturing any of the Protected Material. thetamding this provision,
Counsel are entitled to retain an archival copy of all pleadings, motion paiadrgemsition, and
hearing transcripts, legal memoranda, correspondence, deposition aexhibdl, expert reports,
attorney work product, and consultant and expert work product, even if sucfalsa@ntain Protected
Material. Any such archival copies that contain or constitute Protected Mageniain subject to this

Protective Order as set forth in Section 4 (DURATION).
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IT 1S SO STIPULATED, THROUGH COUNSEL OF RECORD.

Dated: May 7, 2014

Dated: May 7, 2014

FENWICK & WEST LLP

By: /s/Jennifer L. Kelly
Jennifer L. Kelly

Attorneys for Plaintiff
KING.COM LIMITED

WILSON ELSER MOSKOWITZEDELMAN &
DICKER, LLP

By: /s/Francis Torrence
Francis Torrence

Attorneys for Defendants
6 WAVES LLC AND SIX WAVES INC.

ATTESTATION PURSUANT TO GENERAL ORDER 45

I, Jennife L. Kelly, attest that concurrence in the filing of this document has been

obtained from any signatories indicated by a “conformed” signature (tbipwhis efiled

document. | declare under penalty of perjury under the laws of the United @tAtesrica that

the foregoing is true and correct.

Dated:May 9, 2014

STIPULATED PROTECTNE ORDER

FENWICK & WEST LLP

By: /slennifer L. Kelly

Jennifer L. Kelly
Attorneys for PlaintifkKING.COM LIMITED

17 CAsENO. 13-cv-0397FMMC
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PURSUANT TO STIPULATION, IT IS SO ORDERED.

Dated: May 12, 201.

STIPULATED PROTECTNE ORDER

18

Hon. Maxine M. Che
United States District Court Judge
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EXHIBIT A

ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [print or type full name], of offprint

type full address], declare under penalty of perjury that | have reackimtitsty and understand the
Stipulated Protective Order that was issued by the United States Districf@dbe Northern District of
California on [date] in the case Kfng.com Limited v. 6 Waves LLC, Sx Waves Inc., and Does 1-5,
Case N013-cv-03977MMC. | agree to comply with and to be bound by all the terms of this Stipulg
Protective Order and | understand and acknowledge that failure to so comply couklreggasanctions
and punishment in the nature of contempt. | solemnly promise that | will ndsgisn any manner any
information or item that is subject to this Stipulated Protectivie0 any person or entity except in
strict compliance with the provisierof this Order.

| further agree to submit to the jurisdiction of the United States Dis§taart for the Northern
District of California for the purpose of enforcing the terms of thisugited Protective Order, even if
such enforcement proceedings acafier termination of this action.

| hereby appoint [print or type full name] of

[print or type full address and telephone number

California agent for service of process in conrmctvith this action or any proceedings related to

enforcement of this Stipulated Protective Order.

Date:

City and State where sworn and signed:

Printed name:
[printed name]

Signature:
[signature]
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