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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

NICOLAS MOLINA, Case No. 13-cv-04256 NC
Plaintiff, ORDER GRANTING MOTION TO
COMPEL ARBITRATION,
V. DENYING REQUEST FOR
ATTORNEYS' FEES, AND
SCANDINAVIAN DESIGNS, INC., and DISMISSING CASE

DOES 1 THROUGH 100,
Re: Dkt. No. 5
Defendant.

After Scandinavian Designs fired Nicel&olina from his warehouse job, Molina
filed this action. The present issue befibre Court is whether Mima should be compelle
to arbitrate his claims in accordance witk terms of an Arbittéon Agreement he signeg
when Scandinavian Designs hired him.c8ase the Court finds that the Arbitration
Agreement is an enforceable contract ardhrties do not dispute that Molina’s claims
come within the scope of the Arbitratidygreement, the CouRANTS the motion to
compel arbitration and DISMISSEhe case WITHOUT PREJUDICE.

. BACKGROUND

Nicolas Molina signed at least four documents 8tated that he wéd be required t

d

0

Doc. 23

arbitrate disputes relating to his employment vtfandinavian Designs. Dkt. No. 5-1 at 6,
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11, 13, 15. On November 2010, Molina submitted his alpgation for employment with

Scandinavian Designs. Dkt. No. 5-1. Molingrsad the application, which states in part, “I

understand and agree that &rh hired, any dispute | mayverelating to my employmen
shall be subject to final and binding dration with the Company’s Grievance and

Arbitration Procedure.ld. at 11. On November 12, 20, Scandinavian Designs sent

Molina a letter offering him a position as a “&dVarehouse Person” in their San Mateo

facility. I1d. at 13. Molina accepted the offer by giggnthe letter, which stated that “any

dispute you may have with the Companyni@nagers and/or employees relating to your

employment or its termination shall be subgectinal and binding arbitration to the fulles
extent allowed by law.ld. On November 22, 2010, after&winavian Designs hired hi
Molina signed an Employee Hdbook Acknowledgement Forwhich stated, “I further
understand and agree that | am coverethbyCompany’s revised 2005 Arbitration

Agreement, and that | have received a@ad my copy of the Procedurdd. at 15.

The dispute on this motion surrounds Arbitration Agreement Molina signed when

Scandinavian Designs hiredion November 12, 2010d. at 5-6. On that day, Juana

Cisneros, an administrativeqstant at Scandinavian Designs, gave Molina employment

documents to sign, including an “Arbitration Agreent.” Dkt. Nos. 12 at 2; 15-2 at 2.

—+
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The Arbitration Agreement provided that “[t]l@ommpany and Employee agree to arbitrate

any dispute, claim, arontroversy (‘claims’) thathey may have against each other, with the

exception of claims for workercompensation benefits teeat work-related injury or

illness.” Dkt. No. 5-1 at 5-6. Molina dexks that Cisneros gave him “a bundle of

documents to sign” and that “[s]he did not eplto [him] what [he] was signing. She just

pointed out the papers to sign.” Dkt. No. 12 atCisneros, on the other hand, declares
she gave Molina two documents, a one-pagedescription and a twpage arbitration
agreement. Dkt. No. 18 at 2. Cisneros, who spokeNtlina in both Eglish and Spanis
during the November 12 meeting, declares that they “spent about twenty minutes gg
through the two documents togetheld. Cisneros says that stield Mr. Molina to read

both of the documents, and specifically told hinat if he had any questions or needed
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clarification on anythinghe could ask [her].ld. Cisneros further declares that she “do
not recall Mr. Molina telling [her] that he ditbt understand any of the documents he w
supposed to review and signid.

Molina filed his complaint on September 2B13. Dkt. No. 1. Molina asserts
claims for Family Medical Leave Act violatns, California Family Rjhts Act violations,
and wrongful termination, aligng that Scandinavian Desigtedd him he did not need to
formally request two weeks leavo care for his ill mother, bfited him when he returnec
to work with a doctor’s noteld. at 3-4. Scandinavian Designs moved to compel
arbitration, seeking attorneys’ fees for thetimo and either dismissal of the case or a s
pending arbitration. Dkt. No. 5.

The Court has federal question jurisdictawer the Family Medical Leave Act clai
under 28 U.S.C. § 1331 and supplementasgiction over the state law claims under 24
U.S.C. 8§ 1367. All parties hawensented to the jurisdiction afmagistrate judge under
U.S.C. 8 636(c). Dkt. Nos. 7, 9.

II. LEGAL STANDARD

The Federal Arbitration A¢tFAA”), which governs the eforceability of arbitration
agreements, reflects a “liberal fediepolicy favoring arbitration[.]”AT&T Mobility LLC v.
Concepcion131 S. Ct. 1740, 1745 (201(itation omitted). “[A]rbitration is a matter of
contract[.]” Id. (citation omitted). The FAA requiresfencement of an arbitration claus
in a contract unless grounds exist at law antggo revoke the agreesnt to arbitrate. 9
U.S.C. 8 2Concepcionl31l S. Ct. at 1745-46.

A party seeking to enforce an arbitrategreement may petition tmmpel arbitratio
in the district court. 9 U.S.C. § 4. When atpaetitions to compel arbitration, “the dist
court’s role is limited to detenining whether a valid arbitrain agreement exists and, if ¢
whether the agreementampasses the dispute at issifdhe answer is yes to both
guestions, the court mushforce the agreementl’ifescan, Inc. v. Premier Diabetic Ser
Inc., 363 F.3d 1010, 1012 (9thrCR2004). “[A]ny doubts concerning the scope of arbitr

issues should be resolvedfavor of arbitration[.]” Moses H. Cone Mem’l Hosp. v.
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Mercury Const. Corp460 U.S. 1, 24-25 (1983).

“[Glenerally applicable contract defensesch as fraud, duress, or unconscionability”
may invalidate an arbitration agreeme@oncepcionl131 S. Ct. at 1745-46 (internal
guotation marks omitted). “To evaluate théidity of an arbitraton agreement, federal
courts ‘should apply ordinaryae-law principles that govern the formation of contracts.”
Rodriguez v. SiprNo. 08-cv-03982 JL, Z® WL 975457, at *2 (N.D. Cal. Apr. 10, 2009
(quotingFirst Options of Chi., Inc. v. Kapla®14 U.S. 938, 944 (1995)).

“When considering a motion to compel iwdtion, the court applies a standard

similar to the summary judgment staralaf Fed. R. Civ. P. 56.McCarthy v. Providentia
Corp, No. 94-cv-00627 FMS, 1994/L 387852, at *2N.D. Cal. Julyl9, 1994). “In
considering a motion to compel arbitrathich is opposed on the ground that no
agreement to arbitrate was made, a distriattcgshould give to # opposing party the
benefit of all reasonable doubtsdainferences that may ariseConcat LP v. Unilever,
PLC, 350 F. Supp. 2d 796, 804.(M Cal. 2004). “Only whethere is no genuine issue of
material fact concerning the formation of ahiaation agreement should a court decide as
a matter of law that the parties diddad not enter into sth an agreement.Id.; Three
Valleys Mun. Water Dist. v. E.F. Hutton & Co., |n@25 F.2d 1136, 1140-41 (9th Cir.
1991).

Where all the claims are arbitrable, atdct court may stay the action pending
arbitration or dismiss the actiogparling v. Hoffman Const. Co., In864 F.2d 635, 638
(9th Cir. 1988).

[ll. ANALYSIS

Scandinavian Designs moves the Court tmgel arbitration.Molina opposes the
motion, arguing that the Arbitration Agreemdetsigned is void for lack of mutual assent
and unenforceable under the dowtrof unconscionability. Becaa the Court finds that the
Arbitration Agreement is an enforceablentract and the parties do not dispute that
Molina’s claims come withithe scope of the Arbitratiohgreement, the Court orders

Molina to submit to arbitration and dismisses this case.

Case No13-cv-04256 NC
ORDER GRANTING MOTION TO 4
COMPEL ARBITRATION




© 00 N OO O ~A W DN P

N NN NN NNNDNRRRRRERER R PR RB R
© N O O »h WO NP O © © N O 0o b W NP O

A. The Arbitration Agreement Is Not Void for Lack of Mutual Assent.
1. Limited-English Literacy
Molina argues that the Arbétion Agreement is invalid fdack of mutual assent

because he “speak[sh@read[s] very little English” and id not know that [the English-

written document was] an agreement to subnm [¢tlaims to arbitraon when [he] signed

it.” Dkt. No. 12 at 2. Scandinavian Desigtisputes whether Molina could in fact read
understand the Arbitration Agreemt, since Molina did not tell Cisneros that he could
understand the agreement adlina’s job required him toead documents written in
English, including invoices for merchandisethe company’s warehouse and company
memos. Dkt. No. 15-2 at 3. Moreover, Moli@es not allege th&e could not read or
understand any of the other daoents relating to arbitratiomcluding his job application

offer letter, and Employee Handbook Acknoddement Form, which were all written in

English. Dkt. No. 5-1 at 8-11,3, 15. In any event, undestablished California law, even

if Molina could read very little English, Mala’s signature on th&rbitration Agreement
manifests his assent to its terrhgyding him to the contract.

“There is no contract until there is mutual consent of the parti@sléon v. Verizon
Wireless, LLC207 Cal. App. 4th 800, 813 (2012‘Mutual consent necessary to the

formation of a contract ‘is determined underobjective standa@pplied to the outward

and

Not

manifestations or expssions of the parties, i.e., the reasonable meaning of their words and

acts, and not their unexpressed ifitars or understandings. . . .1d. (citations omitted).
“Ordinarily, one who accepts or signs an instamt, which on its face is a contract, is
deemed to assent to all itsrtes, and cannot escape liabildg the ground that he has no

read it. If he cannot read, he shob#le it read or explained to himRandas v. YMCA o

Metro. L.A, 17 Cal. App. 4th 158, 163 (1993) (omi 1 Witkin, Summary of Cal. Law (9th

ed. 1987), § 120, p. 145¢oldan v. Callahan & Blaine219 Cal. App. 4th 87, 93 (2013)
(“[T]he law effectively presumes that everyombo signs a contract has read it thoroug
whether or not that is true.”$ge also Soto v. State Indus. Prods., I6¥2 F.3d 67, 78 (1S

Cir. 2011) (“[1]t is a general and well establisharinciple of contradiaw that ‘one who is
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ignorant of the language which a document is wten, or who is illiterate,” may be bound
to a contract by negligentlyifeng to learn its contents.”ylorales v. Sun Constructors,
Inc., 541 F.3d 218, 222 (3dir. 2008) (“In the absence of frd, the fact that an offeree
cannot read, write, speak, or understand thdiginizanguage is immatial to whether an
English-language agreement tiféeree executes is enforcealy); Restatement (Second) of
Contracts § 157 cmt. b (1981) (“Generallyeamho assents to a writing is presumed to

know its contents and cannotape being bound by its terms nigriey contending that h

D

did not read them; his assent is deemetbier unknown as well as known terms.”).
“Although mutual consent is a question of faghether a certain or undisputed state of
facts establishes a contract is a question of law for the cdDeiéon 207 Cal. App. 4th at
813.

Here, the undisputed facts establish tlatina assented to the Arbitration
Agreement. The agreementitted “Arbitration Agreementand otherwise purports to be

a contract, stating “The Company and Emploggese to arbitrate any dispute, claim, or

controversy . ..." Dkt. No. 5-1 at 5. The final sentence of the Arbitration Agreement states

in bold font, “I UNDERSTAND THATBY SIGNING THIS AGREEMENT, | AM
GIVING UP MY RIGHT TO A TRIAL BY JURY.” Id. at 6. Molina signed the agreement
on November 12, 2010d. Because Molina “sigeld] an instrument, whitcon its face is a

contract, [he] is deemed &ssent to all its terms.Randas 17 Cal. App. 4th at 163 (holdi

>

g
that contract written in English bound piaff who was literate in Greek but not in

English). Molina’s inability taread English does not relietien of the duty to learn the
contents of the contract before signinggd &folina does not cite any authority suggesting
otherwise.

Fraud, as a common law defense to contcast,invalidate an arbitration agreement.
Concepcion131 S. Ct. at 1746 (“[A]greementsddbitrate [may] be invalidated by
‘generally applicable contract fdmses, such as fraud . . . ."8ge Randasl7 Cal. App. 4th

at 163 (“It is well established, in the absend fraud, overreaching or excusable negleg

~—

that one who signs an instruntenay not avoid the impact of its terms on the ground that
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he failed to read the instrument before aignit.” (citation omitted)). But despite knowing

all the relevant factual circumstances surrongdhe signing, Molina has failed to set fo

rth

any facts suggesting that Scandinavian Designs misrepresented the nature or content of the

Arbitration Agreement or that Mina did not have anpportunity to learn the terms of th
contract. See Rosenthal v. Gredt. Fin. Sec. Corp14 Cal. 4th 394, 423 (1996) (“One

e

party’s misrepresentations as to the natureharacter of the writing do not negate the gther

party’s apparent manifestation of assent& second party had ‘reasable opportunity to
know of the character or essential termghefproposed contract.” (citation omitted)).

Moreover, when the Court asked at the hepdn the motion to compel whether Molina

could provide any additional faats opposition to the motion, Mina stated that he had no

such facts.

Under the circumstances, Molina’s allegedited-English literacyloes not give ris¢
to a genuine issue of material fact on theessumutual assent. Npa’s signature on the
Arbitration Agreement manifests his consenbe bound by the document, and no facts
suggest that Scandinavian Designs endagéraud, which could render a contract
unenforceable.

2. Authority to Sign Arbitration Agreement

Molina also argues that the Arbitration Agreement is unenforceable because C
who signed the agreement on behalf of Saaadan Designs, was not authorized to sig
for the company. Dkt. No. 10 at 8-84olina uses the folling quotation fronSnukal v.
Flightways Mfg., Ing.23 Cal. 4th 754, 77968(2000) to support Biargument that, under
California law, a contract involving a cor@ion is unenforceable unless the corporate

agent who signed the contract was authorteezign on behalf of the corporation:

To properly prove a contract claiché be binding on the corporation, it

should be shown thatwtas made on its behalf by someone who had authorit

to act for it. It must be shown that the officer was expressly authorized, or that|
the act was fairly within #implied powers incident&b his office, or that the
corporation is estopped teny his authority by eson of having accepted the
benefit of the contract or otherwise.

Dkt. No. 10 at 8. BuBnukaldoes not stand for Molina’s proposed legal rule. The sen
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in Snukalthat precedes Molina’s quotation is:t‘6ommon law, the party seeking to
enforce a contract with a corporatiomgeally has the burdesf establishing the

contracting officer’s authorityo bind the corporation.’'Snukaj 23 Cal. 4th at 779-80.
Although that sentence suggests that when atgfaseeks to enforce a contract against|a
corporation, the plaintiff must prove thae corporate agent had authority to sign the
contract, it does not suggest that a corponatigeking to enforce a contract against an

employee has the same burden. In fact, such a rule would contradict California Civil Code

[®N

8 3388, which provides that “[a] party whas signed a written coattt may be compelle
specifically to perform it, though the otheairty has not signed it, if the latter has
performed, or offers to perform it on his pamd the case is otherwise proper for enfor¢ing
specific performance.” Moreo¥kgven unsigned arbitrati@greements are enforceable
under the Federal Arbitration Act.

“While the FAA ‘requires a writing, it does ncgquire that the writing be signed by the
parties.” Nghiem v. NEC Elec., In@25 F.3d 1437, 143919 Cir. 1994) (quotingsenesca
Inc. v. T. Kakiuchi & Cq.815 F.2d 840, 846 (2d Cir. 19873ge also Med. Dev. Corp. v.
Indus. Molding Corp.479 F.2d 345, 348 (10Cir. 1973) (finding insignificant the fact that

the arbitration agreement wassigned because there was o#nadence of agreement to
arbitrate). Cisneros’s alleged lack of auttyoto sign contracts for Scandinavian Designs
does not raise a genuine issue of materialrigarding mutual assent to the Arbitration
Agreement.

Even if Scandinavian Designs had to makat Cisneros was authorized to sign the
Arbitration Agreement, Molina has not offérevidence to create a genuine issue of
material fact on the issue. Cisneros’s declanastates that she isulfy authorized as an
agent of Defendant to sign the arbitrationesgnents on behalf of Bendant,” and Barbara
Walt, District Manager for the Bay Arearf8candinavian Designs, confirms in her
declaration that Cisneros is authorized to signtration agreements for the company. DKkt.
Nos. 15-1 at 2; 15-2 at 2Molina offers no evidnce to rebut these assertions. Molina’s

declaration merely states that “[he] has rfonmation that [Cisneros] was authorized to
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sign any documents on behalf®fandinavian Designs.” Dkt. N&2 at 2. Molina further

stated at the December 4 hearing that he wastiskal that Cisneros had authority to sigf

but that he had no additional evidence tespnt to contradict Scandinavian Designs’
declarations. Dkt. No. 16Neither skepticism nor lack afiformation creates a disputed
issue of fact regarding Cisneros’s auttyoto sign the Arbitation Agreement.
B. The Arbitration Agreement Is Not Unerforceable Based ornconscionability.
Molina argues that the Aitration Agreement is unenforceable because it is
unconscionable. Dkt. No. 2 5. “[U]nconscionabilityhas both a pra&dural and a
substantive element, the foemfocusing on oppression sarprise due to unequal
bargaining power, the latter on olyeharsh or one-sided resuftsArmendariz v. Found.
Health Psychcare Servs., In24 Cal. 4th 83, 114 (2000) (internal quotation marks
omitted). A contract or clause is gninenforceable under the doctrine of
unconscionability if both procedural andostantive unconscionability are preselat.
However, procedural and substi@e unconscionability do not ad to be present in the
same degreeld. California courts use a slidingade approach: “the more substantively
oppressive the contract term, the less evidehgeocedural uncongmability is required
to come to the conclusidhat the term is unenforable, and vice versa.ld.; see also
Howard v. Octagon, IngNo. 13-cv-01111 PJFR2013 WL 5122191, at13 (N.D. Cal. Sep
13, 2013).

1. ProceduralUnconscionability

—

Molina argues that the Amtbation Agreement is procerally unconscionable because

it is a contract of adhesion that was offerechdake-it-or-leave-it basis. Dkt. No. 10 at

10. Scandinavian Designs does not dispudéttie Arbitration Agreement was a contract

of adhesion offered on a take-it-or-leave-it baddkt. No. 15 at 12. Rather, Scandinavi
Designs argues that the adhesiature of a contract does radtvays make it procedurally
unconscionableld.

To assess procedural unconscionability Wg§tkourt focuses on whether the contra

was one of adhesion.Soltani v. W. & S. Life Ins. CA258 F.3d 1038, 1042 (9th Cir. 20(
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“A contract of adhesion is defined asstandardized conttg imposed upon the
subscribing party without an opponity to negotiate the terms.’Nagrampa v. MailCoup
Inc., 469 F.3d 1257, 128®th Cir. 2006).

In this case, the Arbitration Agreememas imposed on Molina on a take-it-or-lea
it basis as a condition of his employment. ded, the Agreement itsedfates, “| understar
that | would not be hired by the Company if ¢l aiot sign this Agreemeéit Dkt. No. 5-1 at
6. Further, the Arbitration Agreement istandardized contrattat Molina did not
negotiate.ld. at 5-6. The Court therefore finds tlilaé Arbitration Agreement is a contre
of adhesion.

“Under current California law, it is un@e whether a contract of adhesion is
inherently oppressive, and therefore autombyigaocedurally uncongonable, or whethe
oppression is a separate element that must be predéagrampa 469 F.3d at 1281.
“However, both standards forqmedural unconscionability asatisfied by a finding that
the arbitration provision was presentedactake-it-or-leave-it basis and that it was
oppressive due to ‘an inequaliby bargaining power that salt[ed] in no real negotiation
and an absence of meaningful choicdd:

Both conditions are satisfied in this cages noted above, Scandinavian Designs
offered Molina the Arbitration Agreement on &eait-or-leave-it basis. Further, Californ
courts have noted that there is an indituaf bargaining powein most employment
contexts. See, e.gArmendariz 24 Cal. 4th at 115 (“[I]n the case of preemployment
arbitration contracts, the economic presaxerted by employers on all but the most
sought-after employees may be particuladute, for the arbitration agreement stands
between the employee and necessary employraad few employeese in a position to
refuse a job because of an arbitration requéet.”). Given that Molina was applying for
job as a Store Warehouse Person, the Gaurtinfer that Molina had little bargaining
power during the hiring process. Becatlse=Arbitration Agreement is an adhesion
contract offered on a take-it-or-leave-it basis person with littldargaining power, the

Court finds that that the Arbitration Agreent contains some measure of procedural
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unconscionability.Roman v. Superior Coyrt72 Cal. App. 4th 1462, 1470 (2009)
(“[A]dhesion contracts in the employmerdntext typically contain some measure of
procedural unconsanability. . . .").

Molina argues that the degree of proceduralonscionability isncreased by the fa

that Scandinavian Designs didtmave him a copy of the arbitration rules. Dkt. No. 10

U)
—+

at

9-10. Molina correctly notes that California csuconsider the failure to provide a copy of

arbitration rules to be one factor weighingavor of finding an arbitration agreement
procedurally unconscionabl&ee Sparks v. Vista Del Mar Child & Family Ser2€.7 Cal.
App. 4th 1511, 1523 (20123s modified on deal of reh’'g (Aug. 20, 2012) (noting that
“[nJumerous cases have held that the failurprtavide a copy of the arbitration rules to
which the employee wodlbe bound, supported a findin§procedural unconscionability|
(internal quotation marks omittedpee also Lane v. Francis Capital Mgmt. L1224 Cal.
App. 4th 676, 6902014) (“We agree that the failureattach the arbitration rules could
a factor in support of a finding of proceduuaiconscionability, but diggee that the failur
by itself, is sufficient to sustain a findired procedural unconscionability.”).

Scandinavian Designs, however, arguesttafFAA preempts the California rule
because, under the Supreme Court’s rulingTi&T Mobility LLC v. Concepciqri3l S.
Ct. 1740 (2011), courts cannotpdyp stricter rules to arbitteon contracts than they would
apply to other contracts. Dkt. No. 15 at 9-Hecause California law allows contracts t
incorporate documents by reference, Scandamldesigns argues that disallowing this
procedure in the arbitration context, biyding contracts procedalty unconscionability
when parties do not attach the ardtion rules, violates the FAAJ.

Some district courts have found thag fRAA preempts the California rule when
arbitration rules are incorporated by mefgce into an arbitration agreemeBee Ulbrich v
Overstock.Com, Inc887 F. Supp. 2d 924, 932-33 (N@al. 2012) (“Ulbrich essentially
argues that arbitration agreengeshould be treated differinfrom other contracts with
respect to incorporation by reference. Tikian argument the Court cannot accept give

the Supreme Court’s clear direction that a ‘sthé¢ute or judicial rule that applies only t
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arbitration agreements, and not to contracteegdly, is preempted by the FAA.”” (citatiogns
omitted));McFarland v. Aimond Bd. of CalNo. 12-cv-02778, 201%/L 1786418, at *5
(E.D. Cal. Apr. 25, 2013) (“[A] brightine rule such as that statedSparksis preempted
by the FAA undefConcepciorbecause it represents a strictde than would be applied to
other types of contracts.”hut see_ou v. Ma Labs., IncNo. 12-cv-05409 WHA, 2013 WL
2156316, at *3 (N.D. Cal. May 17, 2013) (“Uitih stated that the arbitration rules were
incorporated by reference and to contetiterwise would treat arbitration contracts
differently than other contracts and contradict Supreme Court authoAfly &n T Mobility
LLC v. ConcepcionConcepciordid not reach this issu@a@ with supporting authority
from California and our court of appealsfetedants’ sole authority is unpersuasive.”

(citation omitted)).

However, this Court need not reach thsue of preemption under the FAA because it

concludes that (1) the Arbitration Agreemennot substantivglunconscionable (as
discussed below), and (2) thegdee of procedural unconscionléip in this case is minimal
even though Scandinavian $dgns did not give Molina a py of the AAA Rules. The
Arbitration Agreement in this case cleaigorporates the AAA Rules, stating, “The
arbitration will be conducted by neutral, unbiased arbitrataccording to the rules of the
American Arbitration Associatio(AAA).” Dkt. No. 5-1 at 5. As Scandinavian Designs
correctly points out, the AAAules are readily accessible omlinUnder the circumstances,
failing to provide a copy of the AAA rules ds not significantly add to the Arbitration

Agreement’s procedural unconscionabiligeeLane v. Francis Capital Mgmt. LL 224

Cal. App. 4th 676, 692 (2014) (“In the absermt oppression or surprise, we decline to {
the failure to attach a comf the AAA rules rendered the agreement procedurally

unconscionable.”)Howard v. Octagon, IncNo0.13-cv-01111 PJF2013 WL 5122191, at
*16 (N.D. Cal. Sept. 13, 2013) (finding the @rétion agreement’s clear incorporation of
the AAA Rules and the availability of the AARules to weigh agaihéinding procedural

A4

unconscionability)Morga & Medlin Ins. Agency v. QBE Ins. Carplo. 12-cv-0773, 2012

WL 2499952, at *5 (E.D. Callune 27, 2012) (“Morga & Mdid’s only basis for alleging
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surprise and oppression is that the arbdraprovision did not specify which AAA rules

apply and QBE did not attach a copy of the a@glie rules. This is not enough to estahlish

procedural unconscionability.”).

Moreover, the amount of procedural uncoasability in this cas is limited by the
fact that the Arbitration Agreement was mhaoiried in a lengthy contract, but was rather
presented as a separate two-page document. Dkt. No. 15Ranhan 172 Cal. App. 4th
at 1470-71 (finding that procachl unconscionability of arsation provision was limited
because “it was [not] buried in a lengtayployment agreemerit] but was instead
“contained on the last page @seven-page employment &pgtion . . . . [and] was set

forth in a separate, succinct (four-sentence) paragraph . ...").

Nevertheless, because the #dtion Agreement is an adsien contract offered to a

person with little bargaining peer on a take-it-or-leave-it basithe Court finds that the

Arbitration Agreement contains a miningdgree of procedural unconscionabilifyee,

e.g, Pokorny v. Quixtar, In¢.601 F.3d 987, 996-97 (9th C2010) (holding that alternative

dispute resolution agreememas procedurally unconscionable because agreement was

offered on take-it-or-leave it basis and additin rules, which were incorporated by
reference, were not atthed to the agreement).

2. SubstantiveUnconscionability

“Merely because a contract is one of adhesion does not automatically render it

unenforceable. There must some showing of substantive unconscionabili§ocltani v.

! Molina does not raise the issuehig limited-English literacy ithe context of unconscionability.
But Molina’s difficulty with reading English wouldot alter the Court’s uncoa®nability analysis.
See Poponin v. Virtual Pro, IndNo. 06-cv-04019 PJH, 2006 WA691418, at *10 (N.D. Cal. Sept.

20, 2006) (finding no procedural unconscionability despite plaintiff's “limited facility with

English” because “[h]e could have asked adtipiarty to assist hirwith his English”);Rodriguez v

Sim No. 08-cv-03982 JL, 2009 WL 975457, at *9 (N@al. Apr. 10, 2009) (finding no procedu
unconscionability despite plaintiff's limited-Engjh abilities because she did not take the
opportunity to ask questions ondgaarbitration agreement explath® her by family members of
co-workers);]JL Dominicana S.A. v. It's Just Lunch Int’l, LL.8o. 08-cv-5417, 2009 WL 30518
at*3 n.1 (C.D. Cal. Feb. 6, 2009) (finding onlymmnal procedural unconscionability where
defendant did not provide plaifita copy of contract in Spanissince there was no evidence th:
defendant promised to provide a Spanish tramsiair that defendant tdeto take advantage of

language differences).
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W. & S. Life Ins. C9258 F.3d 1038, 1043 (9th Cir. 200Ppkorny 601 F.3d at 996
(“[B]oth procedural and substave unconscionability must be present for the contract
declared unenforceable . . . .”). “Substantiveamscionability relates tthe effect of the
contract or provision” and ticuses on the terms of the agreement and whether those

are so one-sided assbock the conscien¢eSoltanj 258 F.3d at 1043.

Molina argues that the Arbétion Agreement is substarely unconscionable for two

reasons. Dkt. No. 10 at 10-1Eirst, Molina argues th&he Arbitration Agreement is
substantively unconscionable because it redtieegmitations period for arbitrating his

claims. Dkt. No. 10 at 10-11The Arbitration Ageement provides:

The arbitration will be condiied by a neutral, unbiasadbitrator according to
the rules of the American Arbitratigkssociation (AAA). ... The Company
and the Employee agree to make eayuest for ararbitration hearingwithin
the time limit established b?;\Aafor the type of claim(sthey wish to arbitrate.
If the law does not establish a specifinéi limit for the type of claim(s)
involved, then theequest for ararbitration hearingmust be made within one
year of the events thateated the claim. If #ier the Company or the
Employee fails to request arbitration gbarticular claim within the applicable
time period, that party will lose the right to arbitrate the claim.

Dkt. No. 5-1 at 5 (emphasis added). Molinguees that the limitations period for arbitrati

his claims is shorter than the statute of latians for filing suit for his claims because th

AAA Employment Arbitration ries do not allow a person to “request an arbitration

hearing” until after a person has made a demandrfotration, selected an arbitrator, and

had an Arbitration Management ConferenBt. No. 10 at 11-12. According to Molina
because the Arbitration Agreemt requires that he makéraquest for an arbitration
hearing” within the statute dimitations period, he would be able to preserve his claim
only if he made a “Demand for Arbitration” Wéefore the end of the statute of limitatio
period, so he could complete the arltitna selection and arbitration management
conference in time to “request an arbitrati@aring” within the statute of limitations
period. Id. at 12.

Scandinavian Designs argues that thbiéation Agreement does not reduce the
limitations period for Molina’s claims becausenerely requires that he make a demang

arbitration within the limitations period. BKNo. 15 at 10. Té Court agrees with
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Scandinavian Designs’ interpretation of #bitration Agreemenand AAA Rules. The
Arbitration Agreement does not reduce thetations period for Molina’s claims. Rule 4

of the AAA’s Employment Arbitration Rules provides:

Arbitration shall be initiated in the fowing manner. . . . In the absence of a
joint request for arbitration: (i) Theitrating party (hereinaér “Claimant[s]”)
shall: (1) File a written notice (herefiter “Demand”) of its intention to
arbitrate at any office of the AAAyithin the time limitestablished by the
applicable statute of limitations. . The Demand shall set forthe names,
addresses, and telephone numbers of theepaa brief statement of the nature
of the dispute; the amount in comiersy, if any; the remedy sought; and
requested hearing location. .

AAA Rule 4 (emphasis added). Rule 8tloé AAA’'s Employment Arbitration Rules

provides:

As promptly as practicable after the selection of the arbitrator(s), but not later

than 60 days thereafter, arbitration management conference shall be held . .

.. At the Arbitration Management Gference the matters to be considered

shall include, without limitation . .the date, time, place, and estimated

duration of the hearing . . . .
AAA Rule 8. While it is true that underdlAAA Rules the date, time, and place of the
arbitration hearing are not set until thebAration Management Conference, it does not
follow that Molina could not request anbitration hearingntil the Arbitration
Management Conference occurs. Indeed, Rukqquires that a demand for arbitration

include a request for an arbitration hearidg?A Rule 4 (“The Demand shall set forth . |.

[the] requested hearing location.”). Scandina\esigns therefore correctly states that|the

Arbitration Agreement merely requires that IMa make a demand for arbitration within
the statute of limitations period. Becadtise Arbitration Agreemant does not limit the
statute of limitations period, the Agreementigat be substantivelynconscionable on that
basis.

Second, Molina argues that the Aration Agreement is substantively
unconscionable because a letter from Scandamaiesigns in Novemb@012 “unilaterally
expanded the scope of themdatory arbitration provien to include Plaintiff's
employment-related claims agat the Company’s ‘managers and/or employees.” DK.

No. 10 at 12-13. Scandinavian Designs ardhasthe letter could not have expanded the
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Agreement because the Arbticamn Agreement states thaicénnot be modified unless the

modification is signed by the President of @@mpany, and the President did not sign t
letter. Dkt. No. 15 at 11Molina does not explain why axpansion of the Arbitration
Agreement would render the wpanded, underlying Arbitteon Agreement substantively
unconscionable. Nevertheless, the Cagrees with Scandinavian Designs. The

Arbitration Agreement provides, “This Agement can only behanged in a written

document signed by the President of the Com@ena the Employeel[,]” Dkt. No. 5-1 at 6

and the letter is not signed by the Presidehtat 13. Therefore, the letter could not hay
expanded the Arbitration Agreement, ahd Agreement cannbe substantively
unconscionable on that basis.

Although procedural and substive unconscionability “neeabt be present in the
same degree[,]” California law requires that thbgth be present in order for a court to
exercise its discretion to rede to enforce a contract or clause under the doctrine of
unconscionability.” Armendariz 24 Cal. 4th at 114. Whilglolina has demonstrated a
minimal degree of procedural unconscionabhilitg has made no shimg of substantive
unconscionability. The Court therefore firttigt the Arbitration Agreement is not
unenforceable under the doatiof unconscionability.

Because the Arbitration Agreement is motd for lack of mutual assent or
unenforceable for unconscionability, theutt must enforce the Agreemenktifescan, Inc
v. Premier Diabetic Servs., In®863 F.3d 1010, 101@th Cir. 2004). The Court therefor
grants Scandinavian Designs’ motion to compel arbitration.

C. Scandinavian Designs’ Requegor Attorneys’ Fees Is Denied.
Scandinavian Designs requests thatGbeart order Molina and his counsel to pay

attorneys’ fees incurred in preparing anisg its petition to compel arbitration because

e

e

Scandinavian Designs alleges that Molina’s refusal to submit his claims to arbitration is

unreasonable. Dkt. No. 5 at 15.

Absent contractual or statutory authotiaa, a prevailing litigant ordinarily may no

collect attorneys’ feesMiller-Wohl Co., Inc. v. Coom’r of Labor and Indus694 F.2d 203
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204 (9th Cir. 1982). The FAA, which is thdeatatutory basis for compelling arbitratio

=)

does not expressly provide for the paymentttiraeys’ fees to a litigant who obtains a
judicial order compelling arbitrationSee9 U.S.C. § 4. Moreovecourts have concluded

that “such an award is improper becauseraer compelling arbitration, being merely a

preliminary procedural order that is not oe tinerits and does not materially alter the legal

relationship of the parties, does not makelitigant obtaining the order a prevailing party

for purposes of a fee awardPerry v. Northcentral Univ., IncNo. 10-cv-8229, 2012 WL

1753014, *1 (D. Ariz. May 16, 20123ge alsd’ebble Technology, Inc. v. E.L. Wagner Co.,

Inc., No. 07-cv-2127, 2007 WB468715, *1 (D. Ariz. Decl4, 2007) (finding that

defendant’s request for attorney fees afteceaeding on its motion ttompel arbitration

was premature as final judgment had not be@ered in the case). Because the Act does

not entitle Scandinavian Designs to the fea@sdtirred in preparing and filing its petition,

and because it has succedanly in changing thnforum which will decide the merits of its

claims, its request for fees is premature.

But, a court also may award attorneygdgavhen a “party has acted in bad faith,

vexatiously, wantonly, or for oppressive reasomlyeska Pipeline Serv. Co. v. Wilderness

Soc, 421 U.S. 240, 258-59 (1975). Becauséedekral policy favoring arbitration of labor

disputes, the Ninth Circuit has held that “Bdadh” may be found where a party refuses to

submit a dispute to arbitration “without justificationUnited Food & Commercial Worke

-

Union v. Alpha Beta Cp736 F.2d 1371, 1382 (9th Cir. 198hplding that award of fees|is

appropriate when a party frivolously orbad faith refuses to submit a dispute to
arbitration).
Scandinavian Designs argues that it istkxd to attorneysfees it incurred in

preparing and filing its petition farbitration but has not preisted evidence that Molina’

[2)

refusal to arbitrate is in bddith such that it might warramain award of attorneys’ fees
against him.SeeDkt. No. 5 at 15:17-29nt’| Longshoremen’s and Warehousemen'’s
Union, Local 6 v. Cutter Labhs552 F. Supp. 979, 981-82.(M Cal. 1982) (finding that

respondent’s refusal to arbitrate was in tath because the arbitration provision of the
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parties’ collective bargaining agreement wasac] these parties previously arbitrated the
same legal issue and thdiarator had found the agement violated, and because
respondent failed to submit any legal arguteém opposition to petitioner’'s motion to
compel arbitration)tnt’l Union of Painters Allied TradeBistrict Council Local No. 15 v.
Diversified Flooring Specialist, IncNo. 06-cv-358, 2007 WRB23936, *6 (D. Nev. Mar.
23, 2007) (finding that defendant’s argumentsrefusing to arbitra were frivolous, give

-

the controlling case law, and the type of dilat@gtic justifying amward of attorneys’
fees). Accordingly, the Court denies Scaragian Designs’ request for attorneys’ fees
without prejudice.

D. Dismissal of This Action Is Appropriate.

A district court has discretion to staydismiss an action wheall the claims are
arbitrable. Sparling v. Hoffman Const. Co., In864 F.2d 635, 638 (9th Cir. 1988).
Scandinavian Designs requests that the Giisniss this case because all of Molina’s
claims are subject to arbitration. Dkt. Naat5l5. Molina requests that the Court stay the
case rather than dismissing it, arguing thiag ‘Arbitration Agreement clearly contemplates
this Court’s continuing jurisdiction over tlaebitration process until its final decision and
subsequent enforcement” because a clauseiArbitration Agreemnt states that the
“decision of the arbitrator . . . may be enfddoy a court of law.” Dkt. No. 10 at 16.

The Court finds that dismissal is approprig@t¢his case. “No efficiencies would b

D

achieved if this case were tawain on the docket. . . [and] even ithe parties seek
confirmation of the award, [ay post-arbitration remedie®ught by the parties will not
entail renewed consideration and adjudication of the merits of the controversy. . . .”
Anderson Plant, LLC v. Batzer Const., Iido. 13-cv-02109, 201wWL 800293,at *5 (E.D
Cal. Feb. 27, 2014) (internal quotation marks omitteel¢; DeMartini v. John&o. 12-cv-
03929 JCS, 2012 WL 4808444,*6 (N.D. Cal. Oct. 9, 2012) (dismissing case where all
claims were subject to arbitratioewis v. UBS Fin. Servs. In&18 F. Supp. 2d 1161,
1169 (N.D. Cal. 2011) (same).

I
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V. CONCLUSION
The Court fnds that theéArbitration Agreemaet is enforeable, andherefore oders
that Mdina submi to arbitraton. The ©@urt deniesScandinaian Desigs’ requestfor
attorngs’ fees wihout prejudce, and dimisses ths case witlout prejudce.

IT IS SO GRDERED.
Date: April 21, 2014

Natnanael M.Cousins
United StatedagistrateJudge
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