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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

AMRIT KOHLI, Case N013-cv-04305 NC
Plaintiff,
ORDER GRANTING MOTIONTO
V. DISMISSWITH LEAVE TO
AMEND; ORDER TO SHOW CAUSH
SAN FRANCISCO POLICE WHY COURT SHOULD NOT
DEPARTMENT, DISMISSFOR FAILURE TO
PROSECUTE
Defendant.
Re: Dkt. No. 9

This action arises frorallegedly impropearrests and mental health detentions
executed byhe San Francisco Police Department. Pro se plaintiff Amrit Kohli brings
under 42 U.S.C. § 1983 for fedeca¥il rights violations andinder California law for civil
rightsviolations, false imprisonment, defamation, intentional infliction of emotional
distress, and negligent infliction of emotional distress. The City and County of San
Franciscanoveto dismiss under Federal Rule of Civil Procedure 12(b)(6) or, in the
alternative, for a mordefinite statement under Rule 12(e). The issues before the Col

(1) whetheKohli allegessufficient factdo plead his 8§ 1983 claim arstite law claims, af
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(2) whethetthe City is statutorily immune from the defamation, intentional infliction of
emotional distress, and negligent infliction of emotional distcéEms. Becauskonhli
does not allege sufficient facts to plausibly plead the federal and state law claims, ai
because it is unclear whether the City is immune from the defamiaientional infliction
of emotional distress, and negligent infliction of emotional distress claims on the fact
the complaint, the Court grants the Citynotion to dismiss with leave to amen#&ohli has
28 days to properly amend his complaint. If Kohli fails to do so, the Court may dism
case with prejudice.
I.BACKGROUND

A. Kohli’s Complaint

Kohli allegeghatthe Cityis liable for civi rights violations, false imprisonment,
defamation,itentional infliction of emotional distress (“llED”), and negligent infliction of
emotional distress (“NIED”). Dkt. No. 1 at 1.Kohli brings his claims under 42 U.S.C. §
1983 and California Civil Code 8 52.1, alleging that the SFPD wrongfully arrasted
detained him multiple timesnder California’s Welfare and Institutions Code 8§ 5150

without justification,labeled him a terrorist on the basis of his race and natignality

s of

ss his

committed police brutality by violating his liberty and civil rights, targeted him on multiple

occasions due to his race, nationality, and disability, misused their provaddmnew that he
suffered from mental health problemisl. at 1-4, 6. Kohlalsoallegeshat the SFPD
falsely imprisoned him by taking his liberty. lt.9. Kohli further stateshat he was
defamed and evicted because the SFPD, believing that Kohli was a terrorist with exj
closed offKohli’s apartment building for over three hours and arrested him in front of his
neighbors and the community. k&t 8. Finally, Kohli alleges that the City is liable for
IIED and NIED becausKohli lost his residence, reputation, and peace of nand,
suffered emotional distress that made his mental health disability worse after the SF
intentionallyharasedand embarrags him in front of the communityld. at 9-10.

B.  The City’s Motion to Dismiss

The Citymoves to dismisall of Kohli’s claims or, in the alternative, for a more
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definite statement. Dkt. No. 9 at 5. First, the City contends that’K&hli983 claim
should bedismissed becaus@hli fails to plead sufficient facts ghow thata
constitution&violation occurred an&ohli fails to allege that a municipal practice or po
causedhe violation. Dkt. No. 9 at 5.Second, the Citargueghat Kohli’s false
imprisonment claim should be dismissed becad{di alleges insufficient facts how

that an arrest occurredd. Even if an arrest occurred, the City argues that the facts al

cy

leged

in the complaint support probable cause for an artdstFinally, the City contends that the

defamation, IIED, and NIED claims should be dismissed because police officers and the

city are statutorily immune from such claims under California Government Code 88 815.2

and 821.6.Id.
C. Procedural History

Kohli failed to respond to the Citymotion to dismiss. Kohli instead filed for
voluntary dismissal. Dkt. No. 12. The Court lacked jurisdiction to dfahti’s motion for

voluntary dismissal becaug®hli had not consented to the jurisdiction of a magistrate

judge. Dkt. No. 13. The Court therefore ordetedhli to consent to or decline jurisdiction

within 28 days. Id. at 2.Kohli consented to thgirisdiction of a magistrate judge. Dkt. No.

16. Kohli then asked fa continuancef the motion hearing, claiming that he no longe

wished to dismiss his case, It health problems prevented him from prosecuting the

case.Dkt. No. 17. The Court did not grant a continuance. On January 8, RO H,
failed toappear at the hearing time City's motion to dismiss. Dkt. No. 19.
D. Jurisdiction

This Court has federal question jurisdiction under 28 U.S.C. 8 tb3&%hr Kohli’s §
1983 claim and supplemental jurisdiction under 28 U.S.C. § 1367(a) to hear Kohli’s state
law claims All parties have consented to the jurisdiction of a magistrate judge under
U.S.C. 8§ 636(c).

1. LEGAL STANDARD
To survive a motion to dismiss undegderal Rule of Civil Procedure 12(b)(6), a

plaintiff must plead his claim with sufficient specificity to “give the defendant fair notice of
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what the claim is and the grounds upon which it rests.” Bell Atl. Corp. v. Twombly, 550

U.S. 544, 555 (2007)“To survive a motion to dismiss, a complaint must contain suffigient

factual matter, accepted as true, to state a claim to relief that is plausible on it& face,
claim has facial plausibility when the plaintiff pleads factual content that allows the c
draw the reasonable inference that the defendant is liable for the misconduct alleged.”
Ashcroft v. Igbal 556 U.S. 662, 663 (2009) (citation omitted) (internal quotation mark
omitted). A court is not required to accept as true conclusory allegatimnsasonable

inferences, or unwarranted deductions of fddanzarek v. St. Paul Fire & Marine Ins.

ourt to

1°2)

Co, 519 F.3d 1025, 1031 (9th Cir. 2008). If a complaint lacks facial plausibility, a cqurt

must grant leave to amend unless it is clear that the cartipldeficiencies cannot be
cured by amendmentsompper v. VISX, InG.298 F.3d 893, 898 (9th Cir. 2002).

[11. DISCUSSION
A.  Section 1983

Kohli alleges insufficient facts to state a claim undé9&. “To state a claim under

§ 1983, a plaintiff must allege the violation of a right secured by the Constitution and laws

of the United States, and must show that the alleged deprivation was committed by
acting under color of state law.” W. v. Atkins, 487 U.S. 42, 48 (1988). A plaintiff allegin
municipal violation of § 1983 must further shawit “action pursuant to official municipal
policy of some nature caused the constitutional tort.” Monell v. Dep 't of Soc. Servs. of Cit)
of New York, 436 U.S. 658, 691 (1978d. o Cnty. Comm rs of Bryan Cnty., OKl. v.
Brown, 520 U.S. 397, 404 (1997) (“The plaintiff must also demonstrate that, through its
deliberateconduct, the municipality was the ‘moving force’ behind the injury alleged.”);
Clouthier v. Cnty. of Contra Cost&91 F.3d 1232, 1249-50 (9th Cir. 2010).

A person

ga

Although Kohliconcludes that he was wrongfully detained and discriminated against

on the basis of race, nationality, and mental health disability, such conclusory allegations do

not provide sufficient factual contetatallow the Court to reasonably infer that a

constitutional violatioroccurred. Facts specifying whi&wohli was arrested and detained

where the incidents occurred, which officers were invaltwedv the events unfolded, and
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the basis for alleging discriminatory condacé absent from Kolik complaint. Further,

Kohli fails to allege that police conduct was the product of a municipal practice or palicy

and does not providactual support for such aillegation Without specific facts detailing

a particular incident andentifying a municipal policy, Kohls complaint fails to plead a

plausible § 1983 claim from which relief can be granted. The Court thereforethents

City’s motion to dismiss the 8 1983 claim, but gives Kohli leave to amend if he can plead

factsshowingthat (1) a violation of the Constitution and laws of the United States occgurred

and (2) a person acting under color of state law committed the violaticueptite a
municipal practice or policy.
B. California Civil Code § 52.1

Kohli fails to allege sufficient facts to plead a plausible claim under California Civil

Code § 52.1. Section 52.1 provides a cause of action for persons who have suffere

interference with their rights under federal or California law:

Any individual whose exercise or enjoyment of rights secured by the
Constitution or laws of the United States, or of rights secuydtdo

Constitution or laws of this state, has been interfered with, or attempted to be
interfered with, as described in subdivision (a), may institute and prosecute in
his or her own name and on his or her own behalf a civil action for damages,
including, but not limited to, damages under Section 52, injunctive relief, and
other appropriate equitable relief to protect the peaceable exercise or enjoyme
of the right or rights secured.

Cal. Civ. Code § 52.1(b)Kohli alleges the same facts to support his § 52.1 claim as h
does to support his § 1983 claim. For the same reasons that the factual content is

insufficient to plead a 8 1983 claim, it is also insufficient to plead a § 52.1 claim. Be

Kohli does not allege facts with specificity, the Court is unable to make a reasonable

inference based on the complaint that a violation aérf@cor state law occurred.he
Court thereforgyrantsthe City’s motion to dismiss the § 52.1 claim, but giehli leave
to amend if heeancorrect these factual deficiencies.
C. Falselmprisonment

Kohli alleges insufficient facts to plead false imprisonment. Under Californialg

“[p]olice officer who makes an arrest without a warrant and without justification may
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held civilly liable for false arrest and imprisonmé&nDragna v. White, 289 P.2d 428, 429-

30 (Cal. 1955)Asgari v. City of Los Angele®37 P.2d 273, 281 (Cal. 1997) (“Under

California law, a police officer may be held liable for false arrest and false imprisonment . .

..”). A city may be liable for false imprisonment if the officer acts within the scope of his

employment when he falgearress aplaintiff. Cal. Gov’t Code § 815.2(a) (“A public

entity is liable for injury proximately caused by an act or omission of an employee of

the

public entity within the scope of his employment if the act or omission would, apart from

this section, have given rise to a cause of action against that employee or his personal

representative.”). In order to plead a cause of action for false imprisonment, a plaintif
allege “that there was an arrest without process, foltbieimprisonment and damages.”

Dragna 289 P.2d at 43sgari 937 P.2d at 281 (“The tort of false imprisonment is

f must

defined as the unlawful violation of the personal liberty of another. The confinement must

be without lawful pivilege.” (citation omitted) (internal quotation marks omittged)
Kohli fails to plead a false imprisonment claim that is plausible on its tacbli
allegesthe following:he was “wrongfully arrested and placed under 5150 detention

multiple times by the [SFPD] with no reasonable justificatjole SFPD took his liberty

by wrongfully arresting and detaining him; he was evicted as a result of police conduct; and

the §~PD misused their power. Dkt. No. 1 at 1-2, 6. These allegations are insufficie
several reasongrirst, Kohli’s allegations are not specific enough to allow the Court to
reasonably infer thahstances of arrest and detention occurred. Missing from the
complaint are facts regarding the time and location of arrests, which indiwderas
involved, and the circumstances surrounding the eveSgsond, Kohls conclusory
statement that detention occurred “with no reasonable justification” lacks factual support t
show that officers acted withuit probable causerlhird, the complaint fails to adequately
allege facts showg acausal relationship between the false imprisonmentlanthges
from eviction, such as the proximity of the two events in time and dialogue between
landlord and tenant showing thatiction occurred as a result of police conduct. Fourth

complaint does not specify how and why Kohli suffered damages as a result of evict
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Finally, Kohli fails to plead plausible claim against the city because he does not &l

the officers acted within the scope of their employment when they arrested and det

Kohli and does not provide faapportingsuch an allegation. Because the factual cor

of Kohli’s complaint is insufficient to plausibly plead false imprisonment, the Court g

the City’s motion to dismiss the claim, but giveshli leave to amend if he caorrect
these pleadingdeficiencies.
D. Defamation, IIED, and NIED

Kohli alleges insufficient facts to plead plausible claims for defamation, IIED, a

NIED, but the Court giveteave to amend because it is not cleantthe complaint that tf

City is immune from liability for these causes of action under California Government
88 821.6 and 815.2. Section 821.6 immuna@siblic employe&om liability “for injury
caused by his instituting or prosecuting any judicial or administrative proceeding witl
scope of his employment, even if he acts maliciously and without probable cause.” Cal.
Gov't Code § 821.6. Section 815.2 immunizes public entities from liability when thei
employees are immune from liabilityCal. Gov’t Code § 815.2(b) (“Except as otherwise
provided by statute, a public entity is not liable for an injury resulting from an act or
omission ofan employee of the public entity where the employee is immune from
liability.”). Although the City correctly states that § 821.6 immunizes public employe
from liability for defamation, IIED, and NIED under certain circumstances, the cases
in the City’s motion to dismiss, Gillan v. City of San Marin@and Asgari v. City of Los
Angeles are inapposite because they do not address the application of § 821.6 to
defamation, IIED, and NIED claims arising franrests.Gillan v. City of San Marino, 55
Cal. Rptr. 3d 158, 172-7&al. Ct. App. 2007§holding that§ 821.6 immunized defendar
officers from liability for defamation and IIED arising from post-arrest press release);
Asgari 937 P.2d at 283 (holding that 8 821.6 immunized defendant officer from liabil

damages caused by plaintiff’s post-arraignment incarceratijonThe City is immune from

e
ined
ntent

ants
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e
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liability under 88 821.6 and 815.2 only if arrests and 5150 detentions fit within the meaning

of “instituting or prosecuting any judicial or administrative proceediiig.
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Arrests do not generally constitute the “instituting or prosecuting” of judicial

proceedings. Blankenhorn v. City of Orange, 485 F.3d 463, 488 (9th Cir. 2007). California

courts have extendehle meaning of “instituting or prosecuting” in 8 821.6 to encompass

the investigation of crimg[b]ecause investigatias an essential step toward the institut

on

of formal proceedings[.]” Amylou R. v. Cnty. of Riverside, 34 Cal. Rptr. 2d 319, 321 (Cal.

Ct. App. 1994) ipternal quotation marksmitted). However, “section 821.6, as it applies

police conduct, is limited to actions taken in the course or as a consequence of an

to

investigation.” Blankenhorn, 485 F.3d at 488. Because arrests are generally considered to

be independent of invesaigons, arests do not normally fall within the meaning of
“instituting or prosecuting” a judicial proceedingld. (“Because [plaintiff’s] assault and
battery, negligence, and intentional infliction of emotional distress claims are based
that alegedly happened during his arrest, not pursuant to an investigation into his gu
section 821.6 does not confer immunity from those claims upon Defendants.”); Bell v. State
74 Cal. Rptr. 2d 541, 547 (Cal. Ct. App. 1998) (holding that § 821.6 did not apply to
arrest because the officers were merely executing a warrant, not investigating ©@mee
California court noted in dicta, however, tHah arrest could be considered to be part of the
investigation leading up to a judicial proceedingut the court provided no guidance as
when an arrest should be deemed part of an investigadioglou R., 34 Cal. Rptr. 2dt
322 n.2. The City statement of the law—that § 821.6 immunizes the City frombility
for any injury resulting from an arresis therefore inaccurate. There is no per se rule
public entities are immune from liability if causes of action arise from an arrest.
RegardlessKohli’s complaint contains so few facts that it is unclear whether an
arrest ever occurred or whether higageation, IIED, and NIED claims arise from arrest
5150 detentions, or other police conduct. To plead a plausible defamation claim, a j
must allege facts showirighe intentional publication of a statement of fact that is false,
unprivileged, andhas a natural tendency to injure or which causes special damage.” Smith
v. Maldonadg85 Cal. Rptr. 2d 397, 402 (Cal. Ct. App. 1999). To plead IIED, a plaint

must allege facts showirigl) extreme and outrageous conduct by the defendant with the
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intention of causing, or reckless disregard of the probability of causing, emotional dig
(2) the plaintiff’s . . . severe or extreme emotional distress; and (3) actual and proxim:
causation of the emotional distress by teéeddant's outrageous condicHughes v. Pait
209 P.3d 963, 976 (Cal. 2009) (internal quotation marks omitted). Because NIED is
independent tort, but rather a type of negligence, a plaintiff pleading NIED must alle(
showing “duty, breach of duty, causation, and damages[.]” Burgess v. Superior Court, 83
P.2d 1197, 1200 (Cal. 1992)

Kohli’s complaint contains insufficient factual content to plead the elements of
defamation, IIED, and NIED. In supportthieseclaims,Kohli alleges only that the SFPI
intentionally harassed and embarradsi@ad in front of his community and that, as a rest
of police conducthelost his residence and suffered damages to his reputation, emoti
well-being, and mental health. Dkt. No.at9-10. Kohli fails to specify when the SFPD
made a statement about him, which officer made the statement, what the officer saic
the statement injureldim, what kind of emotional distress he suffered, why police cong
was extreme and outrageawsder the circumstances, how and why the events caused
emotional distressvhy the police owedim a duty of careandhow the police breached
their duty of care Becaus&ohli’s complaint lacks sufficient factual specificity to plead
the elements of defamation, IIED, and NIED, the Court grants thés@itgtion to dismiss
thoseclaims. However, écause it is not clear th&t821.6 immunizes the City from
liability on the facts oKohli’s complaint, the Court give&ohli leave to amend if he can
allege aditional facts from which the court can reasonably infer that the City is liable
these claims.

IV.ORDER TO SHOW CAUSE

The Court issues this order to address concerns regarding Kohli’s failure to prosecute
his case.Kohli did not respond to the City’s motion to dismiss. He then moved for
voluntary dismissal, but lateetractechis motion. Dkt. Nos. 12, 17. Kohli then asked f
continuancewhich the Court did not grant. Dkt. No. 17. On January 8, 2014, Kohli f

to appear for th€ity’s motion hearing. Dkt. No. 19. Kohli must follow court rules, eve
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though he is not a lawyer. Kohli’s failure to comply with court rules provides separate
grounds for dismissalHernandez v. City of El Montdl38 F.3d 393, 400 (9th Cir. 1998)
(“The districtcourt has the inherent power sua sponte to dismiss a case for lack of

prosecution.”). The Court therefore puts Kohli on notice that if he fails to properly am

end

his complaint within 28 days from this order or fails to comply with any court rule or,order

the Court may dismiss his case with prejudice.
For guidance, Kohlimay refer to the Court’s Pro Se Handbook, available on the

Court’s website at http://www.cand.uscourts.gov/prosehandbook, or contact the Legal Help

Center, which provides information and limitedepe legal advice to pro se litigants in civil

cases. The Legal Help Center requires an appointment, whicte caade by calling (411
782-8982.
V.CONCLUSION

For the foregoing reasons, the Court grants the Giigtion to dismiss as to all
claims, but give&ohli leave to amendithin 28 days if he can allege facts with enough
specificity to allow the court to reasonably infer that the City is liable for the claims a
If Kohli does not properly amend his complairitn 28 days, the Court may dismiss h
case with prejudiceBecause the Court grants the Gityiotion to dismiss, the Court
denies the City motion for a more definite statement as moot. Finally, the Court sets a
further case management conference for 10:00 a.m. on April 2, 2014. A joint case

management conference statement is due on March 31, 2014.

IT IS SO ORDERED.

Date: January 28, 2014

NathanaeM. Cousins
United States Magistrate Judge
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